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Defendant Jeff Beck respectfully submits this Memorandum of Law together with the 

Declarations of Chrsitian Fenn, Thomas Bailey, Colin Newman, and David R. Baum in support 

of the Motion to Dismiss the Complaint filed by Plaintiff Perry Margouleff pursuant to Fed. R. 

Civ. P. 12(b)(5) and (6) on the grounds that there was no personal service on the Defendant in 

the State of New York, and there is no other grounds to assert personal jurisdiction over him. 

PRELIMINARY STATEMENT 

Plaintiff Perry Margouleff (“Margouleff”), a guitar dealer, filed this lawsuit against Jeff 

Beck (“Beck”), a resident of the United Kingdom, to seek a declaratory judgment that he owns 

the proper title to a stolen guitar that he purportedly purchased 18 years ago (the “Guitar”).  

Conspicuously, the Complaint does not identify the name or address of the seller of the 

instrument (the “Seller”), much less attach an invoice for the sale or identify where that sale 

purportedly took place.  The Complaint does allege, however, that Margouleff (and the Seller) 

were aware at the time of the transaction that the Guitar had belonged to Beck. 

The instrument at issue is a 1959 Gibson Les Paul Standard electric guitar, and it is one 

of the most famous stolen guitars in the history of rock and roll, having been taken from Beck in 

1969 during his tour with the well-known Jeff Beck Group, an English rock and roll band that 

included fellow band mates Rod Stewart, Ronnie Wood, and Tony Newman.  The theft is 

recorded in guitar reference books, such as The Early Years of the Les Paul Legacy 1915-1963 

(Hal Leonard Corp. 2008), and it was recently featured in a music industry article “Still at Large:  

6 Famous Stolen Guitars That Have Yet to be Recovered,” published on www.reverb.com, 

which references other iconic stolen guitars such as Eric Clapton’s 1959 Les Paul Standard, Paul 
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McCartney’s 1962 Hofner bass, and George Harrison’s 1965 Rickenbacker.1  The notoriety of 

the Guitar is largely due to the fame of Beck, who is ranked by Rolling Stone magazine as one of 

the “100 Greatest Guitarists of All Time,” has won eight Grammy Awards, and was twice 

inducted (as a band member and a solo artist, respectively) into the Rock and Roll Hall of Fame. 

Contrary to the allegations in the Complaint, Beck has never “abandoned” the Guitar, and 

he remains the rightful owner of the instrument to this day given the well-settled legal principle 

that ‘a thief can never get good title.’  Nevertheless, Beck does not wish to defend a harassing 

lawsuit against him for a declaratory judgment in New York, where he does not have a residence, 

and where he will incur a high amount of legal fees and costs (unfortunately, the courts in the 

United States do not award fees to the prevailing party, unlike Beck’s home jurisdiction).  

Although Margouleff apparently views those factors as leverage to force Beck into a settlement 

whereby he would relinquish his rights to the Guitar (and allow Margouleff to sell it), there is 

simply no basis to compel Beck to engage in the declaratory judgment action that has been filed. 

The Complaint does not specify the basis on which this Court has personal jurisdiction 

over Beck, but Margouleff’s correspondence with this Court dated September 26, 2018 (Docket 

#16) suggests that he may raise three theories.  None of the theories have merit. 

First, Margouleff is likely to argue that there was ‘tag’ jurisdiction on the basis that Beck 

was personally served outside of a show in Port Chester, New York on August 15, 2018.  Yet 

that service never occurred, as reflected in the affidavit provided by Margouleff’s own process 

server, and confirmed by the sworn declaration by Christian Fenn (“Fenn”), Beck’s tour manager 

who was present the entire time, as well as three independent surveillance videos that have been 

                                                
1 Relevant pages from the book is annexed to the Declaration of David R. Baum dated October 
24, 2018 (“Baum Dec.”) as Exhibit A.  The article “Still at Large:  6 Famous Stolen Guitars That 
Have Yet to be Recovered” is annexed to Baum Dec. as Exhibit B.  
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procured from the concert venue.   Indeed, Margouleff appears to concede (at least implicitly) 

that service in New York was not effectuated, given that (subsequent to learning of Fenn’s 

testimony and the three surveillance videos), he sought to serve Beck in England.  

Second, Margouleff is likely to argue that there is specific jurisdiction pursuant to CPLR 

§ 302(a).  That argument fails because the New York long arm statute requires that a defendant 

either commits a tortious act within the state (or causing injury in the state), or otherwise 

transacts business within the state that gives rise to the cause of action.   Here, there is no 

allegation that Beck committed any kind of tort, and the only relevant “transaction” is 

Margouleff’s purchase of the Guitar from a third party, who was not Beck.  In fact, the 

Complaint does not even allege that the Seller of the Guitar (whomever that person may be) is 

(or was) located in New York, much less that the purchase took place here.   

Finally, Margouleff might argue that there is general jurisdiction over Beck pursuant to 

CPLR § 301.  Yet general jurisdiction requires a showing that a defendant maintains a 

“permanent and continuous presence” in the jurisdiction.  There is no dispute that Beck resides in 

the United Kingdom, and a sworn declaration from Beck’s business manager, Colin Newman, 

establishes that Beck does not have substantial contact with New York. 

Based on the foregoing, Beck respectfully requests that the motion to dismiss be granted 

in its entirety based on the grounds that there is no personal jurisdiction over him. 

FACTUAL BACKGROUND 

The Guitar was taken from Beck in 1969 at a show in Ellenvile, New York, where Beck 

was performing with the English rock band, the Jeff Beck Group, together with his then-band 

mates Rod Stewart, Ronnie Wood, and Tony Newman.2  The theft has been reported in books 

                                                
2 See Declaration of Colin Newman dated October 17, 2018 (“Newman Dec.”) at ¶1.   
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and articles over the years, and any Google search with the terms “Jeff Beck” and “stolen guitar” 

will pull up numerous independent articles and forums online that refer to the theft, including 

close up pictures of the instrument with its distinctive wood finish and the serial number. 

In or about January 2018, Beck’s current business manager, Colin Newman (“Newman”), 

who resides and works in London, was contacted about the Guitar by an author planning to 

include it in a new edition of a guitar reference book.  Newman Dec. ¶3.  The author conveyed 

that Margouleff, a guitar dealer, might have had information about the Guitar.  Id. ¶4.  

Thereafter, Newman contacted Margouleff by email to inquire about the Guitar, and there was a 

brief exchange of emails between them that followed.  Id. ¶5.  In that exchange, Margouleff 

revealed that he possesses the Guitar, but declined an invitation to return it to Beck.  Id., Ex. A. 

The email exchange between Newman and Margouleff was followed by a few telephone 

calls between the lawyers for Beck and Margouleff, which took place between March and July of 

2018 in an effort to reach an amicable resolution of the situation.  Baum Dec. ¶5.  Unfortunately, 

there was no resolution reached.  Id.  Neither party suggested to the other party in any 

conversation or correspondence that litigation would ensue, in New York or elsewhere.  Id. 

Approximately two months later, on August 14, 2018, Margouleff filed this lawsuit.  

Aware that Beck does not reside in New York, the filing was apparently timed to surprise him 

with service at a concert the next day, on August 15, 2018, at The Capitol Theatre in Port 

Chester, New York.  As set forth in more detail below, however, the service was not effectuated. 

Implicitly acknowledging that the attempt at service in New York was incomplete, 

Margouleff made a second attempt at service in England, one month later, on September 20, 

2018.  To effectuate that service, Margouleff engaged a solicitor in England to deliver the papers 

to Beck in England, and also mailing a copy to that address.  There, once again, questions arose 
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as to the manner and effectiveness of the purported service (among other things, Margouleff 

appears to be have attempted service at an incorrect address).  In an effort to avoid a dispute, 

however, Beck’s counsel informed Margouleff’s counsel that he would accept the service on his 

behalf, provided that Beck’s objection to personal jurisdiction was not waived.  The agreement 

was formalized in a Stipulation that was so-ordered by the Court on October 12, 2018.  Docket 

#19. 

ARGUMENT 

I. THERE IS NO ‘TAG’ PERSONAL JURISDICTION OVER BECK 

There is no valid claim that Beck was personally served outside of the concert venue in 

Port Chester, New York on August 15, 2018, as there is no dispute that the papers were not 

actually delivered to Beck.  Although the process server claims that she “tossed the documents to 

his feet” as the musician entered the stage door, that is not effective service; and, in any event, 

witness testimony and video surveillance footage establish that the claim is not even accurate. 

Personal service on a party who is physically present in New York is a valid method of 

acquiring personal jurisdiction over that party (a principle known as “tag” jurisdiction), but a 

plaintiff must demonstrate that the service conforms to the requirements of CPLR § 308.  Weiss 

v. Glemp, 792 F. Supp. 215, 224-25 (S.D.N.Y. 1992) (dismissing complaint for lack of personal 

jurisdiction where personal service on defendant was deficient).  To that end, personal service 

under CPLR § 308, which is also known as “in-hand service” or “personal delivery,” expressly 

requires delivery of the summons “to the person to be served.”  Professional Billings Resources, 

Inc. v. Haddad, 705 N.Y.S.2d 204, 207  (Civ. Ct. NY Co. 2000).  “New York courts have 

interpreted the delivery requirement of § 308 strictly.”  Weiss, 792 F. Supp. at 224.  

There is a “limited exception” to the delivery requirement that allows a party to leave a 

summons in the “general vicinity” of person to be served, but the exception requires a showing 
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that the defendant had affirmatively and deliberately resisted the personal delivery.  Ahluwalia v. 

St. George’s University, LLC, 63 F. Supp.3d 251 (E.D.N.Y. 2014); see also Professional Billings 

Resources, Inc., 705 N.Y.S.2d at 209 (“Because there is no evidence that defendant himself 

deliberately attempted to resist or evade service of the summons in this case, plaintiff cannot rely 

upon the limited exception to the strict requirement of Rule 308(1) to sustain service”). 

Here, there is no dispute that the process server did not deliver the summons to Beck 

while he was present in New York.  Rather, the affidavit from Margouleff’s process server, 

Linda Benedetto (“Benedetto”), merely states that:  (1) she showed up at Beck’s concert venue in 

Port Chester on August 15, 2018;  (2) she “recognized” Beck from photos; (3) she “followed” 

him after he had “passed” her on the street, as he walked from the tour bus to the stage door of 

the venue;  (4) she walked behind another person, a security guard, who was walking behind 

Beck the entire time; and (5) she “tossed the documents to his feet” after Beck entered the stage 

door.  See Affidavit of Service dated August 14, 2018 (“Benedetto Aff.), Docket # 6.  Benedetto 

makes no allegation whatsoever that the documents were handed to Beck, much less that he (or 

anyone) had any idea that she was present or following him.  Id. 

Benedetto’s allegation that she had “tossed the documents” in Beck’s vicinity as he 

entered the stage door also does not satisfy the limited exception to the personal delivery 

requirement because Beck had not taken any action whatsoever to resist service (and, as set forth 

below, the surveillance video from the concert venue contradicts Benedetto’s allegation 

anyway).  Indeed, there is no indication from Benedetto’s affidavit that Beck had any knowledge 

that she was present at the venue at all.  Although Benedetto claims that, at some point, she 

“called out” to Beck to state that she was a process server, she does not contend that Beck (or 

anyone else) heard her, much less reacted to her in any way.  Id.  There is, indeed, no reason to 
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believe that Beck or anyone else would have heard or paid attention to a random person calling 

out from behind them on a sidewalk of a concert venue.  In particular, there is no reason that 

Beck or anyone else expected a process server to be present given that neither Margouleff nor his 

counsel gave any notice that a lawsuit was being filed, and that service would be attempted. 

Moreover, there is additional testimony and documentary evidence that demonstrates that 

no service occured.  For example, Beck submits the accompanying declaration from his tour 

manager, Christian Fenn, who has personal knowledge of the events, as he was with Beck for the 

entire afternoon and evening of the show, and he walked with Beck on the sidewalk from the 

tour bus to the stage door.  See Declaration of Christian Fenn, dated September 5, 2018 (“Fenn 

Dec.”), ¶3.  Fenn attests that, as per common standard and practice, Beck and Fenn were escorted 

from the bus to the stage door by two security staffers from the venue, with one staffer in front of 

them and the other behind them.  Fenn Dec. ¶¶5-7.  Although there were fans and autograph 

seekers outside of the bus, which is common at shows, Beck and Fenn did not interact with those 

individuals, and Beck and Fenn walked straight to the stage door without interruption.  Id.  

Nobody approached Beck or Fenn with any documents, and there was no knowledge that 

anybody was following them (behind a security guard) on the street.  Id.  They also did not hear 

anybody calling out that they were a process server. Id. ¶6. 

Fenn’s testimony is confirmed by three separate surveillance videos that have been 

procured from the concert venue.  The videos are attached to the Declaration of Thomas Bailey 

(“Bailey Dec.”), ¶¶2-3.  On the first two videos showing the street outside the venue (included on 

the flash drive that is attached to Bailey Dec as Exhibit A), one can see that a woman dressed in 

a white shirt with a bag (who is presumably Benedetto) started to follow Fenn and Beck (and two 

security guards) at some point after they exited the bus.  Contrary to Benedetto’s affidavit, 
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however, she was not “right behind Mr. Beck.”  Rather, the videos show that there were four 

people walking in a row, and that she is approximately 15 feet behind Mr. Beck the entire time, 

with two people (Fenn and a security guard) clearly in between them.  Bailey Dec. Ex. A; Fenn 

Dec. ¶7.  Specifically, the videos show that the first security guard is in the front, Beck (in a 

white shirt and black vest) is second, Fenn is third, and the second security guard is in the back.  

Id.  The woman is completely outside of Beck’s field of vision, and not making any apparent 

effort to catch up to him and/or to get his attention in any way.  Id.  It is, indeed, obvious that 

neither Beck nor Finn had any idea that Benedetto was present and following them.   

The third surveillance video, which is taken from an interior camera aimed at the stage 

door from inside the venue, also refutes Benedetto’s claim that she “tossed the documents to 

[Beck’s] feet” and that the documents “landed by [Beck’s] feet in the stage door.”  As that video 

makes clear, Benedetto threw the papers inside the stage door in the moments after Beck had 

entered and proceeded to the stage area.  Bailey Dec. Ex. A.  At no point were the documents at 

or “by [Beck’s] feet.”  It is also apparent from the video that Beck and Finn had no idea that the 

papers had been thrown inside the door, as both of them had already passed through the entry 

and were on the way to the stage area by the time that the papers land.  Id. 

II. THERE IS NO SPECIFIC JURISDICTION OVER BECK 

Given that personal service did not occur while Beck was physically present in New 

York, Margouleff must therefore establish that personal jurisdiction exists under the long-arm 

statute.  Margouleff cannot satisfy the long-arm statute requirements, though, because Beck did 

not engage in any business transaction that gave rise to the claim that is asserted against him. 

Under CPLR § 302(a)(1), long-arm personal jurisdiction exists if (1) a non domiciliary, 

such as Beck who resides in England, “transacts any business within the state,” and (2) plaintiff’s 

claim arises out of that transaction of business.”  In order to fulfill the second element of the test, 
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a “plaintiff must show the existence of some articulable nexus between the business transacted 

and the cause of action sued upon, which amounts to a substantial relationship to the transaction 

out of which the instant cause of action arose.”  Avra Surgical Robotics, Inc. v. Gombert, 41 F. 

Supp.3d 350, 359 (S.D.N.Y. 2014) (quoting McGowan v. Smith, 52 N.Y.2d 268, 272 (1981).  “A 

merely coincidental connection is too attenuated to form the necessary nexus in this fact-specific 

inquiry.”  Id. (quoting Johnson v. Ward, 4 N.Y.3d 516, 520 (2005)). 

A. Jurisdiction Does Not Arise Out of the Purchase of the Guitar in 2000 

The basis of Margouleff’s claim for declaratory judgment is alleged in the “Nature of the 

Action” section at the outset of the Complaint.  That section opens with a one-sentence 

paragraph that identifies the transaction at issue, namely that Margouleff “purchased [a guitar] in 

the ordinary course of business, in good faith, and for full market value in 2000.”  Cplt. ¶1.  The 

majority of subsequent allegations focus on the same transaction, including the eight paragraphs 

that follow the heading:  “Plaintiff’s Purchase of the Guitar.”  Cplt. ¶¶15-22.  Yet Margouleff 

does not and cannot allege that Beck was a party to that sale.  As such, there is no valid argument 

that personal jurisdiction over Beck can arise out of that transaction. 

Indeed, Margouleff does not even allege that the transaction is related to New York at all.  

For example, there is no allegation that the Seller is located in New York or that the Guitar was 

located in New York at the time that Margouleff saw it, much less that the purported sale itself 

took place in New York.  Given that Margouleff does even not disclose the identity of the Seller, 

it is also impossible to determine how the Seller came into possession of the Guitar in the first 

place, and whether that event has any nexus to New York.  For the same reason, it is impossible 

to discern how many times the Guitar may have been bought and sold (or otherwise changed 
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hands) over the past 31 years, meaning that the connection between the Seller, the sale 

transaction, and Beck is separated by a countless number of individuals and jurisdictions.  

Margouleff’s allegation that Beck somehow gave “his blessing” to the purchase the 

Guitar (Cplt. ¶19) does not change the analysis.  As an initial matter, the allegation is a false and 

misleading account of a telephone call between Margouleff and Beck’s then-manager Ralph 

Baker (“Baker”).  Suffice it to say, an offer to sell stolen property back to the original owner is 

not akin to a good faith return of that property, and a refusal by the original owner to pay a large 

sum to recover the property is hardly an “abandonment,” much less a “blessing” for someone 

else to buy it.   In any event, the operative fact is that, according to Margouleff (in an email sent 

to Newman on January 26, 2018), the conversation took place over the phone while Baker and 

Beck (both of whom are English) were “at Schiphol Airport in Amsterdam waiting for a flight.”  

Newman Dec. Ex. A, at p. 3.  In other words, the conversation did not occur in New York.  Thus, 

the substance of the call is simply irrelevant; no matter how much Margouleff misconstrues the 

conversation or attributes comments to Beck himself, the interaction simply does not connect the 

events to New York, and personal jurisdiction does not arise out of it. 

B. Jurisdiction Does Not Arise out of the Theft of the Guitar in 1969 

Aware that the sale transaction at issue does not confer jurisdiction, Margouleff’s letter to 

the Court dated September 26, 2018 attempts to relate his declaratory judgment claim back to the 

original theft of the Guitar from the concert venue in 1969.  See Docket #16 (“In any event, if the 

circumstances at the Ellenville, New York concert are the basis for Defendant’s ‘theft’ 

contention, that even occurred in Ellenville, New York, and it therefore constitutes a basis for 

specific personal jurisdiction over Defendant Beck”).  The argument is a red-herring, as it 

misstates the basis of the claim and misconstrues the plain language of the long-arm statute.   
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First, Margouleff’s claim is expressly based on the events surrounding the purported 

purchase the Guitar in 2000, and not the theft in 1969.  Specifically, Margouleff alleges under 

the heading “AS AND FOR A FIRST CAUSE OF ACTION” that Beck’s purported 

abandonment occurred because:  “Although [Beck] was on notice of the [purchase] transaction, 

Beck did not make any claim to the Guitar before or during the time of the sale.”  Cplt. ¶26.  

Margouleff further alleges that, because Beck “gave his blessing,” he “therefore understood and 

believed at the time that the Seller had the right and ability to sell, and to convey, good title to, 

the Guitar.”  Id.  Leaving aside the factual inaccuracies of the allegations, the bottom line is that 

Margouleff’s claim is based on events that occurred in 2000 (when he called Baker in 

Amsterdam), and not in 1969 (when the original theft of the Guitar occurred in New York). 

Second, the connection between the theft of the Guitar from Beck in New York, which 

occurred at a concert venue 51 years ago in 1969, and the purchase of the Guitar by Margouleff, 

which involved an unknown seller at an unknown location more than 18 years ago in 2000, is far 

too attenuated (to each other and to Margouleff’s claim for declaratory judgment in this lawsuit) 

support an argument for personal jurisdiction over Beck.  There is, in fact, more 30 years of 

intervening transactions relating to the Guitar (on the black market or otherwise) that separate the 

theft and the purchase at issue.   Notably, Margouleff does not allege the chain of those 

transactions (much less whether they involved New York residents or occurred within the 

jurisdiction at all) to establish a bona fide chain of title dating back to 1969.  Instead, Margouleff 

merely alleges that he was given a “blessing” by Beck to purchase the Guitar in 2000.  Yet again, 

that alleged “blessing” would have occurred in Amsterdam, and not New York. 

Finally, the theft of the Guitar from Beck would not constitute a transaction of business in 

New York anyway.  Under CPLR § 302(a)(1), Margouleff must show that the claim arises out of 
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a “transaction of business” by a defendant within the state.  According to Black Law’s 

dictionary, a “transaction” is defined as “[t]he act or an instance of conducting business or other 

dealings; esp., the formation, performance, or discharge of a contract.”  BLACK’S LAW 

DICTIONARY 1535 (8th Ed. 2004).3  The definition suggests a voluntary and affirmative act of 

doing business.  The definition is, indeed, consistent with the well-settled principle articulated by 

the Court of Appeals that, to establish a transaction of business, a plaintiff must demonstrate 

“some act by which the defendant purposefully avails itself of the privilege of conducting 

activities within New York.”  Ehrenfeld v. Bin Mahfouz, 9. N.Y.3d 501, 508 (2007).  Being a 

victim of a theft is hardly a voluntary and affirmative act that purposefully avails an individual to 

the jurisdiction; it is, in fact, the exact opposite of voluntary and purposeful. 

C. Margouleff’s Unsupported Claim that the Guitar Was Abandoned is Irrelevant 

In an effort to skew that analysis, Margouleff attempts to rewrite history, alleging in his 

September 26, 2018 letter to the Court that he had conducted “an investigation” regarding the 

Guitar “long after the purchase” in 2000, which purportedly “uncovered evidence indicating that 

Mr. Beck abandoned the Guitar” at the concert in New York.  The letter appears to be connected 

to the allegation buried in the Complaint that Beck was “rushed out of his show” in 1969 due to 

security concerns arising out of a crowd melee that required Beck to spray of a fire extinguisher 

to contain.  (Cplt. ¶19)  Leaving aside that the allegation contradicts decades of public reports 

about the stolen instrument in guitar resource books and related articles (and that Margouleff’s 

investigation “long after the purchase” appears to confirm his knowledge of the problematic title 

at the time of the purchase), the argument does not work, for several reasons. 

                                                
3 Beyond the law, dictionary definitions can inform the plain meaning of a statute.  See United 
States v. Ferguson, 369 F.3d 847, 851 (5th Cir. 2004).   
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First, a musician rushing out of a concert venue out of security concerns still does not 

constitute a “transaction of business,” as that term is commonly understood.  Second, the 

argument is not even logical, as no guitar player would voluntarily abandon his signature guitar,4 

especially when it would leave him without the instrument to play for the rest of the tour. 

Finally, Margouleff fails to offer any evidence to support the argument; rather, he merely alleges 

that Beck abandoned the Guitar “[u]pon information and belief, based on other accounts of the 

event,” without identifying the source or details of those “other accounts.”  See Cplt. ¶23.  Such a 

vague and ambiguous allegation based “upon information and belief” falls short of the specific 

averments of fact that are required to support jurisdiction.  See, e.g., Jazini v. Nissan Motor Co., 

Ltd., 148 F.3d 181, 185 (2d Cir. 1998) (“conclusory statements … without any supporting facts” 

are insufficient); Krepps v. Reiner, 588 F. Supp.2d 471, 478-9 (S.D.N.Y. 2008) (to make a prima 

facie showing of personal jurisdiction, a plaintiff must is required to make specific “averments of 

fact”); In re AstraZeneca Sec. Litig., 559 F. Supp.2d 453, 467 (S.D.N.Y. 2008) (same). 

D. Jurisdiction Does Not Arise out of Three Emails from Beck’s English Manager  

Margouleff’s September 26, 2018 letter to the Court also claims that the brief email 

exchange between Beck’s business manager and Margouleff (and the subsequent conversations 

between the parties’ respective lawyers regarding settlement) give rise to personal jurisdiction 

over Beck.  The argument mischaracterizes the communications, and misstates the law. 

                                                
4 It is a matter of public record that the 1959 Les Paul Standard was Beck’s signature instrument 
at the time.  Indeed, Gibson Guitars, the famous guitar manufacturer, highlights the association 
between the musician and the iconic guitar model on its web-page dedicated to the album that 
had been released by the Jeff Beck Group in the summer of 1969, entitled Beck-Ola.  The page 
reads:  “As Beck aficionados know, one of the main instruments the guitarist ‘let loose’ with was 
his 1959 Les Paul Standard … Beck praised the Les Paul Standard’s sonic properties, saying, ‘It 
has a deep powerful sound and you can use it to imitate just about anything – violin, sax, cello, 
even a sitar.’”  A true and correct copy of the web-page is annexed as Baum Dec. Ex. C. 
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“New York courts have consistently refused to sustain § 302(a)(1) jurisdiction solely on 

the basis of a defendant’s communication from another locale with a party in New York.”  

Beacon Enterprises, Inc. v. Menzies, 715 F.2d 757, 766 (2d Cir. 1983); see also Wego Chemical 

& Mineral Corp. v. Magnablend Inc., F.Supp.2d 377, 384 (E.D.N.Y. 2103) (declining to exercise 

personal jurisdiction on the basis of a defendant’s email communications).  Even where a 

defendant mails a legal demand letter from England to a plaintiff in New York, that is 

insufficient to support personal jurisdiction over that party.  See Ehrenfeld, 9 N.Y.3d at 510; see 

also Fiedler v. First City National Bank of Houston, 807 F.2d 315 (2d. Cir. 1986) (finding no 

personal jurisdiction over defendant bank that made two telephone calls and a mailing to New 

York plaintiffs); Beacon Enterprises, Inc., 715 F.2d at 766 (finding no personal jurisdiction, 

reasoning that “[i]t is difficult to characterize [a] letter threatening litigation in an unspecified 

forum as an activity invoking the ‘benefits and protections of New York law”).  Moreover, 

courts distinguish between communications sent by a defendant and an agent acting for the 

defendant.  Where a plaintiff fails to allege that a defendant exercised control over an agent and 

his or her communications, the communications cannot be relied upon for a finding of 

jurisdiction.  America/International 1994 Venture v. Mau, 42 N.Y.S.3d 186, 199 (2d Dept. 2016) 

In this case, the communications between Beck’s business manager and Margouleff are 

limited to a brief email exchange, and they do not even threaten litigation.  In the first email, 

dated January 11, 2018, Newman introduces himself and states that it “has been suggested that 

you may well know who currently has the guitar,” concluding the email: “if you could help us in 

anyway that would be most appreciated.”  Newman Dec. Ex. A, at p. 3.  After Margouleff 

responds on January 26, 2018 with the story about buying the Guitar, Newman responds the 

same day, politely stating that he did not “wish to cast doubt on what you say but it all seems 
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very strange,” and ending that the email “is just an invitation from Jeff to return the guitar to its 

rightful owner.”  Id.  After Margouleff responds on February 2, 2018, Newman replies one last 

time to explain some inconsistencies Margouleff’s story, and noting (correctly) that “in most 

civilized countries you can’t get good title to a stolen item and even more so if you KNOW that 

it is stolen.”  Id.  The email concludes without a threat, but rather a statement:  “The correct and 

reasonable thing to do right now is to comply with Jeff’s request for the guitar to be returned to 

him.”  Id.  Those three emails (which were not accompanied by any phone calls other action) 

cannot reasonably be construed as invoking the benefits and protections of New York law, such 

that personal jurisdiction over Beck exists.  See Beacon Enterprises, Inc., 715 F.2d at 766. 

Margouleff also cannot rely upon the subsequent communications between his lawyer 

and Beck’s lawyer.  On March 14, 2018, Margouleff’s counsel, Dean Nicyper wrote a letter to 

Newman.  In response, Beck’s counsel, David R. Baum (“Baum”), sent a short one-page letter on 

March 21, 2018 in response.  Baum Dec. Ex. D.  Baum merely identified himself and stated:  

“Please let me know whether you are available for a phone call within the next week to discuss, 

as we would like to explore whether this matter can be resolved short of litigation.”  Id.  

Although the lawyers thereafter spoke on a few occasions on the phone regarding settlement, the 

conversations were not productive.  Id.  Yet again, this is hardly an example of invoking the 

benefits and protections of New York law, such that personal jurisdiction can arise out of it. 

E. Exercising Jurisdiction Would Not Comport With Due Process 

Even if Margouleff could satisfy CPLR § 302(a)(1), personal jurisdiction over Beck 

would not comport with due process.  It is well-settled that personal jurisdiction over a non-

resident “must not offend the traditional notions of fair play and substantial justice.”  Porina v. 

Marward Shipping Co., Ltd. 521 F.3d 122, 127 (2d Cir. 2008).  That inquiry requires a 
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consideration of “whether the assertion of personal jurisdiction is reasonable under the 

circumstances of the particular case.”  Id.  The factors include but are not limited to the burden 

on the defendant and the interests of New York in adjudicating the case.  Wego Chemical & 

Mineral Corp., 945 F.Supp.2d at 385.  These factors weigh against jurisdiction in this case. 

As an initial matter, it is undisputed that Beck, who is English, does not reside in New 

York.  Defending this case in New York would require a substantial cost of time, money, and 

resources, which would include the coordination and travel with counsel in New York.  Making 

matters worse, Beck is merely being sued for the misfortune of having a guitar stolen from him 

51 years ago while playing one venue in New York on a brief tour when he was only 25 years 

old.  He has not taken any affirmative action in New York to invite such a lawsuit. 

It is also not clear that New York has any significant interest in adjudicating the case.  

The only event alleged to have taken place in New York is the loss of the Guitar, which, yet 

again, occurred 51 years ago.  The Complaint does not allege that the Seller acquired or sold the 

Guitar in New York, that Margouleff viewed or purchased the Guitar in New York, or that 

Margouleff even communicated with Beck and/or his tour manager in 2000 or business manager 

in 2018 in New York (indeed, Margouleff concedes that Beck is located in the United Kingdom, 

and that the conversation with Baker in 2000 occurred in Amsterdam).  Also, it is impossible to 

know from the Complaint where or how many times the Guitar may have been bought and sold 

(or otherwise changed hands) in the t 31 years that passesd between the theft and Margouleff’s 

purcahse, meaning that there may be one or more other jurisdictions with greater interest in the 

issue, including Beck’s home jurisdiction.  

Furthermore, Margouleff’s situation (of possessing a guitar that he cannot lawfully sell) 

is entirely one of his own making.  As the Complaint implies, Margouleff sought to contact Beck 
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in 2000 for the very reason that there was an issue with the title to the Guitar.  For example, 

Margouleff concedes that the Seller had disclosed to him that Beck had been the owner of the 

Guitar, and that he was “unsure how Beck had come to part with the Guitar.”  See Cplt. ¶18.  

Reading between the lines of those vague statements, it is apparent that Margouleff – an 

experienced guitar dealer who claims to have “worked with and bought and sold guitars from 

numerous artists including Eric Clapton, Jimmy Page, Keith Richards, Pete Townsend, and Jeff 

Beck, to name a few” (See Cplt. ¶11) – understood from those disclosures that the transaction 

was questionable, at best, and that the chain of title was not clear.  He nevertheless chose to 

purchase the instrument anyway, thereby assuming the risk of that action. 

As if there is any doubt that Margouleff was aware of the questionable nature of the 

transaction, the Complaint makes clear that he sought to ask Beck at the time of the purchase 

“what he thought about the transaction.”  See Cplt. ¶19.  Although Margouleff omits the obvious 

subtext of that communication – namely that the Guitar had been stolen from Beck – he also 

alleges that, when he called Baker a second time to report that he bought the Guitar, he was told:  

“don’t worry about it.”  Cplt. ¶22.  Needless to say, there would be nothing for Marougleff to 

“worry about,” unless he was concerned that he was buying someone else’s stolen property. 

Even if Margouleff did not learn about the theft from the Seller, Baker, or his own 

professional knowledge and expertise – something that is highly unlikely under any 

interpretation of the events – the dealer easily would have discovered that fact from a modicum 

of due diligence, such as a Google search.  It is fundamentally unfair for Margouleff – more than 

18 years later, and more than 51 years after the original theft from Beck – to feign surprise that 

the famous instrument was stolen, and to use that as a basis to haul Beck into a New York court.   
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It is particularly unfair that the lawsuit is nothing more than a declaratory judgment 

claim based on a mere disagreement as to the contents of an alleged conversation on a telephone 

more than 18 years ago in 2000.  To allow such a claim to proceed against Beck would mean that 

virtually any New York resident could force a resident of England (or any other country around 

the world) into a New York court on the basis of a disagreement, whether or not such a 

disagreement actually rises from any underlying business transaction between the parties.  It 

would expand the concept of personal jurisdiction to a nebulous place that is far beyond the 

original intent of the long-arm statute to govern issues related to torts or business transactions.  It 

would also give parties, such as Margouleff, a stronger basis to harass foreign parties, such that a 

threat of an expensive lawsuit far away from home can strong-arm them into a settlement. 

III. THERE IS NO GENERAL JURISDICTION OVER BECK 

Margouleff also cannot establish that there is general jurisdiction in this case.  In order to 

establish general jurisdiction, a plaintiff must demonstrate that a defendant “has engaged in such 

a continuous and systematic course of ‘doing business’ here that a finding of [his] ‘presence’ in 

this jurisdiction is warranted.”  Holness v. Maritime Overseas Corp., 676 N.Y.S.2d 540, 543 (1st 

Dept 1998).  The essential factual inquiry is “whether the defendant has a permanent and 

continuous presence in the state, as opposed to merely occasional or casual contact with the 

state.”  Id.  New York courts routinely hold that the mere periodic appearance in the state for 

business is not enough to predicate such a finding for jurisdictional purposes.  Id.  

As noted above, Margouleff concedes that Beck resides in England.  Cplt. ¶8.  

Furthermore, the Declaration submitted by Beck’s business manager makes clear that Beck does 

not own any real estate in New York and does not spend any significant amount of time in the 

jurisdiction.  Newman Dec. ¶6.  Although Beck has, occasionally, performed in New York, the 

shows are periodic, and they are usually limited to a handful of performances (or less) that are 
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part of extended tours that travel across the country (and sometimes the world).  Id.  For 

example, Beck’s tour in the summer of 2018 included only two shows in New York.  Id.  He did 

not perform in New York at all in 2017.  Id.  

CONCLUSION 

Based on the foregoing, Beck respectfully requests that the Motion to Dismiss for failure 

to effectuate personal service and lack of personal jurisdiction be granted in its entirety. 

 

Dated: October 25, 2018   

Respectfully submitted, 

  /s/ David R. Baum  

David R. Baum 
Baum LLC 
270 Lafayette Street, Suite 805 
New York, New York 10021 
Tel: (212) 226.6601 
Fax:  (212) 320.8847 
david @baumllc.com 
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