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New SCOTUS petition challenges CFPB constitutionality. What will Trump admin say?

(Reuters) - In a newly filed petition, the California debt relief firm Seila Law has asked the U.S. Supreme Court to review the
constitutionality of the Consumer Financial Protection Bureau's structure, arguing that because the president cannot remove
the CFPB director without good cause, the director's appointment violates separation-of-powers doctrine. The petition, filed
by Seila's Supreme Court counsel at Paul Weiss Rifkind Wharton & Garrison, poses an interesting conundrum for the Trump
administration: Will the executive branch support or oppose Supreme Court consideration of whether the CFPB director's power
is unconstitutional under the Appointments Clause? Or will it do both?

That's actually a possibility. In the last year, the Justice Department and the CFPB, which has independent litigating authority,
have advanced diametrically opposed positions on the constitutionality of the agency's structure.

Last December, the Justice Department told the Supreme Court justices, in a brief opposing review of a previous challenge to
the CFPB structure (2018 WL 6504249), that it believes the CFPB director is unconstitutionally insulated from the president's
authority. DOJ also said, however, that the previous case, State National Bank of Big Springs v. Mnuchin, wasn't a good vehicle
for the Supreme Court's examination of the question. (DOJ cited potential questions about the standing of the bank that filed the
petition and noted that Justice Brett Kavanaugh could not participate in review of the D.C. Circuit's decision in the Big Springs
case because he wrote the lower-court ruling.) The Supreme Court denied certiorari (139 S.Ct. 916) in January.

The CFPB, meanwhile, is defending the constitutionality of its structure in cases at the 2nd and 5th Circuits. CFPB lawyers
filed briefs last September in CFPB v. All American Check Cashing (2018 WL 4522515) and in March in RD Legal v. CFPB
(2019 WL 1239404), arguing that Supreme Court precedent permits restrictions on the president's ability to fire directors of
independent agencies. The 5th Circuit heard oral arguments in the All American case in March. Briefing is still under way in
the RD case at the 2nd Circuit.

The CFPB did not submit a brief when the Supreme Court was considering the Big Springs petition for review. But remember,
DOJ argued against a certiorari grant in that case, even though it said it believed Big Sky was right on the merits of the
constitutionality of the CFPB's structure. The agency has the statutory right, according to Case Western Reserve professor
Jonathan Adler, writing for the Volokh Conspiracy in 2017, to represent itself at the Supreme Court if it makes a timely request
to the Attorney General to do so.

I emailed both DOJ and the CFPB to see how they intend to respond to the Seila Law petition but didn't immediately hear back.

Seila's lawyers pointed out that its case has none of the procedural pitfalls of the Big Sky case. Its underlying appeal was decided
by the 9th Circuit (923 F.3d 680), not the D.C. Circuit, so Justice Kavanaugh would not be barred from participating. (That's a
boon for the law firm: Kavanaugh, as you may recall, said in a dissent in the D.C. Circuit's en banc opinion in PHH Corporation
v. CFPB, 881 F.3d 75, that the agency's structure is unconstitutional.) And the CFPB cannot contest Seila Law's standing to
challenge its structure, since the bureau claimed authority over the law firm when it filed a civil investigative demand in 2017.

In fact, the Seila petition said, DOJ told the Supreme Court in its opposition brief in the Big Springs case that the Seila case
might be a more appropriate vehicle for determining whether the CFPB structure is unconstitutional. (DOJ also mentioned the
RD Legal and All American appeals as potential vehicles.) Intriguingly, as Seila said in its petition, when Seila sought a stay of
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the 9th Circuit mandate, the government initially indicated that it would oppose the motion, but subsequently told the appeals
court that it had "reconsidered its position … in light of the unique circumstances in this case," perhaps hinting that DOJ or
the CFPB will not oppose Supreme Court review.

Seila also argued that the Supreme Court should grant review of its case even though the lower courts have not divided on
the CFPB's constitutionality. Two federal circuits have decided the issue, the D.C. Circuit in the PHH and Big Springs cases
and the 9th Circuit in the Seila Law litigation. Both have concluded that the CFPB director's authority is within constitutional
bounds even though the director can't be fired without good cause.

But according to Seila, the Supreme Court "routinely grants review in cases presenting significant separation-of-powers issues
in the absence of a conflict between the courts of appeals." The most recent example, is said, was the court's considering of
the appointment of members of an accounting oversight board established in the Sarbanes-Oxley Act. In 2010's Free Enterprise
Fund v. Public Company Accounting Oversight Board (561 U.S. 477 (2010), the Supreme Court ruled that restrictions on the
president's ability to remove PCAOB members were a violation of separation-of-powers doctrine.

One final point on the Seila petition. Seila argued that the 9th and D.C. Circuits have wrongly read two previous Supreme
Court decisions, 1935's Humphrey's Executor v. United States (295 U.S. 602) and 1988's Morrison v. Olson (487 U.S. 654),
to conclude that the president has constitutionally adequate authority over the CFPB director. The petition urged the Supreme
Court to hold that neither case justifies the CFPB's structure – but added that if the justices find Morrison and Humphrey's
Executor to be controlling, the Supreme Court can overrule the principles it articulated in those cases.

That exhortation brought to my mind Justice Clarence Thomas' concurrence earlier this month in Gamble v. U.S. (139 S.Ct.
1960). Justice Thomas, as my colleague Jon Stempel reported for Reuters, urged his fellow justices to feel less constrained by
Supreme Court precedent. "When faced with a demonstrably erroneous precedent, my rule is simple: We should not follow
it," wrote Thomas.

(Reporting by Alison Frankel)
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