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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

THE COURT: All right. I take it that le are here

today to determine whether I should approve the sittlement

about which the class has been apprised in the notice that

the Court approved last June; correct?

MR. RELIFORD: Yes, Your Honor.

THE COURT: And there are objections to Ithe

settlement and opt-outs. And the only party from whom I've

received formal submissions objecting to the settlement are

the Ribbe parties; correct?

MR. RELIFORD: Yes, Your Honor.

THE COURT: All right. Just so the record is clear,

how many opt-outs were there?

MR. RELIFORD: Your Honor, I believe there were 34

in total. When we submitted our Reply brief we slbmitted as
. IExhibit 5 to Mr. Timlin's Declarat~on an amended Order For

Classification that lists the opt-outs that we rebeived.

THE COURT: So there were 34 opt-outs.

I'll hear counsel, and then I have some ~uestions.

MR. RELIFORD: Yes, Your Honor.

Justin Reliford for plaintiffs.

21

22

We are here to present for final

believe is a landmark settlement that was

approva~

aChieveh

what we

through

23 heart fought litigation in an expedited period.

24

25

I would like to focus on

benefits of the settlement to the

AB

the merits and the

class before adbreSSing
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Proceedings
1 some of Mr. Ribbe's objections and then I'll return to some

2 issues in connection with the fee request as long as Your

3 Honor is okay with proceeding with that.

5

4 THE COURT: That's fine. But perhaps it would be

5 best if you answered a couple of questions that I have,

6 first.

7

8

9

10

11

12

13

14

15

MR. RELIFORD: Happy to, Your Honor.

THE COURT: Now, is it correct that the Memorandum
Iof Understanding that 40 counsel for the class enrered into

May 13th is not binding until and unless I approve the

settlement?

MR. RELIFORD: Yes, Your Honor.

THE COURT: So that May 13th Memorandum of

Understanding that you entered into was subject tl a
Icondition precedent, which was that the Court approve the

16 settlement?

17

18

19

20

21

22

23

24

25

MR. RELIFORD: Absolutely, Your Honor.

THE COURT: And if the Court doesn't approve the

settlement, your clients are free to prosecute thl claims

that they originally asserted; correct?

MR. RELIFORD: That would be correct, although I
Idon't believe there is much of those claims left after

defendants have performed their obligations under the

settlement.

THE COURT: Well, one of the reasons that it would

AB
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1 be difficult for your client to prosecute the claims that

2 were subject to conditional precedent is because the Deason

3 parties entered into a separate settlement with the Board of

4 Xerox pursuant to which six Xerox's Board members resigned

5 and were replaced by nominees of Mr. Deason and Mr. Icahn

6 and as well, those new directors approved the settlement

7 terms that your clients had conditionally agreed to;

8 correct?

The settlement that Mr. Deason reached was part of,

sort of trial negotiations towards global peace for the

9

10

11

MR. RELIFORD: Yes and no. If I may?

12 Xerox defendants. So it's a bit counterfactual to assume

13 that settlement would have been entered into without our

14 participation. But the new Board, towards the end of your

15 question, just to be clear, the old Board is what approved

16 our settlement, not Mr. Deason's or Mr. Icahn's nominees.

17 This was a settlement with the Xerox defendants who were all

18 Board members at the time of the Fuji transactions approval.

19 THE COURT: Well, the old Board members have agreed

20 to resign; correct?

21

22

23

24

yes.

MR. RELIFORD: As part of the global settlement,

THE COURT: As part of the global settlement.

And old Board members agreed to terminate the Fuji

25 transaction; correct?

AB

FILED: NEW YORK COUNTY CLERK 09/13/2019 02:46 PM INDEX NO. 650766/2018

NYSCEF DOC. NO. 1000 RECEIVED NYSCEF: 09/13/2019

6 of 69



1

2

3

4

Proceedings
MR. RELIFORD: That is correct, Your Honor.

THE COURT: And the old Board members received

releases from Mr. Deason that were unconditional; correct?

MR. RELIFORD: That is correct, Your Honor.

7

5 THE COURT: And they received the conditional

6 releases from you; correct?

7

8

9

10

11

12

MR. RELIFORD: Yes, Your Honor.

THE COURT: And the old Board agreed that in

exchange for the releases they would not object to an award

of attorney's fees to purported class counsel up to

$7.5 million; correct?

MR. RELIFORD: Amongst other things, yes, Your

13 Honor.

14 THE COURT: And then the new Board, in June agreed

15 to release the resigning continuing directors of Xerox;

16 correct?

17 MR. RELIFORD: I'm sorry, Your Honor, I'm not sure

18 what Your Honor is referring to about decision by new Board

19 in June.

20 THE COURT: Well, my notes from reading the papers

21 reflect that June 18th, the newly constituted Xerox Board

22 approved the settlement.

settlement, I apologize.

THE COURT: I'm sorry?

AB

23

24

25

MR. RELIFORD: I'm sorry, the stipulation of
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MR. RELIFORD: Yes, the stipulation of settlement.

I apologize, Your Honor.

Now I understand Your Honor's question. We entered

into that. The whole Board was in place that required the

the negotiation of a stipulation of settlement that was

substantially.in the same or the same promises as --

THE COURT: As the Memorandum of Understanding.

the time the stipulation of settlement was signed.

THE COURT: Now, you had initiated the action

against the Xerox Board claiming that they had breached

their fiduciary duties; correct?

MR. RELIFORD: Yes, Your Honor.

THE COURT: And after you initiated that action

claiming that they breached their fiduciary duties, and I

explicitly found that they had, in fact, breached their

fiduciary duties, you entered into this settlement releasing

the defendants from any liability conditioned upon the

settlement being approved; correct?

MR. RELIFORD: Yes, Your Honor.

THE COURT: And then there was an appeal of the

Order finding that there had been a breach of fiduciary

duty; correct?

MR. RELIFORD: Yes, Your Honor.

THE COURT: And you had already agreed to release

AB

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. RELIFORD: And the new Board was in place at
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3
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5

6

7
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Proceedings

the defendants ,conditionally from any claim of breach of

fiduciary duty; correct?

MR. RELIFORD: That's correct, Your Honor.

THE COURT: But that didn't affect the zell with
Iwhich you you prosecuted the oppositions to the appeal; is

that correct?

MR. RELIFORD: That is correct.

8

9

THE COURT: And then the Appellate

that the conduct of the old Xerox Board was

Division found

protebted by the

10 Business Judgment Rule.

11 MR. RELIFORD: With regard to the decision to

12 approve the Fuji transaction, yes, Your Honor.

13

14

15

THE COURT: So there then carne a time when Fuji

Xerox for a billion dollars for breach of the Agrlement

entered into the transaction that you originally bought

sued

to

16 enjoin; correct?

17

18

19

20

21

22

MR. RELIFORD: That is correct, Your Honor.

THE COURT: But by virtue of all the rellases that

had been given to the Xerox resigning directors ald
Icontinuing directors, those directors would have no
Iliability in the event that Fuji were to prevail in the

action that they initiated for a billion dollars 19ainst

23 Xerox; correct?

24 MR. RELIFORD: Yes, but we see it slightly

25 differently. If I may?

AB
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It's not just by virtue of our releases, but the

facts. And the facts that we proved at a preliminary

10

3 injunction hearing would make it very hard for any breach of

4 loyalty claim, for any claim that doesn't find the decision

5 to terminate the transaction was the product of business

6 judgment.

7 If I may, Your Honor? I mean, as we proved at the

8. preliminary injunction hearing, Fuji Xerox coordinated

9

10

financial statements were materially different than the

financial statements they litigated this transaction on,

11 allowed this company to go back to terminate this

12 transaction.

13

14

15

16

THE COURT: That's Xerox's defense to the Fuji

case; correct?

MR. RELIFORD: Yes, it is.

THE COURT: That's Xerox's defense. But in the

17 event that that defense fails and Fuji prevails against

18 Xerox, the directors can have no liability because Xerox and

19 your clients conditionally released the directors from any

20

21

22

liability relating to this transaction; correct?

MR. RELIFORD: I believe that's correct, Your

Honor, yes. But, again, we think there are many hurdles

23 before finding of liability for a non-exculpated breach of

24 fiduciary duty that you found, here.

25 THE COURT: All right. And if I were to approve

AS
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1 the settlement that you want me to approve, that would bind

2 all of the Xerox shareholders, except the 34 opt-outs;

3 correct?

4 MR. RELIFORD: That is correct, Your Honor.

5 THE COURT: And if I were to approve the settlement

6 you would expect me to award you $7.5 million, which Xerox

7 would pay; correct?

8 MR. RELIFORD: I would expect a fee award in

9 whatever amount the Court determined was appropriate to be

10 paid by Xerox or its insurers.

11 THE COURT: You've answered all my questions.

12 I'll hear anything you want to tell me.

13 MS. JANGHORBANI: Jaren Janghorbani.

14 I just wanted to clarify a couple of factual issues

15 with respect to questions Your Honor asked.

16 THE COURT: By all means.

17 MS. JANGHORBANI: The first is that the initial MOU

18 as between Xerox and the class plaintiffs says in the first

19 line, it's binding and enforceable as a Memorandum of

20 Understanding. It requires the company and the directors to

21 take all steps to effectuate that settlement while approval

22 was pending.

23 And I think my colleague addressed this very

24 briefly, but as to the new Board approving the stipulation

25 of dismissal, that is essentially just memorialized, the
AB
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purported class action.

1

2

3

4

5

6
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MOU, the MOU was entered into between the prior Board --

d' I C tTHE COURT: Your partner represente ~n open our

, 'b' d' I 'h hthat Xerox d~d not enter ~nto a ~n ~ng agreement w~t t e

Th t' t 's 't It?a s correc , ~ ~ ni'

MS. JANGHORBANI: The settlement is not oinding

until this Court's approval, Your Honor, that is correct.

7

8

9

THE COURT:

it becomes binding.

the settlement, then

So if the Court approves the settlement

If the the Court declines t~ approve

the releases that the class ~laintiffs

10

11

12

13

14

15

16

17

18

19

20

entered into are not effective.

MS. JANGHORBANI: It is correct that the releases do

not take effect unless Your Honor approves the settlement,

certainly the releases that are recited in the class

settlement.

If I may, though, Your Honor, just a fel points.

One is; as for the releases, were you asking about in terms

of the Fuji transaction and whether individuals J10Uld be

able to continue to pursue those claims. A couple of

different points.

One is the notice went out to all of the

21

22

23

24

shareholders, and we had a very small number

raised their hand and voiced any objection.

one who's filed any formal papers before the

noted earlier today, is Mr. Ribbe.

of opt-outs who
IAnd Ithe only

Court as you

25 THE COURT: Yes. Mr. Ribbe wants to prosecute a

AB

FILED: NEW YORK COUNTY CLERK 09/13/2019 02:46 PM INDEX NO. 650766/2018

NYSCEF DOC. NO. 1000 RECEIVED NYSCEF: 09/13/2019

12 of 69



1

2

13
Proceedings

derivative action claiming that this entire series of

events

MS.3

4

5

6

action that

And I would

of what the

JANGHORBANI: Mr. Ribbe wants to pursre an

encompasses both derivative and direcr claims.

submit, Your Honor, that weighing inti the issue

release in the settlement does and does not

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

cover as to Mr. Ribbeibbe is profoundly premature for a

variety of reasons.

First, the release is the typical type or release

that you see in these class action settlements. And, again

the, notice went out. The class had. notice and wb haven't
Ihad an uproar that claims are being taken from people.

THE COURT: The settlement has to be fair.

MS. JANGHORBANI: Of course, Your Honor.

THE COURT: And the proponents of the settlement

have to explain all the benefits that were aChievld by

releasing the people that the class plaintiffs cllim had

breached their fiduciary obligation.

MS. JANGHORBANI: Absolutely, Your Honor. And I'm

largely going to let Mr. Reliford address those benefits,

although I can if Your Honor wishes.

22

23

But on the release

involves multiple different

point, we have the Ribbes which

types of action that lreached

24

25

actions, at most some before the settlement, some after. So

the application of the release to Mr. Ribbe is simply a

AB
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1 premature issue at this point for a variety of reasons.

2 Mostly from

3

4

THE COURT: We're not talking about Mr. Ribbe at

the moment. We're talking about the class, and fairness of

5 class settlement and benefits to the class members that were

6 achieved by virtue of this landmark settlement.

7 MS. JANGHORBANI: Yes, and I'm happy to let

8 Mr. Reliford address those or take any questions Your Honor

9

10

11

wanted.

release.

I just wanted to clarify as to the perspective of

It's not -- it's not quite so simple as that. Let

12 me take it back. The release is a standard release in these

13 class action settlements, and then how it is applied. Your

14 Honor has recited a number of different events, some pre and

15 some post-settlement and I want to be clear, the parties

16 adhered to the MOU are in agreement that what is anticipated

17 here is a typical class action settlement release.

18 THE COURT: Well, I understand that it's typical for

19 plaintiffs representing shareholders to enter into

20 settlements with the parties that they sued in exchange for

21 an undertaking by the defendant not to contest the fee

22 application.

23 And I understand that it's typical in class action

24 settlements for the plaintiffs to claim that they conferred

25 a benefit on the class that justifies both the settlement
AS
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1 and the fee. I understand all of that.

2

3

4

5

6

MS. JANGHORBANI: I think -- Your Honor, what I wish

to clarify is certainly as to the settlement with the
Iplaintiffs, I want to be sure that Your Honor understands

Xerox Board entereld 'nto thethat the Xerox company and the •

settlement with plaintiffs and Deason as part of a global

would have settled with the Deason entities

7

8

settlement. It simply wasn't the case that the iarties

without settling

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

with the class plaintiffs, as well.

The goal for the company and for its shareholders

from our perspective was to get global peace gOiJg forward

to create consistent governance in a time of treJendous

upheaval in light of Your Honor's ruling, and the fact that

we had A board operating under the cloud of a finring for

breach of loyalty while at the same time we were dealing

with the counterparty that had breached its Obligltions

under our Agreement for a transaction, a transactlon which
Iwas also subject to the the case before Your Honor.

So --

THE COURT: So what you're telling me, and correct
Ime if I'm wrong, is that Xerox wouldn't have settied with
IDeason, and Xerox wouldn't have agreed to allow Mr. Icahn

and Mr. Deason to appoint a majority of the Xerox directors

if the class plaintiffs hadn't agreed to enter into the MOU.

Is that what you're telling me?
AB
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1

2

3

4

MS. JANGHORBANI: It's not quite that simple, Your
IHonor, because there are other terms to the settlements.

But, yes, it is the case that the Xerox corporatibn and

defendants were adamant that they would not settlb unless

5 all parties came to the table to settle. And you will see

6 that there are aspects of the settlement that are clearly

7

8

9

not driven by the Deason side

opening up a proxy contest to

little

of the equation, for example

11' .1a nOIDlnees. So It's a

10 THE COURT: That was ordered by the Court.

11 MS. JANGHORBANI: No, Your Honor. It was under

12

13

appeal at that time. So that was settled. And

appeal was eventually resolved contrary to Your

the issue

H1onor's

on

14

15

16

17

18

19

20

21

22

23

24

25

preliminary injunction, so, it was a real concession on the

part of the Xerox Corporation and defendants to open up that

proxy window.

So, Your Honor -- I mean, I'm happy to let

Mr. Reliford, who really should be the one addreJ1Sing the

benefits to the shareholder class, but it's simply not the

:::: :::: :::o:"::::<:::::"::O:o':.:o::::d::O::,J::::'.::d
fees.

THE COURT: Well, let's just be absolutely clear.

You do not dispute that you would not have settljd with
IDeason and Icahn if the class representatives hadn't agreed

AB
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1 to the MOU; is that correct?

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

MS. JANGHORBANI: It is correct, Your Honor, that we

were seeking a global settlement and had no inteJtion of

settling without all parties to the table.

THE COURT: So the answer to my question is yes.

MS. JANGHORBANI: I don't know that there's daylight

between your question and my answer, but I don't think so,

Your Honor.

THE COURT: I'm sorry?

MS. JANGHORBANI: I believe my answer to your

question, the answer is yes.

THE COURT: Okay. So we've got that clear.

And it's also clear that in connection Jith this

global settlement, Xerox agreed that six of its bB.iyoaDredason
members would resign and they would be replaced

and Icahn nominees; correct?

MS. JANGHORBANI: I believe that's correct, Your

Honor.

THE COURT: All right. You've answered all the

20 questions that I think you've stood up to address.

21 And now I'll hear from class counsel.

22 MR. RELIFORD: Thank you, Your Honor.

23 Your Honor, the question before the Court that runs

24 through all of our motions is whether or not this

25 settlement, this global settlement benefitted the clients.

AB
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1 It did, it continues to do so. And I'm going to explain

2 exactly why.

3 I would like to touch on exactly the benefits of

4 the settlement. I would like to talk about why we entered

5 into the settlement and had the immediate performance, why

6 we weren't just some sort of tagalong to Mr. Deason's action

7 and the settlement process. And I think all of those are

8 going to help the Court to understand why we entered into

9 the settlement when we did, why we believed it has value, it

10 had value then and it continues to benefit Xerox, the

11 shareholders. To be clear, Your Honor, we are proud of what

12 we accomplished here.

13 The settlement should be approved for two basic

reasons. One; Ms. Janghorbani talked about it, the

saying here that there was a good settlement. There were

16,000 notices that went out around the world. One person

14

15

16

17

shareholders support this settlement. It's not just us

18 has a substantive objection.

19 The members of this team that litigated this case

20 have fielded more calls from shareholders thanking them for

21 what they accomplished here than Mr. Ribbe. He's not the

22 only Xerox shareholder, and we can't underscore that fact

23 enough.

24 But let me get to the benefits of the settlement.

25 There were three. First -- or three categories, at least.

AB
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1 The settlement removed conflicted fiduciaries who were doing

2

3

4

5

a bad job. Separate and apart from whatever the First

Department decided, the evidence that we discoveied during

the expedited proceedings, the evidence that we presented at

the preliminary injunction hearing, that's not in dispute.

6

7

8

9

Mr. Jacobson voluntarily resigned as CEI.should have been out in 2017, and I'll get to thai

moment. Mr. Keegan who is the Chairman; Mr. Reese

former independent director together with Jacobsoh

He

in a

the

10 undermined a Board decision and allowed Visentin, when

11

12

13

14

everybody said hey, Jacobson is not our guy, Visentin is,
Irespectfully, these were not the people that shou!l.dbe

running this company.

Now that's a belief but, again, it1s an iinformed

15 belief. It was a belief that was informed by the hard and

16

17

diligent work we did during the expedited

proceedings. So, separate and apart from

discovery

h' 'dlt 15 1 ea, this

18 was the only thing Mr. Icahn, Mr. Deason wanted. No, this

19 was good for the company.

20 Let's talk about the four directors that went on,

21

22

or the

second

four directors and the CEO that went, because

category of benefits, here, is empaneling lew

the

23 fiduciaries, empowering new fiduciaries that were by this

24 Court's own finding, disinterested and independent, all

25 right.

AB
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Mr. Visentin, all right, this isn't just class

plaintiffs here saying this, it's not just Mr. Ilahn,

Mr. Deason saying this. The entire Board of xerdx decided
Iin the fall of 2017 that it would be in Xerox and
Ishareholders best interest to replace Mr. Jacobson with
IMr. Visentin, all right. That only got reversed when
IJacobson went behind the Board's back and started

negotiating a deal with Fuji. These are the facJs.

THE COURT: Wasn't is it in the interest of Xerox

directors to get a broad release from all of their conduct?

MR. RELIFORD: Yes, but I don't understJnd how th~t

undermines what I'm saying. There's always gOind to be an

interest in a litigation to get out.

THE COURT: If there are bad directors and they made

bad decisions, then they could be potentially helb liable in

16

17

18

a derivative action for doing bad things.

release they would be immunized from any

MR. RELIFORD: I believe that's

But if they had a

such SUi,S.

the incredible

19 irony of the First Department. And yes, they may have had

20

21

22

23

an interest in getting their releases, but the question

before the Court is are those releases worth to glt?
. I

So what did the class do? And that's what we're

talking about. And the class got Xerox moving on! moving on

24 from this ordeal.

25 THE COURT: Well, what the class got was a Xerox

AB
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that was controlled by Mr. Deason and Mr. Icahn bjCaUSe they

appointed a majority of the directors, which is what they
Iwere trying to do through the proxy contest that they were

waging.

5 MR. RELIFORD: I think that is --respectfully, Your

6 Honor, I don't think that's true at all.

7 One; Mr. Icahn Mr. Deason don't control ~erox and

8 they don't control its Board. Neither has the po~er to

9 appoint or remove directors moving forward. Neither has

10 majority of the shareholders.

11

12

13

THE COURT: Aren't all

in one capacity or another for

Mr. Deason?

new directors people

either Mr. Icahn ol

who work

14

15

16

17

18

19

20

21

MR. RELIFORD: I don't believe all of them -- I'm

sorry, are you talking about after the 2019 meetihg?

Because certainly after the --like at 2018, Deasoh and Icahn

put four nominees on the Board; right? There werl four
Ipre-existing directors who had no involvement with Deason
Iand Icahn. At most I believe Ms. Krongard was suggested to

but she wasn't an Iclahnthe Xerox Board by Mr. Icahn

employee before that time; all right?

22

23

24

THE COURT: So then the directors were

former employees of Mr. Icahn, Mr. Visentin, or

them; is that correct?

a~l either
Isuggested by

25 MR. RELIFORD: No, that's not true, Your Honor.

AB
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1 the Board was nine members at the end of the settlement, all

2 right, five would be, I guess-- or four would be people

3 really associated --those are the four that were on the

4 Board. Mr. Christodoro is one of them. He was already on
I5 the Board. He resigned noisily in protest of Fuji's

6

7

8

9

10

11

12

13

14

15

transaction and he was put back on.

THE COURT: And then he went back on.

MR. RELIFORD: Ms. Krongard, it was suggested to

the Xerox Board, but is not beholden to Mr. IcahJ or
IMr. Deason at all, you know. And I think, Your Honor, if

you remember her testimony in juxtaposition to tJe .

handwritten letter that she sent to Mr. Keegan cjn

understand her independence from any influences jut there.
II don't think that is a correct assessment of the

make up of the Xerox Board that Deason and Icahn controlled

16 a number of them. As a matter of law, I believe this Court

not control this Board.

17

18

19

20

21

22

23

24

25

and Delaware Courts often recognize that the power in

nominated directors of the Board does not equate ~ith

finding that those directors are beholden to the person who

nominated them to the Board.

So, respectfully, no, Mr. Deason and Mr. Icahn did

They do not control the rompany.

They don't have enough shares to do it. They're not
Iinvolved in the day-to-day management of the company.

Mr. Visentin is doing that. Mr. Visentin was sellcted by

AS
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5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

23
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the old Board through an independent process that Mr. Icahn

and Mr. Deason did not participate in as the person who was

best fit to lead Xerox.

So, with respect to Mr. Ribbe's comPlain, and his

allegations of control, trust me, I'm a Plaintiff[S

attorney. I understand when you stretch, I understand when
Iyou reach. It is a stretch and a reach here to say that

Mr. Deason and Mr. Icahn control Xerox.

And separate and apart from those facts, this was

an independent judgment by class plaintiffs under the advice

of us, class counsel, that these governance claims were

necessary given the facts that we discovered dUrilg the

process.

If I could just put the context of our claims, like

put the Settlement Agreement in the context of oub claims,
Iour Complaint said after we discovered all the facts, after

we went through with the expedited proceedings thlt the
IBoard was trying to fix the proxy contest. The proxy

contest was already afoot. Mr. Icahn was already nominating

20

21

directors to the Board.

Board, particularly Mr.

And the evidence showed that the
IKeegan, Ms. Reese, Mr. Jacobson, the

22 three people who were directly in the cross hairs of

23

24

25

Mr. Icahn's activist campaign, that those

the hardest to make sure there was a deal

shareholders at the time of either before

AB

individuals worked
Ito present the
Ithe proxy contest,
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which would mean that there would be no annual meeting vote.
IFuji would take control of the company; right? There would

be no shareholders franchise, or at the same timl they

discussed with Centerview with David Hess, hey, Jf we win

this transaction will we win the proxy contest? The answer

was yes. Mr. Jacobson pressed his counterparts at Fuji,

nJdgive me those audited statements for Fuji, we them. We

need to move. The pressure was on.

So the proxy contest that was already in place

where Deason and Icahn were trying to put direct1rs on this

Board, you can't separate that out from the natu~e of the

plaintiff's claims.

We were saying you, directors, are dOinj a bad job.

And you, directors, who are independent and disinrerested in

this Fuji deal need to come on and they need to evaluate the

company's strategic alternatives, you know.

As Your Honor found there was no need to sell

Xerox. We talk all the time about how we just haggle Deason
Iand Icahn Complaint. I hear that criticism all the time.

One of the biggest disputes we had of this crown 1ewel
Ilockup, whether or not Xerox could be sold. We saw a

promise. When we deposed Ann Reese and Ann Reese talked

about the conduit spinoff and how Xerox was poised for
Igrowth, the performance that it firstgreat had over the
Ihalf of 2017, couldn't understand why there a dealwe was

AB
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1 being put on the table at all. And the only reason was to

2

3

4

5

6

7

8

9

beat Icahn in the proxy contest.

So we have a global settlement. We have a global

settlement that provides equitable relief that is tied

directly to the wrongdoing that we prosecuted at the
Ipreliminary injunction; all right? The old fiduciaries who
Iwere mostly conflicted stepped down. They made their way

to, or they gave way then, to new fiduciaries who had no

interest in the Fuji transaction. And those new fiduciaries

10 were contractually obligated.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: Whether I approve your settlement or

not, the Xerox Board has been reconstituted. And whether I

approve your settlement or not, the continuing and former

directors of Xerox have releases from this transaltion
Ibecause the new Board on June 13th granted releases

coterminous with releases in their MOU.

MR. RELIFORD: No, I don't .believe so, Your Honor.

If --

THE COURT: There was a stipulation of settlement.

MR. RELIFORD: But if Your Honor rejects our

settlement, it does

THE COURT: If I reject your settlement everything

remains exactly the way it is. The only thing is the

shareholders aren't bound to the releases that

MR. RELIFORD: That's absolutely right, Your Honor.

AB
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1

2

3

4

5

THE COURT: Okay.

MR. RELIFORD: And it's fair. In some ways it's
Iattempting to say hey, when defendants perform before the

the Court has final approval they just assume thJt risk.
IIt's tempting to say that, that issue has been addressed by

6 Courts who say that is not fair to litigants.

7

8

When a defendant performs on the

settlement, the question still stays, was

terms of the

the vaJue of the

9 performance worth the releases being given? And that

10 question isn't there.

11 Now, look, these aren't my clients. I understand

12 why Your Honor may have hesitations about giving ~hem

13 releases. But they did something that warrants those

where there is no global peace.

14

15

16

17

18

19

20

releases, they stepped down. They didn't have to. And that

brings me to what would happen in the absence of a

settlement; right?

Let's put ourselves in the counterfactua~ world

Your Honor's rUllngs would
Ihave gone up on appeal, the proxy contest would have

continued, this litigation would have continued. There

21

22

couldn't have been an annual meeting because

still whether or not they were going to open

the issue was
. I .nom1natlons

23 pursuant to Your Honor's ruling.

24

25

Mr. Deason wanted to put ten directors up for
Inominations. What if they had the wholesale change of this;

AB
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was happening, uncertainty was abound.

1

2

3

4

5

6

7

all right? And while that was happening, while a~l of that

We have Shnlight.
ISunlight is an amazing disinfectant. And the PI hearing was

a healthy dose of sunlight into how broken this Blard was;

all right?

So, we had fiduciaries who had mounting public
Ipressure on them, get a better deal with Fuji. They

8 couldn't. Fuji wouldn't deal.

9 There were potential acquirers waiting in the wings

10 wanting to step forward, but they didn't know who was going

11 to speak for this company because the proxy contest was

12 going on.

13 We had extreme reservations of leaving Mr. Jacobson

14 and Mr. Keegan in charge of those processes. The internal

15 documents at Fuji showed they believed they controlled Xerox

16 through Mr. Jacobson, and separate and apart from whether it

17

18

was Icahn's

Board, that

and Deason's job to push these guys off the

they strong armed them, that our litibation did

19

20

this, after that PI hearing the fact remains that six Xerox

fiduciaries were ready to step down. When the facts were

21 outed they wanted no more.

22 So Your Honor's decision to hold a public hearing

23 is as much responsible for their decision to step down as

24 the pressure of Mr. Icahn's proxy contest, or the pressure

25 of our litigation, and that's the irony of this objection.

AB
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Mr. Ribbe claims there was a breach of fiduciary

duty to to terminate this transaction. Mr. Ribbe claims

28

3 that the new fiduciaries can't be trusted because of Icahn

4 and Deason's interest. Mr. Ribbe has yet to identify

5 anybody who is fit to run this company. And then in the

6 absence of the settlement we would have a company without

7 leadership at a time of great operational difficulties, at a

8 time of great public pressure, at a time when great pressure

9 would be clear everyone would have suffered. Every Xerox

10

11

12

13

14

15

constituent from its employees to its customers to suppliers

to potential acquirers, and most of all its shareholders

whom we represent. And that's why it's important that the

settlement happen, that these Board changes happen, and that

they happen immediately.

So, these changes, these governance changes, they

16 had real value demonstrable value. Xerox trades now above

17

18

where it was trading when they announced this Fuji

transaction, and there's no controlling shareholder. They

19 hit a high of $36 not too long ago in July before trade war

20 pressure put on the stock brought it down. That's

21 significantly higher than the stock value was when

22 Mr. Jacobson, who was going to be out in 2017 gave up his

23 claim for $21 million income separation compensation.

24 That's real value.

25 At the end of the day Xerox is a more marketable

AB
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1

2

company, it is a better run company;

its operational dependence on Fuji.

right? It is

We're gettink

lessening

out of

3 this technology agreement that was making it very hard to

market this company.4

5

6

have been vetted.

move to move Xerox

The company's strategic alternatives
IMr. Visentin is embarking on his bold
Ifrom one commentator's stodgy aocument

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

company into a real tech company.

Xerox invented the mouse; they gave it up. They
Ineeded leadership. They needed this leadership change, and

this was something that the entire Board recognizld, at

least with respect to Mr. Visentin, back in 2017. And

Mr. Jacobson wasn't the right person.

Respectfully, these are all benefits that enure to

the class.

THE COURT: Isn't it it true that May 4, 2018, which
Iwas nine days before the Memorandum of Understanding the

Xerox Board issued a press release stating "the xlrox Board

unanimously authorized the transaction after mont~s long
Idiscussion and deliberations, and based on its good faith
Ijudgment with the transaction, represented the value
Imaximizing alternative for the company's shareholders"?

MR. RELIFORD: Yes.

23

24

25

THE COURT: That was the unanimous view of the

Xerox Board on May 4th. And then on May 13, six lembers
Ithe Xerox Board stepped down and they all got general

AB
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1

2

releases.

MR. RELIFORD: Well, not from us, to be clear.

3 Those releases won't come --

4 THE COURT: Your general releases were conditioned

5 on the settlement being approved.

6

7

MR. RELIFORD: Which was a protection we were

always aware of.

8 And, Your Honor, if I can remind you because this

9 is another thing that Mr. Ribbe misses, we brought

10 disclosure claims as fiduciary claims because we didn't

11 believe that the Board was giving full and fair information

12 to shareholders about this transaction and about what was

13 going on; all right?

14

15

So, respectfully, that statement is hearsay. And

it's true, they approved this transaction. Was this

16 transaction in the best interest of Xerox and the

17 shareholders? We respectfully disagree; all right? That is

18 just not true.

19 THE COURT: You don't deny that that unanimous

20 statement of the Xerox Board of Directors was issued; right?

THE COURT: That includes all the Xerox directors,

21

22

MR. RELIFORD: I do not. Whether it was true, no.

23 not just Mr. Jacobson, who was willing to give up

24 $21 million in severance payments in exchange for a general

25 release.

AB
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MR. RELIFORD: Well, Your Honor, a couple of

31

2 things, if I could.

3 If I understand where Your Honor is going with

4 this, yes we left directors on this Board that we thought

5 weren't doing their best job. The continuing directors did

6 co-sign.

7

8

9

THE COURT: You just

And you allow a bunch of the

Board.

told me that it was broken.

broken people to remlin on the

10

11

12

13

14

MR. RELIFORD: Well, I feel like I'm caught in a

catch-22, Your Honor, because if Mr. Deason and Ml. Icahn
Iwere allowed to appoint all new directors on the Board, then

it would seem like they had more control over xerlx.

S 1 . fl' b d1f' ..ett ements are ~mper ect so ut~ons y e ~n~t~on.

15 Nobody gets complete victory. Would I have liked to see

16

17

18

19

20

21

22

23

24

25

everybody go to --somehow have a process where the best

fiduciaries magically raised their hand and they !et

selected by the shareholders? That would have beln nice,

but that wasn't the situation.

The situation was there was a proxy contest already

to put four directors on the Board, and' then in tle end we

ended up with four new directors on the Board. Tle fact

that they conceded victory or conceded defeat, thlt certain

of these defenses conceded defeat in the proxy coAtest and

replaced themselves with people who would evaluatl the
AB
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1 company on merits that was good for the company. And I'm

2

3

4

5

6

7

8

9

10

11

12

13

14

15

not sure from Mr. Ribbe's objectives and from your questions

what alternative is out there that would be bettel.
IWe came up with what we thought was the best
Isolution at the time and it has been a benefit. The company

it has benefitted, the class has benefited. And lVerything

Mr. Ribbe says now, that's really -- that's a lot of Monday

morning quarterbacking for somebody who wasn't here, who

only has from the factual record that we built, ahd it's

just wrong.

THE COURT: Didn't Mr. Ribbe file a derivative

, 'M ' h' h h d h F" 'h I, , ,act~on ~n ay ~n w ~c e warne t at uJ~ m~g t ~n~t~ate a

breach of contract action and that would create pbtentia1

issues for Xerox?

MR. RELIFORD: Yes, but to be clear, the

16 termination of this transaction was not a part of the

17 settlement. It was not a condition to the settlement; okay?

18 And if you look at the May 4th MOU --

19 THE COURT: The termination of the transaction was

20 part of the settlement.

21

22

MR. RELIFORD: No. And that's just wrong.
ITHE COURT: It wasn't part of your settlement. It

23 was part of the Deason settlement.

24

25

MR. RELIFORD: I apologize, I'm sorry.

MS. JANGHORBANI: I just want to briefly correct the

AB
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record. Your Honor keeps speaking as though the settlement

2 at issue is subsequently dated. It's May 1st was when we

3 entered into the Memorandum of Understanding with the class

4 plaintiffs. So, I think there may be some confusion here as

5 to the timing of when things occurred.

Honor please, if you'll allow me.

Your Honor issued a ruling on April 27th. That

6

7

8

MR. RELIFORD: If I may? I'm sorry so, if Your

9 weekend of April we went to work, everybody went to work on

10

11

12

trying to find a resolution, here. We came up with an MOU.

That was the MOU in our action and a settlement in the

Deason action. Deason, again, was free to settle this case

13 because he had individual claims.

14 Nowhere in that MOU and nowhere in that initial

15 Deason Settlement Agreement does it mention a termination of

16 the Fuji deal; okay?

17

18

19

THE COURT: Wasn't that part of the Deason

settlement?

MR. RELIFORD: No. That's my point, it was not a

20 part of the Deason settlement; okay? It was not a condition

after Fuji refused to negotiate, after delivering bad

21

22

to the Deason settlement. It was what the Board decided

23 audits, the financial results. That's why I'm saying this

24 valuable derivative claim Mr. Kupka keeps talking about, I

25 don't understand it.

AB
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(Counsel conferring.)

MR. TIMLIN: Your Honor, if I could just bring this
Ipoint home, because you have my affidavit, I negotiated the
Isettlement and it's very important that this be clear.
IOur view throughout the process, and definitely the

weekend when we negotiated the settlement,when I legotiated
Iwith the counterparties was we can't believe the current

Board is still sticking with this deal because of the

fraudulent financial statements, and because we asserted the
Ideal was the result of breach of duty. But we are not, as
Ipart of this settlement, telling you what to do with the

deal.

We are negotiating for how the company is going to

operate going forward, because what we wanted was to get new

fiduciaries in to get a better deal, because we believed
. IYour Honor's ruling created the opportunity to elther
Ipressure Fuji, which wasn't happening, they made that very

clear, or allow other bidders to emerge.

The old Board was never going to get other bidders

to emerge, and they weren't going to, we believe, change

paths.

The decision to terminate, I'm telling you with my

affidavit, Your Honor has it, was absolutely not 1 condition

of our settlement and it was not in the Deason seltlement

because I remember being part of those discussionl

AB
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throughout. So I would be shocked if there is an¥

35

2 documentation in the Deason documents which I don't

3 remember, as well. I know it's not in our documents because

4 I said I am not telling you to terminate or not. I think

5 any good fiduciary would take the financials that are

6 materially different and will terminate.

7

8

9

10

11

So, I don't know how anyone can say it's bad faith

to do what I believe any good fiduciary would have done
Iunder the circumstances. it's absolutely itBut clear was
Iof our deal, I don't believe part of deal.not part Deason's

THE COURT: So you're representing it was not part

forgetting it, Your Honor.

12

13

14

15

16

17

of the Deason settlement that there be a termination.

MR. TIMLIN: To my knowledge, which is pelsonal

knowledge from negotiations, that is my representltion.

if there is anything in the Deason documents I'm 1ust

But it is not in our leal and

it's not part of our deal. They did what we said a good

And

18 fiduciary would do. It was not a condition.

19 MR. RELIFORD: If I may, Your Honor, I think what

20 you're talking about, by the time we came back to May 13th,

21

22

23

the MOU, the decision had been made that they were

terminate the deal. And that is referenced in thl
Iit is not a condition of the settlement, it is not

going to

MOU, but

a term of

24

25

the settlement. That is just something that they were going

to.
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It was a term of the separate

36

2 Deason-Xerox settlement.

It was referenced that this was

wasn't a term of the settlement.

3

4

5

Deason.

MR. RELIFORD: I believe it was

It was

the same issue in

happenilg, but it
Inot part of the --

6

7

8

9

10

11

12

13

14

15

THE COURT: Well, you had a global deal. And the

global deal involved your MOU, which Xerox's counsel told me
Iwas indispensable to the agreeing to the Deason deal. And

then there was the Deason deal that included terJination of

the Fuji deal.

MR. RELIFORD: No. That's my point, I apologize.

MS. JANGHORBANI: Your Honor, the Deason settlement

did not include a term that the deal be terminatel.There

is a Whereas recitation in the settlement that indicates the

deal has been terminated.

16 MR. KUPKA: Your Honor, Christopher Kupka. If
17

18

19

20

21

22

23

anybody has a copy of the May 13th Nomination Agreement we

can point to it. It was contemplated by --I'm solry, I

d'd ' "b" f' 11 fl ,l n t mean to lnter]ect, ut It speCl lca y re erences It.

f h D 1 d" dlIt was part 0 t e eason sett ement, con ltlons lscovery

to date and contract and the Deason settlement shbws this

was a condition that Deason and Icahn insisted onl
ISo Your Honor's understanding is completely

24 correct. I could not not stand up to say this, I apologize,

25 Your Honor.
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MS. JANGHORBANI: I can just direct Your'Honor --

THE COURT: I have all the papers.

Is anything else you want to tell me?

MR. RELIFORD: Yes, Your Honor. I'll be brief,

37

5 Your Honor. Just give me one second.

6 (Pause.)

7 MR. RELIFORD: Your Honor, what I think we've gone

8 through to talk about the benefits of litigation and why we

9 continue to believe.that this benefits the company. I can

10 move on to briefly touch on fees, or I can save that until

11 Mr. Kupka gives his presentation and I can respond to

12 anything he has to say, there.

13 THE COURT: It's your time.

14 MR. RELIFORD: My time.

15 Well, respectfully, on fees

16 THE COURT: I'm sorry?

17 MR. RELIFORD: On our fee award, and to be clear,

18 our fee award is what we --it's conditioned on finding we

19 benefitted the class.

20 We put in the work, we submitted our affidavit. We

21 submitted everything. We think $7.5 million is reasonable

22 in light of the $4.2 million lodestar that we had during the

23 preliminary injunction process. It's a multiplier, it's

24 well within the range that this Court has approved before,

25 but most importantly it was something decided after arm's
AB

FILED: NEW YORK COUNTY CLERK 09/13/2019 02:46 PM INDEX NO. 650766/2018

NYSCEF DOC. NO. 1000 RECEIVED NYSCEF: 09/13/2019

37 of 69



38
Proceedings

1 length negotiation at the conclusion of the settlement

2 terms.

3 So I won't defend the fee anymore because really

4 what matters most is that the Court sees the same benefit in

5 this settlement that we see.

6 So if I could reserve some time to respond to

7 Mr. Kupka?

8 THE COURT: Okay.

9 MS. JANGHORBANI: If I could also just clarify some

10 point briefly, Your Honor, because I'm a little c~ncerned

11 that the Court is left with the impression that there's some

12 sort of tie between the releases, and that that wasn't part

13 of this actual global settlement that occurred prior to the

14 termination of the Fuji transaction.

15 The parties entered into an MOU and we came to Your

16 Honor in order to stipulate the dismissal of the Deason

17 settlement, you will recall. Your Honor declined to do so,

18 and the parties had to go back to the negotiating table,

So, Your Honor, I'm a bit concerned, because the

19

20

21

which we did do.

occurred.

In that time a number of things had

22 settlement --I recognize that we continue to take a

23 different view of the facts than our colleagues sitting next

24 to me. It was our position that our directors had not

25 breached the fiduciary duty. What we were faced with was a
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preliminary ruling from Your Honor that it was likely

ICourt would find that they had done so. That wenl up

appeal. Subsequently, on appeal, the Court held that

the

on

the

39

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Business Judgment Rule should apply, and that the directors

had not likely behaved inappropriately.

So when we were at the negotiating table with both

the class plaintiffs and Mr. Deason, we offered up real
. Iconcessions in terms of what they were seek1ng. I~ was our

Iview that the proxy window had been closed; we opened that

up. It was our view that the directors had not il any way

violated their fiduciary duties; several of them leSigned.

So, Your Honor is, I feel like diSregardtng the

real consideration that was put forward by the Xerox
ICorporation and by its shareholders in the context of these

negotiations with the class plaintiffs and with Dlason. And
Iit was the goal of the company, Your Honor, to reach a

global peace with all litigants. It was continUilg to

litigate over these issues while simultaneously hlving to

negotiate with a counterparty that it came to be lhe case

had breached certain of its contractual Obligatiols. The

parties wanted to get into a place of certainty ai to the

ongoing litigation.

Now, as part of that, as part of all these things

were negotiated that included the releases. And, yes, it is

the case that the Xerox defendants have performed many

AB
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1 all of their obligations under this Agreement for the most

2 part.

3 So, you know, it is still not the case that it is

4 somehow now a tit for tat with the fees and the releases,

5 which is what I fear Your Honor is implying. It was a

6 globally negotiated settlement that involved recognition of

7 these that individuals opened up the the proxy window for

8 all. And the shareholders showed up and they voted, Your

9 Honor, and that was, you know, that is now what has

10 occurred.

11 The fact that this approval hearing is happening so

12 far after the fact of these events should not prejudice the

13 parties' hard fought negotiations. We would have continued

14 our appeal, Your Honor, had it not been for the case that we

15 had reached a settlement that we felt was in the best

16 interest of the company and its shareholders.

17 If I could just have one moment?

18 (Pause.)

19 MS. JANGHORBANI: Right. And I, again, I will just

20 give Your Honor the index number of the document that is the

21 actual Settlement Agreement with Mr. Deason, 650675. And

22 again, it is a Whereas clause to that Agreement that the

23 Board has already terminated the Fuji Agreement at that

24 point.

25 THE COURT: All right.
AB
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1 MR. KUPKA: Your Honor, again Christopher Kupka for

2 Ribbe, the plaintiff objector.

3 By now the Court is well familiar with our

4 positions. I just would like to recap before I go. We

5 don't believe the the proposed settlement achieved anything

6 that wasn't already achieved in Deason 1. It was just a

7 verification of we don't believe that anything was achieved

8 in the MOU that wasn't already achieved in the Deason 1

9 settlement that had been put forward.

10 The way the Fuji transaction was terminated

11 pursuant to that Agreement between Deason, Icahn and the

12 company provoked the Fuji contract action.

13 As Your Honor recognized, we complained in May 2018

14 before the new directors on the Board entered into the

15 stipulation of settlement on June 18th, the following month.

16 Icahn- Deason's people had an opportunity to back out if

17 they were acting in fiduciary interest, and they didn't.

18 They let that contract claim sit and, of course, Fuji filed

19 in Southern District of New York the same day.

20 Ribbe maintained since day one that the underlying

21 breach was always a breach of fiduciary duty, the approval

22 of the Fuji transaction. We put in papers before Your Honor

23 that we were willing to file an amicus brief to t~e Court of

24 Appeals. We weren't a party to the appeal, but we were

25 willing to weigh in and say why these valuable derivative
AB
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1 claims needed to be maintained. Class action plaintiffs

2 elected not to seek leave to appeal from the Court of

3 Appeals, and that's now the law of the case.

4 That said, we agreed that the termination was also

5 a rash decision, and that triggered a Board of over a

6 billion dollars of liability and Xerox's current market

7 capital it $6.6 billion as of close last night. This is a

8 huge liability. It could deal a mammoth blow to Xerox and

9 its stockholders. The releases would eliminate the only

10 recourse that the company has.

11 And the claim that we could have opted out of the

12 release to preserve a derivative cause of action ignores the

13 terms of the proposed settlement itself and governing Court

14 of Appeals case law, and I'll get into that in turn.

15 But if we go back to the start of the settlement,

16 we look at why things are the way they are. All these

17 problems were created when, after you issued your

18 well-reasoned April 27th decision. Icahn and Deason saw an

19 opening, they can take control of the Board.

20 So there was this initial approval, initial

21 settlement that was entered into on May 1st, and they went

22 before Your Honor and Your Honor signed the stipulation in

23 what the parties referred to as Deason 3 that concerned the

24

25

advanced nomination bylaw. And at the May 1st hearing you

said, sure I'll sign this one, but I'm reserving judgment on
AB
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1 the stipulation, Deason 1 because the release cou~d
I2 potentially impact all parties and is something that might

So you put that off for another day.

3

4

5

6

7

8

require notice for someone; CPLR Article 9.

Ana the
Iparties came back on May 3rd and they hadn't comp~ied with

the notice provisions of CPLR, that CPLR requirel. So they

allowed the settlement to expire on its own terms on

May 4th, but at that point Your Honor had already signed the

9 stipulation in Deason 3 and the proxy contest was live. So

10 the stockholders would have voted on Icahn and Deason. That
I11 was entirely a possibility after the initial sett~ement fell

12 apart that was live.

13 Everybody chose to go back to the drawing board on

14 May 13th and enter into the successor settlement,

15

16

notwithstanding the live nature of that proxy contest.

Now class plaintiffs protest they integrll to the

17 settlement negotiations and approval --

18 THE COURT: Why don't you slow down a little bit for

19 the benefit of the Court Reporter; all right?

20

21 to cover.

22

MR. KUPKA: Sorry, Your Honor. There's just so much

THE COURT: We have all morning.

23 MR. KUPKA: Okay. So they say that they were
I24 necessary, they were a necessary party. And the few
I25 documents that we reviewed in the Fuji contract litigation,
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indicate that the Board was concerned with Deason and

And if you look at the minutes and the eJmail

3

4
5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

correspondence that we filed as an exhibit, they indicate

Deason, they indicate Icahn; this was a foremost concern.

All of the documents from the underlying Deason ] and In Re

Xerox class action indicate that Icahn was a condern for the

company for the preceding two years since he firJt took his

position in 2016. So they were first and foremosJ concerned

with them.

There's no mention of the class plaintif.fs in those

documents that were filed in the Fuji contract acrion. We

haven't gotten discovery in our case yet. We're confident

that it's likely to show the same thing.

To the extent that the class plaintiffs say that

they were integral, and everybody agrees with thil, Xerox

defendants wouldn't have entered into a release ahd

agreement without them, that's true. I am referrlng to the

Xerox case, why they would want to settle with jult a

15 percent shareholder group and not get a global resolution

as to the other 85 percent makes perfect sense from a Xerox
Iperspective, but none of the terms of the Settlement

22 Agreement indicate the class plaintiffs' leverage that

23 85 percent position in order to extract any concessions you

24 would expect.

25 Instead, the cancellation of the Fuji transaction

AB
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1 benefited Icahn in that long term shareholders, long term

2 shareholders would have waited for the final outcome of the

3

4

5

litigation instead of pushing the sell position. Long term

shareholders would have waited to vote on the underlying

Fuji transaction. Everybody here today seems to forget that

6 one of the underlying conditions was approval by Xerox

7 shareholders, and if that approval wasn't given Xerox

8 wouldn't even have to pay the $183 million liquidated

9 damages provision. Everybody would have been scot free and

10

11

12

clear, and the company would have gone on. And, more

generally long term shareholders would have waited years for

the crown jewels agreement. The technology master services

13 agreements would have been up in a number of years so people

14 who were worried about Xerox long term could have waited

15 this out, but instead, Icahn and Deason, who gave an

16 interview shortly after all of this occurred saying that we

17 were primed to sell immediately, and I, who in private

18 meetings, and I have to use a euphemism here, called Xerox a

19 piece of excrement and said the company was a piece of

20 excrement and wanted out, and termination of the transaction

21 as soon as possible benefitted that short term position

22 because it opened them up to a sale where they weren't bound

23 by this pending transaction which was the subject of ongoing

24 litigation.

25 Now class plaintiffs maintain that their goal of
AB
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litigation was to stop the flawed proposed transaction, but

there's a big difference between pursuing a tempdrary and

permanent injunction, which all the parties did Jt first,

and then acquiescing to the termination.

And with this termination they created a situation

that is so much worse for Xerox. Whatever your 1iew of the

merits of the Fuji transaction, and in our Complaint, Ribbe

agrees it wasn't a great deal, the fact remains,

stockholders could have voted it down. And as this Court

acknowledged at a hearing the week after its injJnction

decision, the Court did not prohibit Xerox from eLplOring

other transactions with Fuji.

Class action plaintiffs would have pusher for a

transaction with Fuji, increasing consideration in the

special dividends. It would have given a real cohtrol
Ipremium stock options, but got a meaningful 20 percent

premium. This they opted not to do, notwithstandkng the

cooperation clause in the underlying transaction locument

which required them to seek Fuji's written approvll before

entering into private litigation settlements with any

shareholders. They didn't do that, either. And now Xerox

has to show in the Southern District of New York, that one

of the following is a material term: That financial

statements that were produced without a signature of an

auditor were material because they didn't have that

AB

FILED: NEW YORK COUNTY CLERK 09/13/2019 02:46 PM INDEX NO. 650766/2018

NYSCEF DOC. NO. 1000 RECEIVED NYSCEF: 09/13/2019

46 of 69



47
Proceedings

1 auditor's signature, even though all those figures were the

2 same; a six percent difference in earnings before interest,

3 tax, depreciation and amortization at Fuji Xerox was

4 material and the largest term you put in our objection a

5 14 percent difference in net income at the Xerox Fuji joint

6 venture and that amounted to $8.1 billion in the context of

7 unaffected market capitalization for Xerox as of

8 January 10th, 2018.

9 So Xerox now has to prove that this term is equal

10 to roughly --a roughly miniscule percentage of the market

11 capitalization was a material term.

12 Now, Ribbe hopes-- Xerox hopes Ribbe doesn't want

13 to see his stake diminish, but up to one-sixth of its value

14 would be diminished for all shareholders. But this is

15 titanic unauthorized error which bears repeating, wasn't

16 necessary because the entire transaction could have been

17 voted down. And given that Fuji has already defeated, Fuji,

18 the motion to dismiss in the Southern District of New York

19 now is not the time to be unduly sanguine about tie

20 company's chance on the merits of that litigation.

21 Now class plaintiffs also point to the change in

22 control as another benefit, but we don't agree that

23 transferring control to activists without a legitimate vote

24 was a good get. As I pointed out, there could have been a

25 legitimate vote between Icahn directors and legacy
AS
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directors. Class plaintiffs could have stepped in and used

this 85 percent weight to obtain objective, indeJendent

directors, not the five people who worked for IcJhn and

Deason as we highlighted in our Complaint, not sJareholder

Krongard who has been a director of multiple IcaJn boards
Iand whose husband now works for Carl Icahn. The, could have

put forward people other than the legacy directors that

class plaintiffs say breached their fiduciary duJies. But

none of that happened.

Instead, class plaintiffs acquiesced to the

appointment of five Icahn and Deason directors and the four

.. 1 d' h 1 l' t' ff I. .remalnlng egacy lrectors w 0 c ass p aln l s malntaln

breached their fiduciary duty and were bad direcJors.

Visentin, who we've heard he would up the businejs paragon

of executive achievement was approved by those IJgaCy

directors who they say were bad directors.

Now I'm not here to smear the reputation of any

individual director, but the fact of the matter Js Xerox

stockholders didn't have any objective independeJt option

put forward. There were the bad legacy directorj and the

Icahn directors. And the company, as a conditiod of the

Deason settlement was required to support that sllate.

23 So they talk about an open nomination period. It

24 was very short. And my client only has some 460 odd shares

25 and he doesn't have the $1.5 million that it cost to run a

AS
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1 proxy slate at a Fortune 500 company. Other stockholders

2 who have written in didn't have the substantial money it

3 takes to do this. So they were caught between a rock and

4 hard place where their only option was a Board of Directors

5 they never had a say in through a proxy contest.

6 Two of the legacy directors stepped down such that

7 Icahn and Deason now control six out of seven seats on the

8 Board. This isn't what objective class plaintiff counsel

9 with the interest of 85 percent stockholders would have

10 negotiated.

11 And the injunction did negotiate leverage against

12 Fuji as I pointed out earlier, but any actual benefit to

13 Xerox stockholders was -- any benefit that was secured

14 through that injunction was extinguished with.the First

15 Department decision.

16 As the Court noted in a Court notice that was filed

17 thereafter, to the extent the purported class members were

18 benefitted by the Order of the trial Court enjoining a

19 transaction that the trial Court said is counter-product of

20 the breach of fiduciary duty, that benefit has been

21 eradicated until and unless further judicial proceedings

22 alter that outcome. Class plaintiffs didn't seek leave to

23 the Court of Appeals to disturb that finding and it's now

24 the law of the case.

25 Ribbe isn't alone. The other stockholders have
AB
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1 also noted the likely benefits in one of the objections that

2 was filed. Stockholder Roger Inglese noted that the

3 benefits are largely intangible and asserted to negotiate a

4 settlement for the sole benefit of the counsel at the

5 expense of the class is inappropriate.

6 In her exclusion request stockholder Nancy Shepard,

7 and she's an attorney with a sophisticated view on this,

8 says that the $7.5 million fee request is grossly offensive

9 and the benefits do not remedy the financial detriment to

10 shareholders and appear to leave the proposed transaction

11 with Fuji in limbo and the subject of continuing litigation.

12 Now in exchange for this complete lack of benefits,

13 class plaintiffs agree to release of claims asserted in any

14 forum that arise out of or based upon the allegations,

15 transactions, facts, matters or occurrences representing or

16 omissions set forth in the Amended Complaint, and this

17 clearly encompasses our action.

18 Now the company's response to stockholder Abby

19 Katz's objection is telling. She's a stockholder who

20 asserts certain derivative claims in connection with a

21 Medicaid action implicating Xerox in Texas from 2014, and

22 her attorney wrote in and noted the release contained in the

23 stipulation is very broad.

24 So, they preliminarily objected. In the next two

25 weeks, Xerox got back to them and provided them written
AB
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assurances that that release wouldn't extend to those

claims.

51

3 Now, we've been on trial since May 24th. We

4 e-mailed our Complaint May 25, 2018, to everybod~. Xerox

5 has known about us for a long time. Nobody ever reached out

6

7

to extend a carveout or discussion of

forward while this global release was

letting our claims

allowed, aJd the

go

8

9

10

11

12

13

14

15

16

17

18

19

reason is clear, the defendants' are counting on the release

to get rid of Ribbe's claims. This is why they ~ave class

plaintiffs' mistaken argument concerning purportjd opt-out

rights. Class plaintiffs claim they consulted wJth counsel

for Xerox, and the Xerox defendants will not condend that

the Court lacks the ability to grant an opt-out dlo

shareholders who follow the standard procedure here. That

doesn't mean that Xerox agrees that you can preserve a

derivative claim or claim to pursue equitable relief through

those opt-outs, and class plaintiffs cite the Cou~t of

Appeals in Colt for the the proposition that the bourt can

fashion an appropriate remedy. And they cite Colt for the

20 proposition that the Court can fashion an appropr~ate remedy

21 authorizing opt-outs from the class action.

22

23

Now, all Colt did was incorporate the Supreme Court

of the United States' opinion in the Shutz case. And in

24

25

Shutz, the Supreme Court

and a stockholder wanted

was confronted with a damages class
Ito opt-out of that damages class to
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1 pursue his own individual claim. And the Supreme Court said

2 there is a fourteenth amendment due process right. This

3 concerns property, a claim for damages property, sacrosanct

4 sense of the words. And we can't have a damages class here

5 without opt-out the rights for people to pursue their own

6 damages claims.

7 Colt was confronted with the same situation except

8 that it was an equitable class, but the equitable relief

9 sought in Colt would have foreclosed a claim for opt-out

10 damages. So the Court in Colt said we're going to allow

11 we're going to recognize equitable claims can go forward,

12 but we're not going to allow them to curtail related claims

13 for individual damages. And the Colt Court noted that

14 mandatory equitable classes would remain, otherwise,

15 limitless collateral challenges would threaten to unravel

16 carefully arrived at compromises and inject a note of

17 uncertainty in those classes for equitable relief and upset

18 expectations on both sides. The final judgment ordering

19 specific conduct could never truly be final.

20 And this makes sense. Here, if the opt-out right

21 actually preserved an equitable claim, then the settlement

22 they negotiated wouldn't have meant anything to Xerox

23 because Ribbe could just go forward, and he opted out and

24 maintained his derivative claim. And then if Ribbe settled

25 his, another stockholder would have opted out and Xerox
AB
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1 would have successor shareholders suit after shareholder

2 suit.

3 Now, as counsel for both class plaintiffs and Xerox

4 acknowledge, this was designed to achieve global peace an

5 foreclose these types of equitable claims. Equitable relief

6 has to be final, and nothing in Colt or any of the other

7 decisions that are relied upon by class plaintiffs suggests

8 that you can preserve an equitable claim through an opt-out.

9 Those are only limited to individuals damages cases.

10 Now, to the extent that the Fuji transaction

11 presents a damages case, that claim belongs to Xerox, not to

12 shareholders generally. And we point to UDel. Udel adopts

13 Delaware's two-league test which looks to whether the harm

14 was suffered by the company or some subset of the

15 shareholders. And here Fuji will be collecting from the

16 company.

17 Now, it says all the release says all claims that

18 class plaintiffs asserted or any plaintiff could have

19 asserted. Any plaintiff could have asserted a derivative

20 claim based on these facts. It's contemplated by the

21 release. And paragraph 30 of that Agreement says the

22 parties intended it to be a release of all settled

23 plaintiffs' claims as against the Xerox defendants.

24 So, there is no real dispute that a derivative

25 claim can't survive. If this release is approved, that
AB
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1

2

3

4

5

6

derivative claim is extinguished forever and Fuj~ is

indisputably on the hook for that billion dOllarj in

contract liability without any opportunity to selk

contribution from the culpable directors who appr.oved the

cancellation of the Fuji transaction.

Your Honor has recognized that. Your Honor has the

7 power to stop this here, today.

8 We note that stockholder Harry Ruth filed an

9 objection where he asserted the direct defendant should be

10

11

12

on the hook for any compensation. And he

defendant should be personally liable for

agree.

says the direct

their alctions. We

13

14

15

16

17

18

19

20

21

22

23

24

25

Now, beyond the objectors, there are --there's 34

are other opt-outs, and because there's no monetalry

compensation that's part of this we have to presume that

these opt-outs relied on class plaintiffs' langUa~e in the

notice that opt-outs wouldn't be bound by the terLs of this

release and would be prepared and be able to go frrward on

these damages claim, but we simply don't think the law says

that. If you look at Auerbach the Court of APpeals is clear

that these releases are got against all stockholdrrs, and

this is a derivative claim. Xerox is a party to the

transaction, it's going to be locked in.

Now, stockholder Joan York, in her specific opt-out

points to plaintiffs' position that she would not be bound
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8

9

10

11

12

13

14

by the release. Stockholders Beth and Leonard F~nkelstein

point to class plaintiffs' position that opting dut would

mean the release didn't apply to them. These arJ Xerox
Istockholders who were concerned with the terms ofl this

release and didn't want to be bound by its terms.

Now, neither Mr. Ruth, Ms. Bianco, the

Finkelsteins, Mr. Ribbe or the other 162,000 stockholders

should face having one-sixth of their investment in Xerox

wiped out by dint of the Fuji transaction and shouldn't have

their ability to determine their Board of Directdrs removed

from them without a meaningful vote through apprdva1 of this

transaction -- I'm sorry, the settlement today.

And we submit that it's not fair, it's not just,

it's not adequate, it's not in the best interest of Xerox or

15

16

Xerox stockholders, and for these reasons

respectfully, the Court shouldn't approve

we submit,

the seJtlement

17 today.

18 THE COURT: Anything else?

19 MS. JANGHORBANI: If I could just briefl~, Your

20 Honor?

21 Counsel is litigating the merits of Mr. Ribbe's

22 case and that is why this issue is premature. The issue

23 before Your Honor today is simply the fairness of the

24

25

settlement, whether what was received by class

fairly balanced with what is given up by class

AB

plaintiffs is

Pllintiffs.
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1 And I want to zoom back, because Your Honor asked

2 me a question earlier that I stumbled over, where I said

3 that I wasn't sure where the daylight was between your

4 question and mine. You asked whether the directors, I

5 believe, would have given -- would have settled with Deason

6 separate and apart from the class plaintiffs and I stumbled

7 over that because that's a counterfactual world, Your Honor.

8 We don't know what the directors would have done

9 had the parties not all come to the table together and

10 reached a single settlement.

11 THE COURT: I thought you just told me 20 minutes

12 ago that Xerox and its directors wouldn't have settled with

13 Deason without the class.

14 MS. JANGHORBANI: That's where I stumbled over your

15 daylight question, Your Honor, because the truth is we were

16 attempting to reach a global settlement. We were never in

17 the universe where we had one potential settlement and not

18

19

another. We were negotiating collectively.

So that was the position that the parties were in,

20 you know, over a year ago when this was actually occurring.

21 And so, I think, Your Honor, we're now trying to chop up the

22 baby after the fact in a way that really is; one, unfaithful

23 to the historical record, which is the parties were

24

25

negotiating for global peace. There wasn't a question of

sort of seriatim settlements or -- it wasn't the case that
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1 we settled with one party and not with the other. That's

2 simply the not the historical record as it exists.

3 In terms of approval of the settlement today, the

4 only question before Your Honor, I think, is whether the

5 settlement was fair to the class plaintiffs, whether what

6 they received as a result of the this global settlement and

7 what they gave up was fair.

8 Now all of the questions that have been put forward

9 by Mr. Ribbe's counsel are very directly tied to his

10 individual claims, and he acts as though we've thrown the

11 baby out with the bath water.

12 Number one; the cases he's citing on the opt-out

those are not opt-out classes. The settlement here is an

acting as though that's not the case. Xerox is taking no

13

14

15

opt-out class. Parties have the right to opt-out. So he's

16 position on the propriety of any of the parties that have

17 attempted to opt-out.

18 Two; he's litigating the merits of this case while

19 the independent committee of the Board of Directors of Xerox

20 is considering his demands.

21 THE COURT: We've been considering his demans since

22 June, I believe.

23

24

25

MS. JANGHORBANI: Exactly. And I believe it's been

represented to the Court in that case, and I'm nct counsel

in that case, but I believe that the report will be made
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available in October.

So, you know, he's putting the cart before the

horse, Your Honor. The question today is not whJther their

survives some claim as to some particular aspect of this set

of complaints that he's alleged. The question before the

the Court today is whether the settlement was faJr, whether

globally the class plaintiffs achieved victory fJr the class

and whether the terms are fair. And I would sUbJit, Your

Honor, in terms of attempting to ascertain what dart of the

global settlement was the class plaintiffs, it mJy be the

0." 'h.", .0 ."'""'." 0"0""'.""0 '0 "'"1"'
::::::::::gf:::to:h:o:::::::~d::tC::s:e::sx::o:CX:~I: think

you have to look at all of the terms, Your Honor, otherwise

it does a real injustice to the history which was this was a

settlement negotiated globally as between all of the parties

to the litigation before Your Honor.

MR. KUPKA: Your Honor, just two brief points in

response.

20

21

Auerbach and Parkoff are Court

that say that the Court has to consider

of APpealr decisions

all stockholders

22 when approval and it contemplates stockholders who might

23

24

25

intervene or try to appear in the initial stockhoQder

action. So with respect to Ms. Janghorbani's pOiht that the

f 'd h ,ICourt or some reason shouldn't conSl er t e merlts, that's
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1 just not right as a matter of New York law.

2 Now we're happy to agree with the Court to,

3 pursuant to CPLR Article 9's authority to a carve-out for

4 Mr. Ribbe and all the carve-outs and objections to

5 something, maybe he's think the individual defenses are not

6 going to do that because they are on the hook for a billion

7 dollars liability and the settlement is worthless to them,

8 so I'm pretty sure they have Deason. But if Your Honor is

9 willing to say that our derivative claim survives and all

10 these opt-outs

11 THE COURT: I think it's undisputed that if the

12 settlement is approved then the releases operate to

13 foreclose any action against the release of the parties.

14 MR. KUPKA: I agree, Your Honor, but other parties

15 here today are suggesting that opt-outs can somehow survive

16 that release, and I don't believe that's correct with

17 respect to these claims.

18 THE COURT: Anything further?

19 MR. RELIFORD: Yes, Your Honor. If I could address

20 a few of Mr. Kupka's points.

21

22

23

First; that we have ratified terms that were

negotiated by Icahn-Deason, not true. Our Complaint was

filed. Our preliminary injunction application was aimed so

24 that the directors that we thought were doing a bad job

25 would be replaced by Icahn and Deason nomination from the
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1 beginning. We wanted them in to evaluate the actual

2 strategic development. We made no secret about that. That

3 was always what we sought and that's what we attempted to

4 prove at the preliminary injunction hearing.

5 So the idea that we just came in and all of a

6 sudden at the time of settlement said, oh great, wait you're

7 running a proxy contest, we didn't realize that, that's just

8 not true. That's what our case was about. And so we agreed

9 and we do think those changes -- again, the idea that

10 Mr. Deason and Mr. Icahn now control the Fuji Board, that's

11 just not true.

12 Mr. Keegan talked about how shareholders could have

13 voted. Wait, you don't settle, hey, shareholders can have a

14

15

vote and we decide, you know. They weren't voting anytime in

2018. The appeal was going to go forward, the litigation

16 was going to go forward, the proxy contest was going to go

17

18

forward. No vote was going to be able to happen until the

appeal was decided. So -- and in that time, what's going to

19 happen to Xerox? Who is running Xerox? Jacobson is going

20

21

22

23

24

to run Xerox with this cloud hanging over his head and be

able to do good for the company?

Mr. Kupka asked this Court to believe that there's

a fantasy world out there where Xerox can operate without

effective leadership, and it doesn't exist. That wouldn't

25 have been good for shareholders. The hypothetical
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alternative world he's offering this Court is

shareholders suffer. And we considered these

61

one where
Ifacts when we

3 agreed to the settlement, when our client agreed to the

4

5

settlement. So I just want to make that clear.

why it's so important to us that the nomination

And that's
Ip'rocess be

6 open as to all shareholders. So that Mr. Deason and

7

8

9

10

11

12

13

14

Mr. Icahn understood that their directors were going to have

to stand for a prompt election, possibly contestjd.

I understand that Mr. Ribbe doesn't havj a lot of
IXerox shares. I have resisted bringing that up myself, but

thank you, Mr. Kupka for doing that. He represeJts a
Ipercentage of a percentage of the full, here and he's not

the only long shareholder. Our clients are long

shareholders, as well. The Illinois owes over 14,000 shares

15

16

of held through

So the

the entire duration of this proce(s.

idea that the termination of the transaction

17 was something that benefitted Carl Icahn and only Carl Icahn

18

19

who is a shareholder

Mr. Kupka's clients,

just like my clients, just l~ke
. k wi. .1t rna es no sense. e move to enJ01n

20 the deal because we said it should go to a vote. Mr. Kupk

21

22

moved to enjoin the deal because it said it

vote; all right? Everyone agreed that this

shouUi go to a

deal las just

23 bad and didn't need to be put up to a shareholder vote at

24 great cost and expense to Xerox.

25 And to be clear, when I talked about the advice
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that the Board sought and, respectfully, I understand we

have a disagreement about how well your clients Jehaved
Ihere. Mr. Keegan, Mr. Reese --I'm sorry, Mr. Keegan, Reese

discussed how in the modern history of vote on tJansactions

one and only one case that exists where a board

recommendation, a transaction, and shareholders lote it

down. That was information that they sought from their

financial adviser because they all questioned whjther or not

shareholders would approve a deal that looked thJs bad on

its face.

Fuji didn't even want to do it at first. When

Jacobson forwarded this idea Fuji was, are your shareholders

going to buy that? They pulled out. That initiJI

Centerview presentation was prepared to convince ~Uji to

talk about this Hail Mary pass that Jacobson was lrYing to

get across to win this deal.

So respectfully, I don't understand what he's

saying. I don't understand how he's saying that

shareholders should have voided a deal that his ciient tried

to enjoin at the risk of it going to a shareholdel vote at

great expense to the company makes no sense to mel

THE COURT: I assume you made all these arguments to

the Appellate Division.

24 MR. RELIFORD: I'm sorry, Your Honor?

25 THE COURT: I assume you made all these arguments to
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the Appellate Division.

MR. RELIFORD: Before -- in some respects, yes.

63

3 Not these arguments, in particular.

4 And the Appellate Division argument was very short,

5 and it was clearly focused on certain things that the

6 Appellate Court wanted to discuss.

7 But if I could get back to why the idea that

8 Mr. Kupka raised that shareholders voted again, we had this

9 open nomination process and no one stepped forward. Xerox

10 is majority held by institutional shareholders who, unlike

11 Mr. Keegan have the means, have the resources to run proxy

12 contests. You know, nobody stepped up. Nobody nominated

13 anybody else. Nobody needed to, there was already an

14 activist involved. There were already independent people

15 who were going to corne on this Board.

16 With respect to Mr. Visentin, in 2018 Mr. Visentin

17 received 97.45 percent approval by Xerox shareholders. One

18 year after his performance and the job, that went up to

19 99.43 percent of the people who voted for his election.

20 Respectfully, shareholders have spoken.

21 Mr. Kupka represents a client who is literally the

22 only client who holds a fraction of a percentage of shares

23 who thinks this deal shouldn't go forward or that this

24 settlement shouldn't go forward. So, I respectfully

25 disagree when talk about how we didn't leverage our

AB
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9

10

85 percent to get anything. That's not true. Tne deal

itself was leveraged because of our 85 percent iJvolvement.

The open nomination, the prompt meeting, the proJpt way to

evaluate strategies, that's all there. Our claiJs had a lot

of value, particularly on April 28th, you know, jnd we
Ileveraged that to get a settlement we thought would benefit

everybody.

Also, and our settlement, our Agreement was able to

leverage Jacobson giving up his $21 million in compensation;

all right?

11

12

THE COURT: Let me ask you

entitled to a $21 million severance

this. Mr. Jacobson

package and Je gave

was

that

13

14

15

16

17

18

up in exchange for a release from Mr. Deason and from -- and

a conditional release from the class from any liabilities

that might be imposed upon him by reason of the Jonduct of

of, you just described to me this morning as aWfJl. So

wouldn't it be fair to conclude that Mr. JaCObsoj felt that

was a pretty good deal?

19

20

MR. RELIFORD: Every time a deal

everybody has to be happy with it or else

is reached

nobody lignS' Your

21 Honor.

22 But to be clear, the conduct I described earlier is

23 covered by the release. He did give up his claim for

24

25

$21 million. Those are

company right now. Mr.

actual hard dollar savings to the
IKupka's complaint about theoretical
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1 saving or theoretical recoveries depends on Fuji recovering

2 a billion dollars in the federal action, and him, his offer

3 being able to prove a non-exculpated brief by the entire

4 Board when you view the savings versus the theoretical value

5 of the claims Mr. Kupka is trying to preserve, I don't think

6 there's a conflict as to whether or not it benefits the

7 class.

S THE COURT: You would agree Mr. Jacobson didn't

9 think it was so speculative that it wasn't worth giving up

10 $21 million to get a release.

11 MR. RELIFORD: Respectfully, Your Honor, I don't.

12 THE COURT: You agree that Mr. Jacobson didn't think

13 that it was so fanciful that Fuji would recover on its

14 breach of contract case so that he thought it was

15 appropriate to give up $21 million in exchange for this

16 release.

that Fuji is going to be able to win that case for the very

reasons we didn't think this transaction should be going

forward in the first place.

I don't think anyone on our side is really concerned

I --respectfully, I17

18

19

20

21

22

don't.

MR. RELIFORD: No, Your Honor.

I don't know what was in Mr. Jacobson's head. I

23 assume he agreed to a settlement on my claims because he was

24 worried about liabilities on my claim. I don't know how he

25 interpreted the deal with Fuji. And, mind you, the Fuji
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1 suit didn't even exist when we settled our action, so I

2 don't get that.

3 And the fallacy underlying all of this is that

4 somehow, if Fuji wins a billion dollars, especially since

5 there's a termination fee provided for in the Agreement, if

6 Fuji wins a billion dollars and he wins --and Ribbe wins a

7 trial that says that Jacobson and rest of the directors

8 breached they're non-exculpated fiduciary duty, that someone

9 has a billion dollars to then give to make up for that loss,

10 it's fanciful.

11 THE COURT: Xerox has a billion dollars to pay for

12 that.

13 MR. RELIFORD: Say that again?

14 THE COURT: Xerox has a billion dollars.

15 MR. RELIFORD: Yes, but whether or not they can get

16 that from Jacobson-- you can't get blood from a turnip.

17 THE COURT: Well, there's director's and officer's

18 insurance, and there's individual assets of individual

19 directors.

20 MR. RELIFORD: So, I think the point is just --it's

21 a speculative benefit that he is trying to get, when the

22 class has real benefits from the settlement. And that's

23 really the question before the Court. Are those benefits

24 worth this release?

25 We submit that they are. The opt-out issue is a
AB
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red herring at this point; right? He chose not to opt-out.

It's time for his objection to stand on the meriJs.

The idea that they came to us looking fdr some sort

of deal, we have asked, I've invited conversatioJs and they

haven't come.

So when you look at the unfocused nature of the

first derivative Complaint and the second derivaJive

Complaint, the fact that they don't know, or RibJe --the

fact that they're not offering any fiduciary to jake the

place of the continuing directors that they thou~ht breached

their fiduciaries or the new directors they thought were

beholden, the fact that they didn't take the oppJrtunity to

appoint new directors, all of those things should cause the

Court to question what are they trying accomPlisJ in this

Ribbe action, and whether or not this one ObjectJr should

hold up this settlement that has benefitted Xerox and its

shareholders.

18

19

So, again -- and just to

settlement isn't going to prevent

be clear, denying

the recovery frLm

this

Fuji.

20 And to be perfectly frank, I don't understand how anyone who

21 sat through the evidence that we saw, who understood how

22 negotiated this was, who understood the extent of the

23 accounting fraud at Fuji-Xerox and understood the impact of

24

25
those financial results,

had to recognize, I just

the $30 million charge that Xerox
Idon't -- I don't put much stock in
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that Fuji action, but again, it's speculative. We don't

know how it's going to turn out.

So the question is, was there performance? Was

there stepping them down, letting this go on, op,ning up the

nomination process, allowing shareholders to vote actually

promptly in 2018 after Your Honor's rulings, is Jll of that,
Iis all of that worth the releases that they expected to get

if the Court approves the settlement? And I thiJk

unequivocally, the answer is yes. And respectfuJ1Y, I don't

think Mr. Ribbe has given the Court any reason td find

otherwise.

And the policy decisions that that would encourage,

I think, it would be very detrimental to lityioguanc1aSn'not
particularly in our specialized space, that

perform and expect if your performance is good be1cause of

unforeseen facts that have come up or other facts that come

up later on down the road, it will set a dangerous precedent

for the context of expedited merger litigation thlt

Mr. Ribbe's counsel does a lot of, and settles a lot of, you

know, later subject to Court approval.

21

22 approved.

So, again, you know, the settlement should be

It's valuable, it's benefitted the c1alses. The

23 class should be certified for settlement purposes and the

24 fee should be awarded.

25 And I'll just say one thing. Either Mr. Inglese or
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1 Mr. Ruth, both sides said we should get a fee, but both have

2 said that this work, that they see the value that has

3 benefitted, the benefits that we achieved here. So I just

4 want to make that clear, as well.

5 THE COURT: Thank you.

6 Last words, quickly.

C E R T I F I CAT E

THE COURT: Thank you all. I'll reserve decision.

.-~
ANGELA BONELLO

SENIOR COURT REPORTER

SUPREME COURT-NEW YORK COUNT

AB

MR. KUPKA: Sure. I'm not embarrassed to represent

a small stockholder, but he pointed out there are majority

institutional ownership. It's not surprising that the

retirement funds don't want to go up against Mr. Icahn, but

I wish Mr. Reliford had confidence that the retirement funds

would know to vote no on a bad transaction when it's fully

informed.

It is hereby certified that the foregoing is a true and accurate

transcript of the procee ings.
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