
     1

SOUTHERN DISTRICT REPORTERS, P.C.

(212) 805-0300

J2MLFUJC                

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

------------------------------x 

 

FUJIFILM HOLDINGS CORP., 

 

               Plaintiff,     

 

           v.                           18 CV 05458 (JGK) 

 

XEROX CORP., 

                                        Conference 

               Defendant.            

 

------------------------------x 

                                        New York, N.Y.       

                                        February 22, 2019 

                                        2:30 p.m. 

 

Before: 

 

HON. JOHN G. KOELTL, 

 

                                        District Judge 

APPEARANCES 

SIDLEY AUSTIN LLP 

     Attorneys for Plaintiff  

BY:  ANDREW W. STERN 

     CHARLOTTE NEWELL 

     ALEX J. KAPLAN 

      

MORRISON FOERSTER 

     Attorney for Plaintiff  

BY:  JAMES E. HOUGH 

 

WILLKIE FARR & GALLAGHER LLP 

BY:  TARIQ MUNDIYA 

     ^ 

 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



     2

SOUTHERN DISTRICT REPORTERS, P.C.

(212) 805-0300

J2MLFUJC                

(Case called)

MR. STERN:  Good morning, your Honor.  Andrew Stern,

from Sidley Austin, for Fujifilm.  My colleagues are Charlotte

Newell and Alex Kaplan, and my cocounsel, from Morrison

Foerster, James Hough.

THE COURT:  All right.

MR. MUNDIYA:  Good morning, your Honor.  Tariq

Mundiya, Willkie Farr & Gallagher, for Xerox Corporation.  And

with me is Kaydene Grinnell, my colleague.

THE COURT:  Good morning, all.

This is a motion to dismiss on either forum non 

conveniens grounds or a motion to dismiss for failure to state 

a claim.  I'm familiar with the papers.  I'll listen to 

argument. 

MR. MUNDIYA:  Your Honor, may I go to the podium?

THE COURT:  Sure.

MR. MUNDIYA:  We have a short handout of the various

contractual provisions, if that will be helpful to your Honor.

THE COURT:  Sure.

MR. MUNDIYA:  Good morning, your Honor.

THE COURT:  Good morning.

MR. MUNDIYA:  I've handed the Court a Power Point.

And there are a bunch of provisions that we've described in

this handout.  There are more provisions in this handout that I

will be referring to, but for the interest of completeness, I
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think these are the principal provisions at issue.

Our motions to dismiss, as your Honor indicated,

really has two components, forum non and failure to state a

claim.  With respect to forum non, there have been some

developments.  The injunction that was entered into by Justice

Ostrager was vacated, and the decision was reversed by the

appellate division.  So, clearly things have changed, as Fuji

has indicated to your Honor over the course of the last few

months.  Only yesterday the appellate division denied the

motion for relief to appeal to the Court of Appeals, and it's

unclear to us whether plaintiffs in that case will make a

further motion to the Court of Appeals, as I think they are

entitled to do.

So, clearly there have been some developments in the

state court.

THE COURT:  But Fuji is no longer a party to any state

court proceeding, right?

MR. MUNDIYA:  For sure.  For sure.  It is not.  And

the reasons -- or the principal reason we move to dismissed was

that there was a pendency of litigation in which Fuji was a

party, but also that Fuji had come to this Court as part of a

campaign of forum shopping.  The forum shopping reason remains,

but I think, to be realistic, it makes no sense to spend much

time on the forum non motion, given the change of circumstances

in the state court.
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THE COURT:  Most of your papers were devoted to the

forum non argument, not to the motion to dismiss.  And your

papers really appear to ignore the words of the provision in

the agreement, which provided for exclusive jurisdiction in

this court or the state court, and specifically waived any

argument of improper venue or inconvenient forum.  And so,

despite the existence of that clause, you spent a considerable

time in your papers asking me to ignore the clause as simply

hypertechnical and relying on cases that discussed forum non in

cases where there was no specific choice of forum agreement,

contrary to the plain law in this Court, the Second Circuit and

the Supreme Court.

Now you come to the argument and say, well, we don't

have to spend much time on that, because the argument was

plainly wrong.  And so, you're not even prepared to defend it

at oral argument.  You say well, things have changed because

Fuji is no longer a party in the state court action.  But that

doesn't eliminate the fact that the whole argument was wrong.

It's just an argument that can't be defended.

So, there was lots of time spent on the argument in 

the papers.  And from my standpoint, it is simply indefensible.  

And so, here we are at oral argument, and you say, well, the 

parties spent a great deal of time in their papers on this -- 

on your argument and, of course, the Court spent a reasonable 

amount of time going over that argument.  And now you say, 
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well, you can forget it. 

MR. MUNDIYA:  But we're not saying, you can forget it,

your Honor.  I think, as you see in our papers, in our reply

brief, we make clear that the reasons, for the forum non motion

were that they had tried to escape Justice Ostrager, and we

have at least one case in our brief in which it was 14404

motion to be sure, but in that case it was clear that the

plaintiff was trying to escape the jurisdiction of another

court.  And that's exactly what we think what's going on here.

And that --

THE COURT:  Well, was there a specific forum selection

clause in that case?

MR. MUNDIYA:  No.  I don't believe so, your Honor.

THE COURT:  No, of course not, because the law is

clear that a forum selection clause is entitled to great weight

and can be ignored only under very strict circumstances.  So,

we have a forum selection clause, and in your papers you, for

the most part, ignore it, except to call it hypertechnical.

It's not so hypertechnical to ask the parties to abide by the

terms of their agreement.

MR. MUNDIYA:  I agree with you on that, your Honor.

The issue here is a little bit different.

THE COURT:  But the issue is not so different, because

you asked the Court to effectively ignore the specific terms of

your agreement and dismiss the case in favor of an allegedly
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more convenient forum across the street.  Not so inconvenient

to cross the street.  And you ask me to simply ignore the

clause of the agreement, standing two-thirds of your papers on

that argument, and then say, well, now let's turn to the other

portions of the agreement, after you effectively say, ignore

that portion of the agreement and now let's talk about other

portions.  That's not a great way to begin.

MR. MUNDIYA:  No.  Your Honor, we acknowledge that.

And, you know, we apologize for the time the Court has spent on

that.

THE COURT:  I have all the time in the world.  It's

the only thing I do.  But I do expect parties to make

reasonable good-faith arguments.  And you were about to say why

this was a good-faith argument --

MR. MUNDIYA:  It was.

THE COURT:  -- other than the fact that you would

prefer to be across the street?

MR. MUNDIYA:  It was a good-faith argument because

Fuji was engaged in litigation in the state court.  There was

an overlap as we said in our motion papers in discovery.  There

are crossclaims that were pending.

THE COURT:  So what?  But how does that did

distinguish the forum selection clause?

When we were here on the premotion conference, the

forum selection clause was raised.  And I believe it was you,
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who told me, oh, there are good reasons why that clause is not

controlling.  So, I read the clause, I read the cases, and it

appears to be controlling.  And there is no case cited which

shows me that that clause is not controlling and shouldn't be

followed.  All of your arguments are, but, Judge, it would be

more convenient for us to be across the street.  So, you have

the clause, which specifically waives any argument of forum non

conveniens, specifically waives any argument to the venue of

this Court, and your argument comes down, gee, it would be more

convenient for us to be across the street.

And what do I do with your agreement? 

MR. MUNDIYA:  The reason we moved to dismiss on forum

non, notwithstanding the foreign selection clause, was the

attempt by Fuji to forum shop.  But we believed, as we believe

now, that the Court has the inherent jurisdiction,

notwithstanding the language of the foreign selection clause,

to dismiss the case.  But we --

THE COURT:  Hold on.

I am sure that I have the power to do that.  I could 

sign an order which says the case is dismissed on the grounds 

of forum non.  I am also absolutely sure that if I did that, 

that would be reversed because it would be wrong, as a matter 

of law. 

So, do I have the power to sign an order dismissing

the case?  Yes.  And the question is:  Should I do that under
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the law?  And the answer to that is plainly:  No.

MR. MUNDIYA:  I understand, your Honor.

THE COURT:  Okay.

MR. MUNDIYA:  If I may just move to the merits section

of the argument.

There are really four counts here.  One is a breach of

contract claim for protection termination.  The second count is

a breach of contract claim for settling a litigation without

getting Fuji's consent or consulting with them.  The third one

is a breach of the duty of good faith and fair dealing.  And

the last one is a declaratory judgment claim.

The complaint contains a lot about motives and

takeovers and pretext.  None of that really matters in our

view, because if you look at that plain language of the

contract, 7.03(d)(3), it says that Xerox has a clear right to

terminate if there is a material deviation in certain financial

statements.  And that is at page eight of the handout that I

just gave your Honor.

And they're not qualified in this provision.  It's 

very clear.  The agreement may be terminated if the 

transactions abandoned at any time prior to the occurrence of 

the closing, if the financial positions and results of 

operations and cash flows, etc. deviate in any material 

respect."  In any material respect. 

I don't think it's disputed, your Honor, that the
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financial statements that were provided to us were down

significantly from the unaudited financial statements that were

provided to develop security due diligence.  So, with respect

to net income, it was down by close to 15 percent, 14.7

percent.  The net income was down by six percent.  The raw

numbers are in our reply papers, around $72 million or so for

that income figure, and a little bit higher for the EBIDTA

numbers.  Materiality can be determined as a question of law.

Now, they cite a bunch of cases concerning material 

adverse effect.  But we agree with that.  We agree that if this 

was a material adverse effect case, this would risk questions 

of fact.  But where reasonable minds could not pick up on the 

question of the importance here -- and that's your Honor's 

decision in Gieger, Judge Chin's decision in Icewv's.  Where 

you have a number as large as 14.7 percent, where there's no 

further qualifier, that gives Xerox an unqualified right to 

terminate the contract under 7.03(d)(3), and that's exactly 

what they did. 

If you then turn to page section eight -- 7.02(a),

which is page nine of the handout I provided, it's very clear,

In the event of a termination of this agreement, pursuant to

Section 7.01, this agreement shall be become void and of no

effect."

That also is unambiguous and clear.  So, based upon 

the plain reading of the contract, we believe there was no 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



    10

SOUTHERN DISTRICT REPORTERS, P.C.

(212) 805-0300

J2MLFUJC                

impediment determination of the contract. 

As we look at the cases they cite, whether it's the

Tide case with Judge Wood or the LaSala case with Judge

Schwartz, all of those cases concern material adverse effects.

Was material adverse effect adequately pled in the Kimba Wood

case?  In the Wood case, the Tide, the question there was:

What was the value of a gas pad?  There was a big evaluation.

Clearly, that's questions of fact as to materiality.

The LaSala case with Judge Schwartz, 2002 Westlaw, 181 

703.  Look, these factual issues relate to whether any breach 

had a material adverse effect on the value of the mortgage 

loan.  Not so here.  This was a clear 40.7 percent material 

deviation in the numbers. 

Now, Fuji could have written a very different

contract.  They could have said a deviation would have a

material adverse effect in a certain way or had qualified

7.01(d(2) with a material impact qualifier, but they did not do

that.  They did not do that.

They also argue, your Honor, that we've somehow

conceded that these numbers were not material because we put

out some public disclosures that said that they were not

material to Xerox.  With respect, we think that's a little bit

disingenuous, because the contracts talk about material

deviation between the unaudited financial statements and the

audited financial statements.  How they were material to Xerox
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we believe is besides the point.  That's comparing apples to

oranges.

The next question they raise is, they say, well, we

should have known about some of these issues because we were

aware of the irregularities and that awareness of these

accounting issues, "Provides a baseline from which to evaluate

materiality based standard."  So, that's another attempt to

show that this is a factual issue.

Respectfully, your Honor, I think they have it

backwards.  The parties negotiated for a provision plain and

unambiguous, that said if there's a material deviation, that

was the way, that was the way they've solved the problem of

knowledge.  And --

THE COURT:  Do you find it at all ironic that you

argue for what the parties negotiated for in the agreement and

then ask me in your argument on forum non to ignore the

specific choice of forum provision?

MR. MUNDIYA:  Your Honor, I understand your position.

I think what we were saying is that the words at forum non say

what they say, but the motive behind trying to get out of

Justice Ostrager's courtroom should have governed.  So, the

words are what they are, no question.  But the motivations

there to try to escape a --

THE COURT:  But then, when you turn to this argument,

you say that I shouldn't look at such things as context in
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order to see whether there are issues of fact with respect to

materiality, I should simply look at the specific words.

MR. MUNDIYA:  Pretext, your Honor.  The pretext

doesn't matter, is what I think our argument is under the

Nationwide case, which is pretext doesn't matter, that the

14.7 percent is the reason -- if that provides a reason for you

to terminate --

THE COURT:  No.  The issue is not pretext, it's

context.

MR. MUNDIYA:  We believe it's pretext.  They say it's

context.  But we understand their argument is that you have to

look at the whole picture.  We actually don't believe that's

the case, because the negotiations are reflected in a provision

that says material deviation.

With respect to untimely financials, your Honor, that,

too, is a provision that is very clear.  7.01(d)(2), I believe.

And under that provision, we were entitled to terminate because

they had failed in the 5.05(a), which is at page five of the

handout, to provide financials by a date certain.  And those

financials were not delivered by a date certain.

THE COURT:  They were delivered in substance, weren't

they?  They were lacking only the signature of the auditor?

MR. MUNDIYA:  Correct.  Correct.

They were missing a signature.  But a financial

statement, it requires a signature --
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THE COURT:  And when the financial statements were

finally provided, they were the same.  They were substantively

the same.

MR. MUNDIYA:  They were substantively the same.

THE COURT:  So, was that a material breach, the lack

of the signature?

MR. MUNDIYA:  The lack of the signature was not a

material breach; however, the failure to deliver them on the

15th with a completed signature was a violation of section --

THE COURT:  Was that a material violation?

MR. MUNDIYA:  We think it was certainly material to

Xerox because we contracted for them to provide those financial

statements because we required them to be able to put in a

proxy down the road.  And we made it clear to them before the

15th that we expected them to get us those financial statements

finalized on the 15th.  So, they were on notice of that.  So,

from our perspective, it was a material breach.

THE COURT:  Well, is it -- is that the test, "From our

perspective it was a material breach?" Doesn't there have to be

an objective analysis of whether the breach was, in fact, a

material breach?

You're provided with the financials.  You're provided 

with the reason why the auditor did not want to sign them yet.  

And then some days later when you complain, you're given the 

same financials, which are signed and you say, well, we -- from 
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our perspective, we believe that that was material.  So, it 

doesn't make a difference whether from any objective standpoint 

there was no difference.  Wouldn't that raise at least an issue 

of fact as to whether that was a material breach of the 

agreement? 

MR. MUNDIYA:  It could.  It could.

On April 23rd, we did tell them -- and this is in the 

complaint.  We did tell them that, as we told you on April 7th, 

we require those financial statements to be provided to us by 

the 15th.  So, they were on notice that this was certainly a 

material issue for us.   

THE COURT:  But you didn't terminate at that time.

MR. MUNDIYA:  We did not.

THE COURT:  You just told them that you really should

have provided those.

MR. MUNDIYA:  Right.  To be sure.

But section 8.04, I think is clear that just because 

there's a delay by us in terminating does not waive our right 

to terminate.  8.04, page 11 of our handout, talks about 

waivers.  So, nobody waived the right to terminate.   

But I understand your Honor's question, which is:  Is 

this a question of fact?  It could be.  But we think that on 

these facts -- on these allegations, we think you can determine 

that as a matter of law, based upon the plain wording of the 

contract. 
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THE COURT:  Didn't they have 30 days to cure?

MR. MUNDIYA:  Right.  They did.  But when you have a

specific --

THE COURT:  And didn't they?

MR. MUNDIYA:  No.  We don't think they did, because if

you have a specific date -- deadline, if you have to provide

something by a specific date and you fail, it cannot be that

you can just provide things after the date and say we've cured

it.  Deadlines mean deadlines.

THE COURT:  Well, I'm not following that.  If they're

given 30 days to cure, and your problem is that the financials

were not signed, and then you complain, and then they say,

okay, here they are, they're signed, why haven't they cured any

alleged breach?

MR. MUNDIYA:  It's our position -- and we laid this

out in our papers with authorities, with an authority that a

deadline is not a provision that is capable of cure.

Your Honor, you're focusing on signature, and we understand

that.  Those are draft financials.  We are focused on the date.

And if financials were not delivered by a date certain, the

fact that you would then provide financials thereafter, you're

missing the deadline.  That was not a provision of the contract

that was capable of cure once the date had passed.

THE COURT:  There is no exception, is there, in the

contract which says that some breaches cannot be cured?  The
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contract provides for the ability to cure within 30 days.

MR. MUNDIYA:  It says, "Which breach of failure to

perform cannot be cured or if capable of cure, has not been

cured.  So, certainly there are some provisions that cannot be

cured.  That's the word of the contract.  That's our position,

that that's a provision that -- or obligation which a breach

cannot be cured.

THE COURT:  But why isn't that an issue of fact?

MR. MUNDIYA:  In some circumstances, it could be.  But

here, where you have a specific deadline, they missed the

deadline.  It's pretty clear that we didn't get all the

financials by April 15th.  The fact that they provided them

after the date is interesting but not really disputed.

THE COURT:  But how can I decide that on a motion to

dismiss?  Your argument is, we say that a deadline cannot be

cured.  And that's simply a difficult argument for the Court to

say, as a matter of law, no issue of fact, the deadline cannot

be cured, without any principle of law that directs the Court

to say, oh, yes, deadline -- you know, deadlines in a contract

cannot be cured.  It would seem that that raises an issue of

fact as to whether providing the financials within the 30-day

cure period would cure the alleged breach.

You say, no, can't do that because we wanted the

audited financials.  And what I don't understand is why that is

not an issue of fact.  You put people on the stand and find out

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



    17

SOUTHERN DISTRICT REPORTERS, P.C.

(212) 805-0300

J2MLFUJC                

why the financials -- audited financials signed by the auditor

had to be produced by that date and why, if they weren't, it's

a breach that cannot be cured.  Because it's so material to

have audited financials on that date so that, even if they were

produced later, Xerox was deprived of an important part of the

agreement, such that it was a breach that cannot be cured.

But, how am I supposed to determine that just because

Xerox argues it?

MR. MUNDIYA:  The allegations in the complaint are

that they were not provided by the 15th.  The date was there

for a reason.  There was a proxy statement that was supposed to

go out, that we wanted to make sure we didn't have stealth

financials.  That information was provided to us after the

fact.  They were put on notice on April 7th or so, that this

was important to us.  Your Honor, I take your point.

With respect to the next cause of action, they say 

that we didn't get the consent with respect to litigating 

settlement.  And I think the papers lay out exactly why we 

don't think that's a breach of contract.  They don't specify 

with any particularity the damages that they have suffered.  

They basically say that they have suffered the loss of the 

transaction.  But that loss nowhere is articulated or is being 

caused by the failure to get help consent.  They just generally 

say, you know, it thwarts the transaction.  And the elements of 

breach of contract, which your Honor I'm sure is aware, 
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requires damages to be pled.  And they really don't plead 

damages from the lack of getting the consent. 

And with respect to the last cause of action, which is

the declaratory judgment on a change of recommendation,

your Honor, we don't spend much time on that.  They say that

because we didn't recommend that shareholders vote in favor of

the transaction or change the recommendation, that somehow that

entitles them to a declaratory judgment.  We don't think that's

the case, your Honor.  It was clear that by the time all of

this occurred, there was an injunction in place by the state

court.  And so, as the cases say, if performance is made

impossible by an injunction, there's no way that we could have

changed our -- or recommended shareholders.

And also, your Honor, if you look at the provision I 

just talked about, the termination provision, rendering the 

rest of the contract void, there really is no obligation to do 

anything once our termination was sent over on May 13th, which 

renders the rest of the contract void. 

One last thing on the provisions that we were just

talking about, the issue of the stealth financials.  One point

they make in their papers is that we were foreclosed from

making this argument because we were in breach.  The papers are

pretty clear that we have to be, quote, "then in breach," and

by their own complaint's allegations, we weren't, quote, "then

in breach," vis-a-vis the settlement agreement with distinct,
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because that's a settlement that occurred after the termination

letter had been sent.  And with respect to the settlement of an

earlier litigation, that settlement had expired.  So, we don't

believe we were, quote, "then in breach" of anything.  So, we

clearly had a right to terminate certainly with respect to the

stealth financials.

So, for all those reasons --

THE COURT:  I'm sorry.

Why was the prior settlement without their consent 

which had expired not a breach of the agreement? 

MR. MUNDIYA:  Because by the time we sent a

termination letter, that settlement had expired.  So, when we

sent a termination letter, we weren't, quote, "then in breach."

THE COURT:  Why not?  If you had breached the

agreement by entering into a settlement without Fuji's consent,

you had breached the agreement.  You say the settlement had

expired.  I understand that.  But why does that cure the

breach?  The breach was having signed the settlement agreement

without Fuji's consent.

MR. MUNDIYA:  No damages, first of all, so there's no

breach without damages.  The fact that there was a settlement

that was done without their consent may have --

THE COURT:  Why is that right?  Why does the agreement

require damages?  When I reviewed the agreement, it talks about

breach.
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MR. MUNDIYA:  But by the time the termination

occurred, your Honor -- we're weathering the fact that there

was a breach and we concede that we didn't get their consent.

Any impact of that breach had no bearing on the termination.

So, from our perspective, it was gone.  It had no relevance.

Now, whether the Court can take that into account in

determining whether, in fact, we were in breach, your Honor

could come to that conclusion.  We think that would be

inappropriate because, by the time the termination letter went

out, that was then gone.  And by the time the termination

letter went out, we weren't in breach of anything, by the

allegations of their own complaint.

THE COURT:  But wouldn't that raise another issue of

fact?  I mean, you say from your standpoint it was irrelevant

because the settlement agreement had expired.  But you say the

Court can take it into account if you want.  And I would say,

this is a motion to dismiss.  It's not for the Court to

establish what the Court would think.  It's whether there are

issues of fact, which, if there are, then a motion to dismiss

for failure to state a claim fails, and we go forward to

determine what may be the issues of fact with respect to the

interpretation of various provisions of the agreement.  One of

those provisions is whether the other side was in breach.

Does that require that the breach have continuing 

damages or not?  But just an observation. 
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MR. MUNDIYA:  Understood.  And it's our position that

there were no continued damages.  But that's something that the

Court can certainly take into account on a motion to dismiss

really.

THE COURT:  Okay.

MR. MUNDIYA:  So, for all those reasons, we think the

motion to dismiss should be granted.  We have nothing further

unless have you further questions, Judge.

THE COURT:  Okay.  Thank you.

MR. STERN:  Good morning, your Honor.

THE COURT:  Good morning.

MR. STERN:  Your Honor, unless your Honor has

particular questions regarding the forum non conveniens

argument that has not yet been satisfied, I'm going to follow

the advice of earlier someone in my career who told me to -- 

THE COURT:  You have to keep your voice up.  

MR. STERN:  Yes.  I will not spend undue time on the

forum non conveniens argument unless your Honor has particular

questions.

THE COURT:  No.

MR. STERN:  As you know, it was our position that the

argument was without any merit from the outset based on the

mandatory selection clause and the expressed waiver, and the

subsequent events have only served to further underscore that

the circumstances that Xerox pointed to did not provide any
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basis for falling to enforce that clause.  And I'll leave it at

that, your Honor.

Your Honor, our complaint lays out the facts over the

course of 35 pages or so and more than 145 paragraphs.  And

ultimately sets out four, what I would say, are straightforward

claims:  The breach of contract for a wrongful termination of

the agreement; a breach of contract for settling the

shareholder litigation without Fujifilm's consent; a breach of

implied covenant of good faith and fair dealing -- which I want

to pause and talk about for a little bit, your Honor, because

we haven't done that yet; and the fourth claim for the

declaratory judgment.

Fujifilm has pled those claims and intends to prove

those claims.  And, of course, it's not our position that we've

proven those claims as of today.  We filed our complaint on

what's now about eight months ago.  And what we're asking

your Honor to do is deny the motion to dismiss, allow us to

move into discovery so that we can prove those claims.  And

Xerox at that point will have every opportunity, of course, to

prove its affirmative defenses to those claims.  Because that's

what we're really dealing with here, your Honor, although it's

been styled a 12(b)6 motion.  And as your Honor pointed out

over the course of an entirety of I think four pages of Xerox's

21-page motion to dismiss brief, they made the 12(b)6 argument.

But what they really set forth are a series of affirmative
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defenses to the claims here, which will be resolved through

discovery and trial, if necessary.

I want to talk first, your Honor, about the

termination claim and specifically the grounds for termination

based on a deviation -- material deviation in the financial

statements.

Your Honor, as we set forth in our papers, we believe

this is the quintessential fact question that is typically --

not uniformly, but typically inappropriate for resolution on a

motion to dismiss.  A long line of case law holds exactly that.

Xerox, in its reply brief, in reply to our opposition,

distinguished none of that.  The one decision that Xerox relied

upon for its argument that materiality can be resolved at the

motion to dismiss stage is the Geiger case, your Honor.  It's

an altogether different context, of course, in the securities

law claim and very much the rare exception to the rule, even in

the securities law context, which, of course, we are not.

Xerox argues, and argued here today, Mr. Mundiya told

you, that this case is different from those precedents.  Well,

first of all, he told you that those are all material adverse

effect cases, and they're not.  What we have cited to

your Honor involves a span of cases across the spectrum of

merger-related cases as well as straightforward New York law on

contracts in which materiality is noted to be, in almost all

cases, a very fact-intensive question, inappropriate for
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resolution on a motion to dismiss.

In Xerox's reply papers, what they try to argue,

your Honor, in seeking to make a distinction is that here it's

different because the parties agreed upon -- and this is on

page five of their reply brief.  They agreed that Xerox could

terminate based on, quote, "a simple quantitative comparison of

financial figures."  This is a strawman, your Honor.  That's

not what they agreed on.  That's not what the contract says.

Mr. Mundiya handed you his compilation of contract 

provisions.  It's in our papers, of course, too.  But what the 

parties actually agreed on and looking to the words of the 

contract in Section 7.01(d)3 on page 60 of the party's 

agreement, was that termination could be effected if the 

consolidated financial position result of operations and cash 

flows of FX, the joint venture, deviate in any material 

respects from those same things that were previously provided.  

Nowhere in this contract will you see a provision that allowed 

Xerox to terminate if a single line item, or two line items, or 

I'll even give you three line items, deviated.  What the 

contract says is that it's a question of deviation of all of 

this, this picture, this context, of deviation in some material 

respect.  

Mr. Mundiya is absolutely right that the parties do

not dispute that there was a difference in the two line items

that they have pointed out in their papers.  But I would note
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for the Court first, of course, that it's beyond the complaint

going to those line items.  But we'll accept those.

THE COURT:  I can certainly consider them on a motion

to dismiss.

MR. STERN:  No argument, your Honor.

But what they're asking you to do, your Honor, is to 

consider them in isolation, in a vacuum, which is contrary to a 

long line of case law talking about what materiality is.  The 

parties, to Mr. Mundiya's point earlier, could have contracted 

for a different language.  They could have said, as they said 

in their reply brief, a simple quantitative comparison.  They 

could have said if earnings are different by more than 10 

percent or any given period.  They could have said a lot of 

things.  They did not.  They instead used this language.  

Fujifilm has pled the case that this was not a material 

deviation and there is not a matter to terminate.  Xerox 

disagrees.  And that is what the parties will litigate about.  

It is inappropriate for resolution on a motion to dismiss, 

particularly where we have a sharp difference in the parties' 

views about that term. 

So, the Court need not and should not consider the

argument at all at this stage.  I would just note a couple of

things in response to Xerox's argument as to these particular

numbers, because my friends at Xerox point to this 14.7 percent

difference in net income.  So, what this was, was a single line
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item, net income.  It's a line item in the financials.

THE COURT:  It's in the report.  

MR. STERN:  It is.  It absolutely is, your Honor.

It's not irrelevant.

It was from a year-earlier period.  And what it was in 

total was approximately $80 million.  That's the biggest 

difference that Xerox has pointed to.  So, it's an $80 million 

difference as a one-time adjustment for a single-time period 

and a transaction that was valued at more than $6 billion.  On 

its face, reasonable people would certainly disagree about the 

materiality of those numbers without knowing more context.  Of 

course, it's Fujifilm's position, your Honor, that it was 

immaterial. 

The other question that was touched on briefly by

Mr. Mundiya is the question of Xerox's knowledge, because the

investigation into the accounting issues at the joint venture

had been going on for quite some time.  And Xerox does not

dispute that they were well aware of it and had been kept

informed about it.  New York law holds clearly that the

question of materiality involves what the party knew.  So, if

someone is going to claim there's a material difference, you

have to say:  Material difference from what?

We have the term of the contract.  What we don't know 

on the record before us is what Xerox knew before that date.  

And perhaps that $80 million turns out to have been, well, it 
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was 20 million more than they thought it was going to be, or 

15.  I don't know the answer to that, your Honor.  Mr. Mundiya 

doesn't know the answer to it, so that's why the Court doesn't 

know the answer to it.  And that's what discovery will show. 

They're asking you to find this one-time deviation

that was less than one percent in a single line item in a

year-old financials gave them this absolute right to terminate.

THE COURT:  I'm sorry.

When you say "less than one percent," what is the one 

percent?  The deviation.  You said a deviation of one percent.   

MR. STERN:  Yes. 

THE COURT:  I thought that figures were a decline of

about 15 percent and six percent in two metrics.

MR. STERN:  You're right, your Honor.  And I misspoke.

That's what happens when you talk too fast sometimes.

But what I am comparing is the $80 million versus the 

value of the transaction that the parties put on the 

transaction.  And this is actually in Exhibit A of Xerox's 

brief of $8.1 billion.  Just that simple math.  And, 

your Honor, we, of course, are not asking you to find as a 

matter of law at this stage that that was immaterial.  What we 

are saying is that there are fact questions, truly kind of 

quintessential fact questions that must be explored. 

On the --

THE COURT:  Could I divert you for just one moment?
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MR. STERN:  Please, yes.

THE COURT:  I know that Fuji is no longer a party to

any of the state court litigations, and your colleague on the

other side told me that there was a recent remand from the

appellate division.

What is the current state of the state court actions

involving this transaction?

MR. STERN:  Sure.

I think we sent your Honor a couple of update letters

after our premotion conference as to things that happened.  So,

the first of those was in October.  The appellate division

issued a unanimous decision --

THE COURT:  I know.  I know the state court judge

reversed, and it was returned to the state court.

MR. STERN:  It wasn't.  It was actually -- they

vacated the injunction and ordered that all claims against

Fujifilm be dismissed.  So, it did not get remanded to the

state court at that time.  What happened after that,

your Honor, is one of the plaintiff groups -- remember, there

were class plaintiffs and there was Mr. Deason.  Mr. Deason

gave up.  The class plaintiffs filed a motion for leave to

appeal to the Court of Appeals in Albany.  That is what was

denied yesterday.  Yesterday the parties received that decision

from the appellate division.

THE COURT:  And so, the class action against Xerox
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challenging the transaction is what is pending in the state

court?

MR. STERN:  It is, your Honor, but nothing is simple,

because Xerox settled that case.  They reached an agreement

with the class plaintiffs and with Mr. Deason.  That settlement

is still pending because it requires court approval that has

not yet been issued.  So, there is still a pending case in

state court against Xerox and the Xerox directors.  Fujifilm is

not a party to that case.

THE COURT:  I'm sorry.  Is that the case that you just

told me had been settled?  Or is there a separate case?

MR. STERN:  It's that case.

THE COURT:  Okay.

MR. STERN:  It's been settled, but it requires court

approval to be dismissed.

THE COURT:  Right.  Okay.

Does it also require notice to the class?  

MR. STERN:  It does.  And that has not yet happened.

THE COURT:  Okay.  So, I mean, effectively -- and it's

not really you who would be talking about this.  But,

effectively, the state court action is also over if the Court

approves the settlement, and then the notice would go out to

the class, yes?

MR. STERN:  Yes.  That would have to happen next.

THE COURT:  So, nothing is really happening, except
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waiting for the state court approval of the settlement?

MR. STERN:  That's correct, your Honor.

And one other thing I'll throw at you is that there

was a derivative action.  That also was dismissed after our

time with you in the fall.  And that case was dismissed as to

all parties.  So, there's no claim pending against anyone

there.

In the class action, the one that Xerox settled but 

has not yet been noticed to the class or approved by the Court, 

all matters were stayed by Justice Ostrager pending further 

developments, I think, specifically pending what the appellate 

division would do.  Since we just got the decision yesterday 

afternoon from the appellate division denying leave to appeal, 

we don't know at this stage whether Justice Ostrager will lift 

the stay now or see what the class plaintiffs do next. 

THE COURT:  Okay.  Thank you.

MR. STERN:  Sure.

THE COURT:  And if Xerox wants to add anything in

reply, they certainly can.  I just wanted to get a better

understanding about what the status of the state court

litigation was.  Thank you.

MR. STERN:  Thank you, your Honor.

I want to move to the other grounds for the motion to

dismiss quickly as well as on the other claims that are

pending, your Honor.
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The second ground for termination, as you know, was

the contention that the financials were not delivered in a

timely manner.  Xerox made the argument on reply for the first

time that this was a noncurable breach.

And what I would say to that, your Honor, is the 

contract clearly provides for an opportunity to cure.  There is 

a way -- and under New York law there is only one way -- for 

parties to make a deadline, a time provision, noncurable.  And 

that is by saying so expressly in the contract, by saying that 

"time is of the essence."  And there's a host of New York law 

-- and we did not have the opportunity to submit papers after 

Xerox's reply.  If the Court wants it, we could supply cases on 

that.   

This is not a "time is of the essence" contract.  

There is nothing saying that this provision was not curable.  

The parties do not even dispute -- although we're not carrying 

the burden at this stage, the parties do not dispute that 

Fujifilm fully complied the very next day after receiving the 

notice of breach by Xerox and provided the audited financials. 

So, your Honor said, this is a fact issue.  And to

some extent, because we're at this stage, it may be.  But I

think actually the facts as pled, that will not be disputed,

will demonstrate that this, in fact, cannot be a ground for

termination.

I do want to pause this and speak on our claim for the
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breach of the implied covenant and good faith and fair dealing.

I've had plenty of cases with implied covenant claims on both

sides.  And I would say most times those aren't claims that

carry the day, if you have a contract.  And that's the argument

that Xerox made in their motion to dismiss, that was

duplicative of the contract claim.

I would submit, your Honor, this is the paradigmatic 

example of an implied covenant claim.  Because we have a 

contracting party, Xerox, that acted in bad faith while still 

under this contract and sought ways to undermine and ultimately 

terminate that contract.  So, the question of breach of 

contract and whether they had a right to terminate will be one 

claim, but the question of Xerox's conduct and the efforts by 

Xerox's management and board to escape a contract they no 

longer wanted because, as we pled in our complaint, they had 

new masters, Mr. Icahn and Mr. Deason, who told them, you 

should get out of this contract.  That's what the facts are, 

that we pled, your Honor, and that is what we intend to prove.  

And we believe it is an independent claim in this case. 

Very briefly on the claim for breaching settlements.

I don't think Xerox actually even disputes this fairly.  This

is again -- I think I heard Mr. Mundiya say that Fujifilm has

not specified with particularity what the damages are that

arise from that claim.  That's not our burden, your Honor, not

at this stage.  We pled damages.  And we have certainly pled
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that the settlements they reached, which led to this pretextual

termination, caused us damage.

THE COURT:  The argument on the other side was that

the one settlement agreement occurred after the notice of

termination.  So, effectively then the argument was, you would

be left with the prior settlement on May 1 and you couldn't

roll in the settlement on May 13.  And then there was the

discussion I had with your colleague about whether that would

be sufficient or whether the fact that the settlement agreement

had expired somehow, wiped that away.

Your thoughts? 

MR. STERN:  We disagree with Mr. Mundiya, your Honor.

I mean, to address each of them, as to the first settlement,

that was a breech of the agreement.  No question about it.  It

was breach of the agreement.  That breach doesn't disappear

because circumstances had that agreement expired, would be

superseded by a new one.

The second settlement, which was on I believe 

May 13th, your Honor, they say, well, that settlement occurred 

-- that the termination occurred -- 

THE COURT:  Before.

MR. STERN:  -- before the settlement.  They say that.

And what it was, your Honor, as we pled in the complaint, was

30 minutes before.

THE COURT:  Right.
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MR. STERN:  So, they are technically correct that at

least they told the public that's what happened.  We don't know

exactly those circumstances.  We know that the memorandum of

understanding between the plaintiffs and Xerox that ultimately

led to the full settlement agreement, included a term that said

they would terminate the agreement.  I think discovery will

show a lot about whether, in fact, they made an agreement to

settle before they actually terminated the agreement.  But,

again, it's an issue of fact filed on all the other issues of

fact, your Honor.

THE COURT:  Okay.

MR. STERN:  Lastly, your Honor -- I think it's

lastly -- the last count of our complaint is the claim for

declaratory judgment.  It is, again, pretty straightforward.

What we've pled is that Xerox's conduct gave rise to a right to

seek the termination fee under the agreement.  It's an

independent cause of action because it gives Fujifilm the

option, your Honor, to terminate the agreement on that basis

itself and to seek the specified termination fee, which here

was $183 million.  Of course, we do have a separate damages

claim.  And we believe our damages are going to be considerably

more than that.  But the declaratory judgment will allow the

parties, in a mission which is clearly contested, to understand

their rights and whether, in fact, that contractual provision

was violated.
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The argument raised by Xerox on this, which I think is

halfhearted.  I don't think they really mean it, the idea that,

well, we had a right to terminate so, therefore, we can't be

liable for a termination fee, that's truly and ultimately a

circular argument and, of course, is boot-strapping on other

arguments that the Court should find as a matter of law that

they had a right to terminate.

All of this will be flushed out in the course of the 

case.  And we would ask your Honor to let us go forward and 

seek to prove that case now.  And the facts will play out, the 

parties' rights will be determined, as they should be, on the 

facts and on the merits.  We respectfully request the Court to 

deny the motion and let the parties move forward. 

THE COURT:  Okay.  All right.

Yes, sir.

MR. MUNDIYA:  Your Honor, I will be brief.

With respect to the proceedings in the state court, 

Mr. Stern actually described them.  We do have a conference in 

theory scheduled for March 5.  So, we'll get maybe some more 

clarity from the judge there.  It's not clear whether that 

conference is going to go forward as of last night.  As I said 

earlier, your Honor, we don't know whether the plaintiffs in 

the class action are going to file further proceedings to the 

Court of Appeals. 

If I may just raise a couple of points in response to
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Mr. Stern's presentation.  The one issue about good faith and

fair dealing, it's laid out in our papers.  And I think the

argument from our perspective is very clear, that once you have

an expressed contractual right, that the exercise of those

rights cannot, as a matter of law, breach the implied duty.

And we certainly dispute the fact that Xerox was acting in bad

faith.  We believe it was acting in good faith at all times by

asserting its right to terminate the contract based upon a

material deviation.

So, we understand their position, that this is a 

factual issue.  But from Xerox's perspective, this notion that 

the termination was pretextual and therefore gives rise to a 

claim under implied duty, we think falls away once, as we 

believe the Court should find, that the termination was valid 

based upon the clear and unambiguous terms of the contract. 

With respect to the initial settlement agreement that

expired, one point that I think that your Honor should be aware

of is that that settlement never was effective, never became

effective.  It died of its own terms.  I just wanted to make

the point that settlement was never effective.

Those are the only two points, your Honor.  Thank you 

very much. 

THE COURT:  Okay.  Thank you all.  Give me five

minutes for a moment.

(Recess)
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THE COURT:  All right.  Please be seated.

This case arises from a failed transaction between

plaintiff, Fujifilm Holdings Corp. (Fujifilm), and the

defendants Xerox Corp. (Xerox), in which the parties sought to

consolidate ownership of their joint venture, Fuji Xerox, and

transfer controlling interest in Xerox to Fujifilm.  In

June 2018, Fuji brought this action alleging that Xerox

breached the contract in the implied covenant of good faith and

fair dealing.  Additionally, Fujifilm seeks a declaration that

it is entitled to terminate the transaction and receive a

termination fee.  Xerox moves to dismiss the complaint on

grounds of forum non conveniens and failure to state a claim

upon which relief may be granted under Federal Rules of Civil

Procedure 12(b)6.

In deciding a motion to dismiss pursuant to 12(b)6, 

the allegations in the complaint are accepted as true, and all 

reasonable inferences must be drawn in the plaintiff's favor.  

McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 191, (2d. 

Cir. 2007).   

The Court's function on a motion to dismiss is "not to 

weigh the evidence that might be presented at a trial, but 

merely to determine whether the complaint itself is legally 

sufficient."  Goldman v. Belden, 754 F.2d 1059, 1067, (2d Cir. 

1985).   

"The Court should not dismiss the complaint if the 
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plaintiff has stated enough facts to state a claim to relief 

that is plausible on its face."  Bell Atlantic Corp. v. 

Twombly, 550 U.S. 544, 570 (2007). 

"A claim has facial plausibility when the plaintiff

believes factual content that allows the Court to draw the

reasonable inference that the defendant is liable for the

misconduct alleged.  Ashcroft v. Iqbal, 556 U.S. 662, 678,

(2009).

When presented with a motion to dismiss, pursuant to

Rule 12(b)6, the Court may consider documents that are

referenced in the complaint, documents that the plaintiff

relied on in bringing suit and that are either in the

plaintiff's possession or that the plaintiff knew of when

bringing suit, or matters of which judicial notice may be

taken.  Chambers v. Time Warner, Inc., 282 F.3d 147, 153, (2d

Cir. 2002).

The following factual allegations are accepted as true

for purposes of the pending motions.  Fujifilm is a global

business focusing on document solutions, imaging solutions and

healthcare and material solutions.  Fujifilm maintains

headquarters in Tokyo and is incorporated under the laws of

Japan.  Xerox is a digital print technology company with

headquarters in Norwalk, Connecticut that is incorporated under

the laws of the State of New York.

Fujifilm and Xerox are part of a 57-year-old joint 
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venture called Fuji Xerox Co. Ltd. ("Fuji Xerox"), which 

develops, manufactures and distributes xerographic and 

document-related products and services worldwide.  Through this 

joint venture, the parties have extensive access to each 

other's patents, technology and products.  After the series of 

meetings and negotiations on January 31, 2018, the parties' 

boards of directors announced that they each had agreed 

unanimously to a transaction under the Fuji would transfer its 

75 percent ownership of Fuji Xerox to Xerox, making Fuji Xerox 

an indirect subsidiary of Xerox.  In return for that transfer, 

Fujifilm would receive the 50.1 percent of Xerox's outstanding 

common stock.  A $2.5 billion special dividend would be 

distributed to Xerox's current shareholders at a price of 

approximately $9.80 per share, and those shareholders would 

retain ownership of the remaining 49.9 percent of Xerox.  A 

January 31, 2018, joint press release noted that the 

transaction was "highly synergistic and was expected to deliver 

at least $1.7 billion in annual cost savings." 

The transaction was memorialized in two agreements 

dated January 31, 2018:  The redemption agreement and the 

shared subscription agreement (the "SSA" and together, the 

"transaction agreements").  The transaction agreements 

contained various representations including that the parties 

would "cooperate with one another" and "use their reasonable 

best efforts" to "take, or cause to be taken," all actions, and 
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to do, or cause to be done, all things reasonably necessary, 

proper, or advisable" to complete the transaction.  Xerox also 

represented that, in the event of related shareholder 

litigation, it would not consent to any judgment or settlement 

without obtaining Fujifilm's prior consent.   

The transaction agreements also provided various 

circumstances under which the parties could terminate the 

transaction.  For example, Xerox had certain termination rights 

if Xerox did not receive the audited financial statements for 

Fuji Xerox by April 15, 2018, or if those statements deviated 

in "any material respect" from the unaudited financial 

statements that were previously provided.  See SSA Section 

7.01(d).  Fujifilm could terminate if Xerox failed to recommend 

that its shareholders vote in favor of the transaction, in 

which case Xerox would be required to pay Fujifilm a 

$183 million transaction fee.  See, FSA, Sections 5.04(d), 

7.01(c)(i)(B).   

Two weeks after the transaction was announced, certain 

Xerox shareholders, including an active investor, Darwin 

Deason, brought litigation in New York Supreme Court.  See 

Darwin Deason v. Fujifilm Holdings Corp,  et al. Index No. 

650675/2018 (N.Y. Supreme Court); In re Xerox Corp. 

Consolidated Shareholder Litigation, Index No. 650766/2018 (New 

York State Supreme Court).  Deason and fellow Xerox 

shareholder, Carl Icahn, who collectively control approximately 
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15 percent of Xerox's common stock, agreed to act in concert 

with respect to Xerox.   

In the meantime, the parties continue to work on the 

transaction.  The parties exchanged a myriad of drafts of a 

proxy statement for a special meeting at which Xerox 

shareholders would vote on the transaction.   

On April 13 and 15 of 2018, Fujifilm sent Xerox 

near-final versions of financial statements and audit reports 

for Fuji Xerox.  In mid April 2018, Fujifilm told Xerox that 

its auditors preferred to follow the ordinary practice of 

signing the audit reports as of the date that Xerox would file 

its proxy statement for the special meeting.  Xerox's chief 

financial officer consented to this approach.  Accordingly, the 

reports that Fujifilm provided on April 13 and 15 lacked an 

auditor signature because the auditors intended to sign on the 

date that Xerox would file its special meeting proxy statement.   

Despite this progress on the transaction, on April 23, 

2018, Xerox sent a "notice of breach" to Fujifilm, alleging 

that Fujifilm breached by falling to deliver the audited 

financial statements for Fuji Xerox by April 15.  Xerox did not 

attempt to terminate the contract, rather, Xerox indicated that 

it was "critical that Fuji Xerox initial financials be 

delivered to Xerox as soon as possible."   

The very next day, Fujifilm provided the relevant 

financial statements, which were substantively identical to 
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those provided on April 15, 2018, except that they included 

auditor signatures. 

(Continued on next page) 
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THE COURT:  On April 27, 2018, the New York State

Supreme Court granted a preliminary injunction to prevent the

transaction from moving forward pending a final hearing on the

merits of the consolidated shareholder litigation.  Without

giving notice to Fujifilm, Xerox publicly filed a settlement

agreement in connection with the Deason litigation on May 1.

That agreement provided that seven of Xerox's 

directors would resign and that Deason and Icahn, would appoint 

six new directors.  It also provided that Xerox's chief 

executive officer would resign.   

The settlement agreement was conditioned on the state 

court executing discontinuing stipulations.  The state court 

did not execute those stipulations, and the settlement 

agreement expired on May 1, 2018. 

The Xerox board changed course on May 4, 2018, when it

announced that the current directors and management team would

remain in place and continue to pursue the transaction.  Xerox

stated that its directors believed the transaction was

consistent with their duty to maximize value for Xerox

shareholders and noted that the transaction had only been

authorized after months-long deliberations, based on the

board's good-faith judgment that the transaction was in the

best interest of Xerox shareholders.  That same day, Xerox

issued a press release notifying the public that it was

appealing the preliminary injunction issued by the New York
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State Supreme Court.

Xerox changed course yet again when, on May 13, 2018,

Xerox sent a notice of termination to Fujifilm.  In its letter,

Xerox claimed three grounds for termination:  One, Xerox

believed that Fuji Xerox's audited financial statements

differed materially from its unaudited financial statements;

two, Xerox did not receive the audited financial statements by

April 15, 2018; and three, Xerox had sought to renegotiate the

terms of the transaction, including by seeking a material

increase in consideration to its shareholders, and Fujifilm did

not agree to change the transaction's terms.

A half an hour after sending the termination letter, a

second settlement agreement between Icahn, Deason, and Xerox's

directors became effective.  The May 13 settlement agreement

required a majority of the Xerox board to resign and give Icahn

and Deason the right to appoint a new board majority.  Fujifilm

neither participated in nor authorized this settlement

agreement.

On May 24, 2018, another Xerox shareholder filed a

putative derivative complaint against Xerox's directors,

Xerox's financial advisor, and Fujifilm.  See Ribbe v Jacobson,

652613/2018 (N.Y. Sup. Ct., May 24, 2018).  That action was

concluded, and Fujifilm is no longer a party to any related

proceeding in New York Supreme Court, docket number 36.

Fujifilm brought this action in June of 2018 alleging 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



    45

SOUTHERN DISTRICT REPORTERS, P.C.

(212) 805-0300

J2MYFUJC2                

two breach of contract claims, one claim for breach of the 

implied covenant of good faith and fair dealing and a claim for 

declaratory judgment that it is entitled to terminate the 

agreement and receive a termination fee.   

Fujifilm seeks damages reflecting the value Fujifilm's 

shareholders would have received pursuant to the transaction 

and putative damages for Xerox's alleged and intentional 

egregious conduct.  Fujifilm says that the value of the damages 

is to be proven at trial and will exceed $1 billion.  Xerox 

moves to dismiss the complaint on grounds of forum non 

conveniens and to state a claim upon which relief may be 

granted.   

Initially Xerox argues that this case should be 

dismissed under the doctrine of forum non conveniens in favor 

of the New York Supreme Court where the related shareholder 

actions were filed, although Xerox did not defend this 

particular motion at argument of the motions. 

The "doctrine of forum non conveniens contemplates the

dismissal of lawsuits brought by plaintiffs in their favored

forum in favor of adjudication in a foreign court."  Wiwa v.

Royal Dutch Petroleum Co., 226 F.3d 88,101 (2d Cir. 2000).

Courts analyze forum non conveniens arguments differently

depending on whether the parties agreed to a forum selection

clause.  See Atlantic Marine Construction Co. v. the U.S.

District Court for the Western District of Texas, 571 U.S. 49,
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62 to 63 (2013).

In cases not involving a forum selection clause,

district courts evaluate the convenience of the parties and

various public interest factors.  See Id. at 62.  However, when

there is a forum selection clause, the forum selection clause

is given "controlling weight in all but the most exceptional

cases."  Id. at 63 (citation omitted).

In this case the parties agreed to a forum selection

clause that specifically precludes Xerox's argument for

dismissal on forum non conveniens grounds.  See SSA Section

8.07.

The forum selection clause states that:  "Each party

consents and submits to the exclusive jurisdiction of the

courts of the state of New York and the courts of United States

located in the borough of Manhattan, New York, New York, and

any appellate court thereof for the adjudication of any action

or legal proceeding relating to or arising out of this

agreement."  Id.  Moreover, the parties waived any right to

object to "delaying of venue in such courts."  Id.

The clause specifically provides that the parties

agree "not to plead or claim in any such court that any such

action or legal proceeding brought in any such court has been

brought in an inconvenient forum."  Id.

The forum selection clause plainly allows for

litigation in the Southern District of New York and precludes
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any objection to the venue of this Court, including the

objection Xerox raises on this motion.  Moreover, the parties

specifically waived any right to argue that this Court is an

inconvenient forum.  Nevertheless, Fujifilm argues that this

forum selection clause is binding and precludes Xerox's forum

non conveniens arguments.

The Second Circuit Court of Appeals has provided a

four-part framework for evaluating the enforceability of a

forum selection clause.  Under that framework, courts should

ask:  One, whether the clause was reasonably communicated to

the party resisting enforcement; two, whether the clause is

mandatory or permissive, i.e., whether the parties are required

to bring any dispute to the designated forum or simply

permitted to do so; and three, whether the claims and parties

involved in the suit are subject to the forum selection

clause."  See Martinez v. Bloomberg, 740 F.3d 211, 217

(2d Cir. 2014) quoting Phillips v. Audio Active Ltd., 494 F.3d 

378, 383 (2d Cir. 2007).  

If these first three factors are met, the forum 

selection clause is presumed to be enforceable.  Id.  The 

opposing party can overcome this presumption by "making a 

sufficiently strong showing that enforcement would be 

unreasonable or unjust or that the clause was invalid for such 

reasons as fraud or overreaching."  Id. quoting Phillips, 494 

F.3d at 383-84.  An analysis of these factors shows that the 
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forum selection clause is enforceable and that Xerox waived its 

forum non conveniens objection. 

First, the forum selection clause was unquestionably

communicated to Xerox, and Xerox does not contend otherwise.

Xerox is a sophisticated party and was represented by counsel

when it entered into the transaction agreements, and the forum

selection clause was plainly printed in a separate set-off

paragraph in the SSA.  See Export-Import Bank of U.S. v.

Hi-Films S.A. de C.V., 09 CV 3573, 2010 WL 3743826, at *5

(S.D.N.Y. September 24, 2010).  Under these circumstances, the

forum selection clause was reasonably communicated to Xerox.

See Id.

Second, the forum selection clause is mandatory.  "A 

forum selection clause is viewed as mandatory when it confers 

exclusive jurisdiction on the designated forum or incorporates 

obligatory venue language."  Phillips, 494 F.3d at 386.   

The SSA states that the parties consent to the 

"exclusive jurisdiction of the courts of the state of New York 

and the courts of the United States located in the borough of 

Manhattan."  SSA Section 8.07. 

In addition to this language of exclusivity, the

parties waived any right to challenge the fora contemplated by

the forum selection clause as inconvenient.  The language of

exclusivity and the waiver of any objections to these fora both

render the forum selection clause mandatory.  See Aguas Lenders
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Recovery Group v. Suez, S.A., 585 F.3d 969, 700, (2d Cir.

2009).

Third, the forum selection clause covers the disputes 

in this case because they arise out of or relate to the 

transaction agreements.  Xerox attempts to get around the forum 

selection clause by arguing that the clause precludes 

litigation outside of New York but does not apply where Xerox 

attempts to correct the forum within New York state.  That is 

not what the clause says. 

The argument flies in the face of the plain language

of the contract which states that the parties can file lawsuits

in the state or federal court in Manhattan and that if such a

suit is filed, the parties will not contest venue or argue that

any action or legal proceeding in any such court is an

inconvenient forum.  Xerox's argument is in direct

contradiction to the forum selection clause that it agreed to.

Because these first three factors are satisfied, the

forum selection clause is presumptively enforceable.  See Aguas

Lenders Recovery Group, 585 F.3d at 700.

Accordingly, Xerox must show that it would be 

unreasonable or unjust for the parties to proceed in this 

district.  Martinez, 740 F.3d at 217. 

To make such showing, Xerox would have to show that

the forum selection clause was the result of fraud or

overreaching; that the law to be applied in this district is
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fundamentally unfair; that enforcing the forum selection clause

would contravene the public policy of the state of New York; or

that trial in this court will be so inconvenient that it would

effectively deprive the defendant of its day in court.  M/S

Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 18 (1972);

Export-Import Bank of U.S., 2010 WL 3743826, at *8.

Xerox has not attempted to make any such showing.

Rather, Xerox ignores controlling case law and argues that the

resolution of this case in an alternative forum would be more

convenient and just.  However, in making that argument, Xerox

relies primarily on cases that did not even involve a forum

selection clause and are, therefore, irrelevant.

In any event, Xerox's arguments are thoroughly

unpersuasive.  Indeed, in argument Xerox declined to defend the

argument of forum non conveniens.  The argument that venue in

this district is so inconvenient as to warrant dismissal but

venue in the court across the street is convenient is, to put

it bluntly, incredible.

Moreover, Xerox bases its argument largely on the

existence of litigation involving Fujifilm in the New York

Supreme Court, but as of December 6, 2018, Fujifilm is no

longer a party to any relevant state court proceedings.  See 

docket number 36.  Accordingly, Xerox's motion to dismiss on

grounds of forum non conveniens is denied.

Xerox argues that the complaint should be dismissed 
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for failure to state a claim for which relief may be granted 

under Federal Rule of Civil Procedure 12(b)(6).  First Xerox 

argues that it properly exercised its termination rights under 

the SSA and therefore Xerox argues that Fujifilm's breach of 

contract claims based on Xerox's termination should be 

dismissed. 

The SSA secured Xerox's right to terminate the

agreement if the audited financial statements of Fuji Xerox

deviated in any material respect from the unaudited statements

that were previously provided to Xerox.  SSA Section 7.01(d),

complaint, paragraph 59.

The audited financial statements showed that Fuji

Xerox's net income was 14.7 percent lower than that reported in

the unaudited statements.  And the earnings before interest,

tax, depreciation, and amortization was 6.7 percent lower.

Courts and commentators have long recognized that 

materiality is primarily a question of fact, the resolution of 

which is necessarily a function of context and circumstances.  

See Bear, Stearns Funding, Inc. v. Interface Group-Nevada, 

Inc., 361 F.Supp.2d 283, 295-296, (S.D.N.Y. 2005). 

In response to Xerox's motion, Fujifilm raises factual

issues that cannot be resolved on a motion to dismiss.

Fujifilm alleges that Xerox made statements that the accounting

differences were in fact immaterial.

Fujifilm contends that the two figures on which Xerox 
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relies are cherrypicked from a significant amount of financial 

information outside of the complaint and that it is not clear 

that these two metrics are actually material in the scheme of 

all of the available financial data and when measured against 

the size of the transaction.  The context in which these 

figures arise is essential for determining materiality and is a 

question of fact that cannot be resolved on a motion to 

dismiss. 

Xerox also argues that its termination was proper

under Sections 5.05(a) and 7.01(d(ii) of the SSA because the

audited Fuji Xerox financial statements were delivered to Xerox

after April 15, 2018, in violation of the SSA.  However, Xerox

does not argue that this alleged breach was material so as to

allow termination.

Fujifilm contends that there was no breach because the 

financial statements it provided on April 15 only lacked 

auditor signatures.  Moreover, Fujifilm contends that any 

possible breach was cured because Fujifilm sent the financial 

data with auditor signatures on April 24 and SSA Section 

7.01(d)(ii) allows 30 days for Fujifilm to cure a breach.  

Whether the breach was material and whether the breach was 

cured are questions that involve issues of fact that cannot be 

resolved on a motion to dismiss. 

Moreover, Xerox's ability to terminate pursuant to

Section 7.01(d) of the SSA was conditioned on Xerox's not
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having materially breached the transaction agreements.

Fujifilm alleges that Xerox had already breached the

transaction agreements when it sent its notice of termination

because it had entered at least the May 1 settlement agreement

by that time without obtaining Fuji's consent.  See SSA Section

5.08.  Fuji also points to the May 13 settlement, although that

settlement agreement apparently occurred shortly after the

notice of termination.

Because there is at least a question of fact regarding 

whether Xerox was in breach of the contract, whether Xerox 

retained its ability to terminate the transaction pursuant to 

Section 7.01(d) raises issues of fact that cannot be decided on 

a motion to dismiss. 

Xerox argues that Fujifilm's claim for breach of the

implied covenant of good faith and fair dealing must be

dismissed because it duplicates Fujifilm's breach of contract

claim.

Under New York law, every contract carries with it an

implied covenant of good faith and fair dealing which obligates

parties to a contract to refrain from doing anything that would

"have the effect of destroying or injuring the right of the

other party to receive the fruits of the contract."  In re

LIBOR-Based Financial Instruments Antitrust Litigation, 962

F.Supp.2d 606, 631 to 632 ((S.D.N.Y. 2013 (citation omitted).

Fujifilm's claim that Xerox breached implied covenant
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of good faith and fair dealing includes allegations beyond

those supporting its breach of contract claims.  Fujifilm

alleges that Xerox acted in bad faith to evade its contractual

obligations and that Xerox's purported reasons for terminating

the agreement are pretextual.

Fujifilm pleads additional facts to support its

contention that Xerox's termination letter was pretextual,

including that Xerox made public statements belying the

assertions in its termination letter and that Xerox sought to

evade its contractual obligations on a post hoc basis to

satisfy Deason and Icahn.  Fujifilm has stated a claim for

violation of the implied covenant of good faith and fair

dealing which is separate from its claim for breach of

contract.

Xerox next argues that Fujifilm has failed to state a

breach of contract claim against Xerox arising from Xerox's

settlement of the Deason I litigation.  The parties do not

dispute that Xerox's failure to provide notice of the

settlement or to obtain Fuji's consent was a breach.  However,

Xerox argues that Fujifilm has not alleged nonspeculative

damages from that breach.

Fujifilm alleges that the relevant settlement

agreements resulted in Xerox's replacing the majority of its

board with directors who oppose the transaction and that as

part of the agreements, the Xerox board terminated the
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transaction.

Accordingly, Fujifilm alleges that its damages are 

coterminous with those flowing from Xerox's purported 

termination of the transaction.  Whether these damages flow 

from the settlement agreements is a question of fact that 

cannot be resolved on a motion to dismiss. 

Fujifilm's complaint also seeks a declaration that

Fujifilm is entitled to terminate the transaction agreements

and obtain a $183 million termination fee.  Under the SSA,

Xerox was bound to recommend that its shareholders vote in

favor of the transaction in the special meeting proxy.

Fujifilm alleges that Xerox failed to meet this obligation by

rescinding its recommendation and by failing to file the

special meeting proxy statement.

Xerox alleges that this claim should be dismissed

because Xerox was subject to an injunction that prevented it

from taking any action in furtherance of the transaction.

While it is true that the law excuses performance that 

has been rendered legally impossible, the injunction at issue 

no longer exists.  See In re Martin Paint Stores, 199 B.R. 258, 

268, (Bankr. S.D.N.Y. 1996), affirmed sub nom. Southern 

Boardwalk, Inc. v. Martin Paint Stores, 207 B.R. 57 (S.D.N.Y. 

1997). 

Moreover, Fujifilm alleges that Xerox's CEO publicly

stated that Xerox terminated the transaction for reasons
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unrelated to the injunction.  This is an issue of fact that

cannot be resolved at this stage.

Additionally, Xerox claims to have already terminated

the transaction and therefore argues that Fujifilm's claim for

a declaration that Fujifilm can terminate the agreement is

moot.

However, as discussed above, whether Xerox properly 

terminated the agreement cannot be resolved on a motion to 

dismiss.  And whether Fujifilm should have the right to 

terminate the agreement and claim the termination fee cannot be 

decided on this motion to dismiss. 

For all of the above reasons, Xerox's motion to

dismiss is denied.  The Court has considered all of the

arguments raised by the parties.  To the extent not

specifically addressed, the arguments are either moot or

without merit.  So ordered.

All right.  Time for the scheduling order.  How much

time for discovery?

MR. STERN:  Your Honor, we had had discussions with

Xerox's counsel back in the summer and before the motion was

made in which we had hashed out some dates which I think we had

agreement on.  I don't have them with me.

MR. MUNDIYA:  We may have an agreement, yes.

MR. STERN:  I think Mr. Mundiya and I are both happy

to put our heads back together on that and submit something to
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your Honor if you'd like.  We can certainly do that very

quickly.  It may be better to do it that way rather than to

pick dates out of the air right now.

THE COURT:  Okay, with the caveat you can give me a

26(f) report after you've consulted about all of the relevant

factors and give me a proposed schedule.  The case has been

pending for some time.  You have to provide a time to answer

obviously.  The motion to dismiss was filed in lieu of an

answer.  So there's been no answer.

I would think that an answer should be due in 14 days,

and I would have thought that you would want to complete

discovery in something like six months, including expert

discovery.

Is that consistent with what you were thinking about?

MR. STERN:  It is consistent, your Honor, with what

Fujifilm was thinking about, and I think it's very doable in

this case.  Obviously, as you said, the case has been pending a

long time, and your Honor admonished us last fall to have

documents ready, gathered.  So I assume that's been happening

on Xerox's side.  It has been on Fujifilm's as well.  So that

seems very doable.

MR. MUNDIYA:  Yes.  That may work.  The only caveat I

would have, your Honor, is with respect to the answer.  There

may be counterclaims which may take a little bit more time to

put in.  So we probably need a little bit more time than 14
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days to put in an answer, your Honor, but we'll work that out

with Mr. Scully and get back to you.

THE COURT:  You might 21 days to file the answer and

counterclaims and provide for the time to answer or move to

dismiss the counterclaims.  But the case shouldn't be stayed if

there is any litigation over the counterclaims because they,

after all, relate to the same transaction.

And if six months to complete discovery is good, then 

you should also provide for dispositive motions 30 days 

thereafter.  The joint pretrial order, motions in limine, 

thirty days after the date for dispositive motions or 30 days 

after the decision of any dispositive motions.  And you should 

provide for a ready trial date 48 hours' notice 14 days after 

the submission of the joint pretrial order so that you have a 

ready trial date. 

If you find it useful, I have a general civil

scheduling order that you can have which is what I usually use.

You're welcome to adapt it with more specific dates, if you

want, for such things as when you're going to make expert

disclosure and dates if you want for other discovery devices or

not.

I try to not refer discovery disputes to the

magistrate judge because I want to see who's being reasonable

and who's not being reasonable.  So if you have discovery

disputes in the course of the case, which I hope you won't,
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just send me a letter and we'll have a conference.  Okay?

Anything else?

MR. STERN:  Just one item, your Honor, just so I'm

clear.  When we were here for the premotion conference, I think

we mentioned that we had served subpoenas, actually nonparty

subpoenas at that point, which we subsequently told all the

recipients, although you hadn't issued an order, that you had

said discovery should be held in abeyance.

I assume we are free to let them know, consistent with

moving things forward now, let them know that we'd like to --

THE COURT:  There is no stay.  To the extent I issued

a stay pending a decision on the motions to dismiss, the stay

is dissolved.

MR. STERN:  Very good.

THE COURT:  Do you need any further order on that?

MR. STERN:  I don't think we do, your Honor, because I

don't think you issued a formal order to begin with.  We had

just communicated what you had told us in court.

THE COURT:  Great.

MR. MUNDIYA:  Thank you, your Honor.

MR. STERN:  Thank you, your Honor.

THE COURT:  Okay.  Good to see you all.

(Adjourned)
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