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Carmen Ribbe (“Ribbe”), a stockholder of Xerox Corporation (“Xerox” or the 

“Company”), by and through his counsel of record, respectfully submits this objection to Class 

Plaintiffs’ Motions for Class Certification (NYSCEF# 862), Final Approval of Proposed 

Settlement NYSCEF# 888), and Attorney’s Fees and Costs (NYSCEF# 957), as well as their 

memoranda of law submitted in support thereof (NYSCEF# 864, 926, & 958).1 

INTRODUCTION 

Class Plaintiffs seek final approval of their Proposed Settlement2, through which they 

would release valuable claims and thereby eliminate: (i) Xerox’s ability to recover over $1 billion 

in potential contract liability arising from termination of a proposed transaction with FUJIFILM 

Holdings Corporation (“Fuji”); and (ii) legal recourse to challenge a coerced, zero-premium 

change in control. Class Plaintiffs also seek certification of a settlement class and payment of $7.5 

million in attorneys’ fees by Xerox in exchange for this global release of claims. The Proposed 

Settlement offers no consideration whatsoever to the Company or its stockholders in return for the 

global release and millions in attorneys’ fees. Accordingly, Ribbe submits that the Proposed 

Settlement is inadequate, unreasonable, and unfair to Xerox, and respectfully requests that the 

Court deny Class Plaintiffs’ applications. 

The story of the Proposed Settlement is one of vying Xerox fiduciaries and stakeholders, 

all of whom should have had the Company’s best interests at heart, but instead pursued their own, 

                                                 
1 No class has been certified or class representatives approved. Ribbe refers to Asbestos Workers Philadelphia Pension 
Fund, Iron Workers District Council of Philadelphia & Vicinity Benefit and Pension Plan, Robert Lowinger, and 
Carpenters Pension Fund of Illinois as “Class Plaintiffs” solely for the sake of consistency with other parties’ filings. 
2 This settlement was initially memorialized in two documents entered into on May 13, 2018. See Director 
Appointment, Nomination and Settlement Agreement dated May 13, 2018, Deason v. Fujifilm, et al., Index No. 
650675/2018, NYSCEF# 1064 (Sup. Ct. N.Y. Cnty. May 21, 2018) (“Deason Settlement”); (NYSCEF# 553, 
Memorandum of Understanding dated May 13, 2018 (“MOU”)). The MOU established the framework for the 
“Proposed Settlement”, the terms of which are set forth in the Stipulation and Agreement of Settlement dated June 18, 
2018. (See NYSCEF# 611, “Settlement Agreement”). A functionally identical version of the Settlement Agreement 
dated July 13, 2018 has also been submitted to the Court. (See NYSCEF# 932). 
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selfish interests. It began on May 13, 2018, when the Resigning and Continuing Directors3 entered 

into the Deason Settlement and agreed to take control of Xerox’s board of directors (“Board”) 

away from public stockholders and cede it to Carl Icahn (“Icahn”) and Darwin Deason (“Deason”), 

who had secured a preliminary injunction and were then waging a proxy contest to take control of 

the Board. Icahn and Deason agreed to abandon their litigation and release the Resigning and 

Continuing Directors from claims for breach of fiduciary duty, but in return demanded termination 

of the Fuji Transaction4, resignation of the Resigning Directors, and ceding of control over a 

majority of Board seats through appointment of Icahn and Deason’s New Directors. Out of self-

interest the Board caved to Icahn and Deason’s demands notwithstanding the deleterious impact 

on Xerox and the voiceless contingent of Company stockholders. 

On the very same day and in coordination with Deason and Icahn, Class Plaintiffs entered 

into the MOU, which they acknowledge did not secure any “relief” beyond what Icahn and Deason 

negotiated for themselves through the Deason Settlement. The MOU did, however, contemplate 

“customary releases” of claims that Class Plaintiffs asserted or could have asserted “that arise out 

of or are based upon the allegations, transactions, facts, matters or occurrences, representations or 

omissions” pleaded by Class Plaintiffs. In other words, Class Plaintiffs proposed to vastly expand 

the limited releases from claims brought by Icahn and Deason to preclude claims by all other Xerox 

stockholders challenging any aspect of, among other things, the Deason Settlement. In exchange 

for this expanded release, which would eliminate claims challenging Icahn and Deason’s 

                                                 
3 “Director Defendants” refers to the “Resigning Directors” (i.e., Jeff Jacobson (“Jacobson”), Robert Keegan 
(“Keegan”), Ann Reese (“Reese”), William Curt Hunter (“Hunter”), Charles Prince (“Prince”), and Stephen H. 
Rusckowski (“Rusckowski”)), the “Continuing Directors” (i.e., Cheryl Krongard (“Krongard”), Gregory Brown 
(“Brown”), Sara Martinez Tucker (“Tucker”), and Joseph J. Echevarria (“Echevarria”)), and the “New Directors” (i.e., 
Keith Cozza (“Cozza”), Nicholas Graziano (“Graziano”), Scott Letier (“Letier”), Jonathan Christodoro 
(“Christodoro”), and John Visentin (“Visentin”)). 
4 The “Fuji Transaction” refers to the proposed acquisition by Fuji of a majority of Xerox stock that was approved by 
the Resigning and Continuing Directors and announced on January 31, 2018. 
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usurpation of control or seeking recovery for liability arising from termination of the Fuji 

Transaction, Class Plaintiffs negotiated a $7.5 million fee for their attorneys despite the failure of 

those attorneys to secure any benefit for Xerox or its stockholders. 

Icahn, Deason, Class Plaintiffs, the Resigning Directors, and the Continuing Directors all 

decided to pursue their own selfish ends at Xerox’s expense through the Deason Settlement and 

MOU. On June 18, 2018, the New Directors followed suit by entering into the Settlement 

Agreement, which fully committed Xerox to releasing claims on the same, global scale 

contemplated by the MOU. In so doing, the New Directors have arranged for minority stockholders 

to lose their ability to legally challenge Icahn and Deason’s arrogation of control, even though 

Icahn and Deason—i.e., the New Directors’ current and/or former employers—own just 16% of 

outstanding Company stock. The Settlement Agreement’s release would also eliminate any 

recourse that Xerox might have for liability arising from the Board’s termination of the Fuji 

Transaction. Coincidentally, the same day that the Board committed Xerox to the Settlement 

Agreement, Fuji sued Xerox seeking damages in excess of $1 billion purportedly resulting from 

the Board’s unilateral termination of the Fuji Transaction.  

Ribbe has brought these matters to the attention of Class Plaintiffs and the Board repeatedly 

by, among other things, filing his initial complaint, objecting to preliminary approval of the 

Proposed Settlement, and making demand on the Board. Neither the Board nor Class Plaintiffs, 

however, have done a single thing to modify or set aside the Proposed Settlement to protect Xerox. 

Ribbe has filed a complaint to safeguard the Company’s interests, but the claims that Ribbe is 

advancing on Xerox’s behalf may likely be extinguished if the Proposed Settlement is approved.5 

                                                 
5 Xerox’s strongest argument against Fuji’s contract claim is that downward revisions in the financial statements for 
the joint venture operated by Fuji and Xerox—to wit, a 14.7% decrease in net income and 6.7% decrease in earnings 
before interest, tax, depreciation, and amortization—were a material deviation from prior statements and gave Xerox 
the right to terminate the Fuji Transaction. Fuji, however, has argued that the 14.7% change in net income, equal to 
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Put succinctly, the Proposed Settlement achieves much for the Resigning, Continuing, and 

New Directors, as well as Icahn and Deason, but nothing at all for the Company’s stockholders. 

Indeed, Xerox would have to pay $7.5 million were the Proposed Settlement approved. The 

Proposed Settlement is not fair, reasonable, or adequate; on the contrary, its approval could spell 

disaster for Xerox by perpetuating its domination by activist investors with interests which diverge 

from the long-term wellbeing of the Company. Indeed, approval of the Proposed Settlement may 

leave the Company and its stockholders without recourse to recover over $1 billion in potential 

liability and would bless the wrongful seizure of control by Icahn and Deason with only a false 

semblance of process. Ribbe respectfully requests that the Court reject the Proposed Settlement. 

STATEMENT OF FACTS AND PROCEDURAL POSTURE 

A. Background of the Proposed Settlement 

Fuji and Xerox have been strategic partners in a joint venture, Fuji Xerox Co., Ltd., since 

1962. ¶ 48.6 Fuji first approached Xerox into entering into a strategic transaction in March 2017, 

when Jacobson—who had only taken over as CEO on January 1, 2017—traveled to Japan to meet 

with Fuji’s senior executives. ¶¶ 72 & 77. Icahn, who had already voiced his disapproval of 

Jacobson serving as CEO through Christodoro on May 31, 2016, began aggressively pressuring 

Jacobson to sell Xerox at a dinner at Icahn’s penthouse on May 16, 2017. ¶¶ 71 & 87. Jacobson 

recalled that Icahn had said that he was sorry he had ever invested in the Company, Xerox’s 

“business was a piece of s***”, and “the industry was a piece of s***”. ¶ 87. Krongard similarly 

recalled that Icahn told her he had “spent the dinner sort of yelling at Jeff and the team that he did 

                                                 
roughly $80 million, is immaterial given the approximately $8 billion value of the Fuji Transaction. The Southern 
District of New York denied Xerox’s motion to dismiss and determined that the materiality of these terms is a question 
of fact. If Fuji wins a recovery, the Proposed Settlement will ensure that Xerox cannot seek contribution by prosecuting 
breach of fiduciary claims against the responsible individuals, namely: the Resigning and Continuing Directors. 
6 Unless otherwise indicated, citations to “¶ __” refer to the complaint (NYSCEF# 1) filed in Ribbe v. Jacobson, et 
al., Index No. 652147/2019 (Sup. Ct. N.Y. Cnty.) (“Ribbe II”). 
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not think they were doing a good job with Xerox and that if Jeff did not get Xerox sold, he was 

going to be fired.” Id. Over the rest of the year, Jacobson worked with senior executives at Fuji to 

design the Fuji Transaction, whereby Fuji would gain control over a majority of Xerox’s 

outstanding shares without paying Xerox stockholders any control premium, as confirmed by 

Xerox’s own financial advisor. ¶¶ 100-50 & 158.  

After the Fuji Transaction was pitched to the Board, Christodoro resigned (seemingly in 

protest) and Icahn launched a proxy contest. ¶¶ 151-63. Deason, for his part, began a campaign of 

writing public letters to Xerox stockholders, which Icahn subsequently joined. ¶¶ 176, 183, & 186. 

To salvage the deal and garner Board support, Jacobson arranged for five seats on the combined 

entity’s prospective board for existing Xerox directors. ¶¶ 179-80. The Board approved the Fuji 

Transaction on January 30, 2018, and the Company announced it the next day. ¶¶ 209-10. 

Two weeks later, Deason commenced litigation by filing an initial complaint and motion 

for an expedited preliminary injunction hearing. Deason v. Fujifilm, et al., Index No. 650675/2018 

(Sup. Ct. N.Y. Cnty., filed Feb. 13, 2018) (“Deason I”).7 From February 15 through February 21, 

2018, Class Plaintiffs filed their tag-along actions seeking identical relief. (See NYSCEF# 27). On 

April 27, 2018, the Court entered its Decision & Order (NYSCEF# 488, “IAS Decision”) in which 

it preliminarily enjoined consummation of the Fuji Transaction and enforcement of Xerox’s 

advance notice by-law precluding competing director nominations. 

B. Icahn and Deason Arrogate Control of the Company through Private Settlement of 
Deason’s Individual Litigations. 

Despite this victory, Deason and Icahn, however, circumvented the ordinary course of 

running a competing slate of directors for election by Xerox’s stockholders. Rather, they attempted 

                                                 
7 Deason also filed a second action on March 2, 2018 seeking suspension of an advance notice by-law requiring that 
director nominations be made by December 11, 2017 so that Icahn and Deason could run their competing slate of 
directors, and Icahn and Deason announced that they would share the costs of Deason’s actions. ¶¶ 222 & 227. 
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to ram through a settlement with the Resigning and Continuing Directors whereby Deason and 

Icahn would usurp control over the Board by taking control of a majority of seats in exchange for 

granting expansive releases to the directors who were to have stepped down. (Deason I, NYSCEF# 

1018). At two separate hearings on May 1 and 3, 2018, the Court declined to approve this 

settlement on short notice. (NYSCEF# 522, Deason I, NYSCEF# 1045). After the Board backed 

out of this initial attempt at settlement when the Court declined to so-order the stipulations of 

dismissal submitted by the parties, Deason entered into the Deason Settlement on May 13, 2018. 

(Deason Settlement).  

Without approval from the Court or Xerox’s stockholders, the Resigning Directors 

resigned and the New Directors were appointed. Each of the New Directors was a current or former 

employee of Icahn or Deason. (Id.). Together with Krongard, who had been appointed to stave off 

Icahn’s previous threats to wage a proxy contest, the New Directors afforded Icahn and Deason 

control over six of nine seats. ¶¶ 260, 318-20. This control has since swelled to 86% (i.e., six of 

seven seats) following the May 21, 2019 annual meeting of stockholders, when Brown and 

Martinez Tucker stepped down from the Board. Moreover, pursuant to the Deason Settlement, the 

Board also terminated the Fuji Transaction just prior to effectuating the change in Board 

composition. 

C. Class Plaintiffs Offer up Global Releases, the Current Board Moves to Lock in 
Deason and Icahn’s Control, and Fuji Sues. 

Concomitant with execution of the Deason Settlement, Class Plaintiffs entered into the 

MOU, which provided for “customary releases” of claims stockholders asserted or could have 

asserted “aris[ing] out of or are based upon the allegations, transactions, facts, matters or 

occurrences, representations or omissions set forth in the” Class Plaintiffs’ complaint. (NYSCEF# 

553 at 7-8). These “customary” releases were finally described in the Settlement Agreement: 
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“Settled Plaintiff Claims” means any and all claims, causes of action, actions, 
rights, judgments, obligations, damages, fines, penalties, amounts, demands, losses, 
controversies, contentions, complaints, promises, accountings, bonds, bills, debts, 
liabilities, dues, sums of money, expenses, specialties, interest, and fees and costs 
(whether direct, indirect or consequential, incidental or otherwise including, 
without limitation, attorneys’ fees, expert or consulting fees, accountants’ fees and 
court costs, of whatever nature) of any kind whatsoever, in any capacity, in law or 
in equity, whether arising under federal, state, foreign, or common law or the laws 
of any other relevant jurisdiction, whether now known or unknown, suspected or 
unsuspected, against the Released Xerox Defendant Persons through the date of 
the Settlement Agreement that any Plaintiff (i) asserted in the Amended 
Complaint; or (ii) could have asserted in any forum that arise out of or are based 
upon the allegations, transactions, facts, matters or occurrences, representations 
or omissions set forth in the Amended Complaint (except for claims relating to the 
enforcement of the Settlement). For avoidance of doubt, the Settled Plaintiff Claims 
do not include any claims asserted against Fuji.  

(Settlement Agreement at 9, ¶(aa) (emphasis added)). Because this global release extends to all 

claims “aris[ing] out of . . . the allegations, transactions, facts, matters or occurrences, 

representations or omissions set forth” in Class Plaintiffs’ pleading, approval of the Settlement 

Agreement would extinguish claims relating to the purported termination of the Fuji Transaction, 

which was part of the Proposed Settlement and arose from the facts and circumstances described 

in Class Plaintiffs’ complaint.  

Consequently, on May 24, 2018, Ribbe filed suit to, among other things, pursue claims for 

breach of fiduciary duty. Ribbe v. Jacobson, et al., Index No. 652613/2018 (Sup. Ct. N.Y. Cnty. 

May 24, 2018) (“Ribbe I”). Specifically, Ribbe brought claims against the Resigning and 

Continuing Directors for “caus[ing] Xerox to waive claims for breach of fiduciary duty worth 

potentially hundreds of millions of dollars” because of “the possibility that Fuji might sue Xerox 

over termination of the Fuji Transaction”. (Ribbe I, NYSCEF# 1, ¶ 329). Ribbe emailed a courtesy 

copy to the Company’s counsel the following day and formally served his complaint on Xerox on 

June 5, 2018. (Ribbe I, NYSCEF# 11). Though Ribbe described the impact of the MOU’s release 

in the complaint he served on the Board (see Ribbe I, NYSCEF# 1, ¶¶ 258-59), the New Directors 
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nevertheless caused Xerox to enter into the Settlement Agreement on June 18, 2018 and thereby 

joined the Resigning and Continuing Directors in exposing Xerox to potentially massive liability. 

That same day, Fuji commenced litigation against Xerox (Fujifilm Holdings Corp. v. Xerox 

Corp., No. 18-cv-5458 (S.D.N.Y.) (the “Fuji Action”)), just as Ribbe had warned would happen. 

Fuji is advancing a claim for breach of contract and several related causes of action. (Fuji Action 

D.I. 1, annexed to the accompanying declaration of Christopher J. Kupka (“Kupka Decl.”) as 

Exhibit A). Specifically, Fuji has alleged that one of the documents underlying the Fuji Transaction 

required that Xerox “consult with [Fujifilm] regarding the defense, settlement or prosecution of 

any such shareholder litigation” and not consent to settlement without Fuji’s prior written 

consent. Id. ¶¶ 112-13 (emphasis added). Fuji claims that it “has been damaged in an amount to be 

determined at trial, but estimated to exceed $1 billion”, inclusive of the $183 termination fee built 

into the Fuji Transaction. ¶¶ 59, 123. The Southern District of New York has since denied Xerox’s 

motion to dismiss the Fuji Action and the matter has proceeded to discovery. (See Feb. 22, 2019 

Transcript, Kupka Decl. Ex. B). 

The day after Fuji filed suit, Class Plaintiffs moved the Court for preliminary approval of 

the Proposed Settlement and filed supporting papers. (NYSCEF# 608). At the July 16, 2018 

hearing on Class Plaintiffs’ motion, the Court declined to preliminarily approve the Proposed 

Settlement and advised Class Plaintiffs that “you can’t enter into a settlement on behalf of the class 

if the class hasn’t been certified and you haven’t been designated as counsel for the class and your 

clients haven’t been designated as class representatives.” (NYSCEF# 682 at 12:18-22). The Court 

further instructed the parties that “whatever the true state of facts are, that should be fairly and 

lucidly explained to all of the members of the class, which includes all of the shareholders of 

Xerox, except Mr. Icahn and Mr. Deason, who have made their own separate arrangements and 
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have no interest in what benefits do or don’t apply to the remaining 85 percent of the Xerox 

shareholders.” (Id. at 14:21-15:2). The Court indicated that it was “prepared to allow notice to go 

[out] to the class that this action has been taken by the three individual Plaintiffs and that there will 

be a hearing on whether this action should proceed as a class action and whether Plaintiffs are 

suitable class representatives and whether Plaintiffs’ counsel should be appointed as class 

counsel.” (Id. at 10:24-11:5). 

D. The First Department Dissolves the Injunctions, Ribbe Files Suit after the Board 
Rejects His Demand, and the Court Authorizes Notice of the Proposed Settlement. 

While Icahn, Deason, Class Plaintiffs, and the Board were engineering the Proposed 

Settlement, Fuji prosecuted its appeal of the IAS Decision. On October 16, 2018, the First 

Department of the Appellate Division of the Supreme Court issued its Decision and Order. Deason 

v. Fujifilm Holdings Corp., 165 A.D.3d 501 (1st Dep’t 2018) (“Appellate Decision”). The First 

Department determined that Deason and Class Plaintiffs had failed to plead “claims alleging aiding 

and abetting a breach of fiduciary duty as against Fuji”. Id. at 502. With respect to their other 

claims, the First Department held that they “failed to show bad faith or a disabling interest on the 

part of the majority of the directors of Xerox such that plaintiffs’ actions stood a likelihood of 

success on the merits.” Id. at 501. Consequently, the First Department dissolved the injunctions 

put in place by this Court. Id. 

In the ensuing months, Class Plaintiffs submitted different versions of their proposed notice 

of the Proposed Settlement (see NYSCEF# 712, 792, & 797), to which Ribbe lodged objections 

(see NYSCEF# 773, 795). At a conference on December 6, 2018, the Court directed Class 

Plaintiffs to give all parties an opportunity to comment on the notice and, when no parties had any 

further comments or objections, the Court would review the draft notice. (Ribbe I, NYSCEF# 120 

at 13:3-11). The Court also directed Ribbe “to make a demand on the board to take action and if, 
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as and when they decline to take action,” to refile. (Id. at 8:26-9:3).  

Pursuant to the Court’s direction, on January 14, 2019, Ribbe made demand on the Board 

to, among other things, take action against the Resigning, Continuing, and New Directors for their 

role in effecting the change in control and/or insulating it from legal challenge. (¶ 286). Instead of 

addressing the demand, on March 15, 2019, the Board filed a preliminary proxy indicating that it 

had re-nominated Krongard, Echevarria, and the New Directors and that Brown and Martinez 

Tucker would not be seeking reelection, such that Icahn and Deason would control six out of seven 

Board seats. (¶ 292). 

On May 7, Class Plaintiffs filed another iteration of a proposed notice (NYSCEF# 931), to 

which Ribbe again lodged objections (NYSCEF# 935). After the Court directed certain revisions 

(NYSCEF# 934) and held a hearing whereat the Court directed that the notice “disclose everything 

about potential consequences of the settlement class being certified and the settlement being 

approved” (NYSCEF# 942, 7:1-3), Class Plaintiffs, Ribbe, and the Xerox-affiliated parties 

conferred concerning further revisions which were submitted to the Court on May 21, 2019 

(NYSCEF# 944). On May 23, 2019, the Court approved the form of notice (NYSCEF# 947), a 

finalized copy of which was filed with the Court on June 3, 2019. (NYSCEF# 951). 

ARGUMENT 

The Proposed Settlement would lock in Icahn and Deason’s usurpation of the Board and 

release extremely valuable claims belonging to Xerox yet would achieve nothing for Xerox. It is 

not fair, reasonable, or adequate, and does not support certification of a settlement class, 

particularly where the putative class’s claims were rendered entirely worthless by the First 

Department’s finding—on an expansive record—that approval of the Fuji Transaction was not a 
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breach of fiduciary duty. Because Class Plaintiffs achieved nothing,8 there is no reason to pay their 

counsel from Xerox’s coffers an extraordinary $7.5 million fee or approve release of the 

Company’s valuable, remaining claims. 

I. THE PROPOSED SETTLEMENT IS INADEQUATE, UNREASONABLE, AND UNFAIR. 

Compromise of a putative class action requires approval by the Court. N.Y. CIV. PRAC. L. 

& R. (“CPLR”) § 908. Though “CPLR 908 does not prescribe specific guidelines for a court to 

follow in determining the merits of a proposed class action settlement ‘case law suggests the 

components which should be considered in reviewing a settlement: the likelihood of success, the 

extent of support from the parties, the judgment of counsel, the presence of bargaining in good 

faith, and the nature of the issues of law and fact[.]’” In re Colt Indus. S’holder Litig., 155 A.D.2d 

154, 160 (1st Dep’t 1990) (“Colt I”) (quoting Klurfeld v. Equity Enters., Inc., 79 A.D.2d 124, 133 

(2d Dep’t 1981)), modified on appeal, 77 N.Y.2d 185 (1991) (“Colt II”). In the decades since Colt, 

the First Department has “revisit[ed the] five-factor Colt standard” to “curtail excesses . . . on the 

part of overzealous litigating shareholders and their counsel”, and now also considers “whether 

the proposed settlement is in the best interests of the putative settlement class as a whole, and 

whether the settlement is in the best interest of the corporation.” Gordon v. Verizon Communc’ns, 

Inc., 148 A.D.3d 146, 158-59 (1st Dep’t 2017). When viewed against the controlling authority, the 

inadequacy and unfairness of the Proposed Settlement is startling. 

A. The Proposed Settlement Achieves Nothing beyond What Icahn and Deason 
Negotiated for Themselves. 

Class Plaintiffs acknowledge that the Proposed Settlement’s “consideration” is coextensive 

with the terms of the Deason Settlement; i.e., they have achieved nothing more than what was 

                                                 
8 As Class Plaintiffs’ counsel has previously acknowledged, “[w]ithout consideration, there should be no settlement.” 
Mark Lebovitch & Jeroen van Kwawegen, “Of Babies and Bathwater: Deterring Frivolous Stockholder Suits without 
Closing the Courthouse Doors to Legitimate Claims,” 40 DEL. J. CORP. L. 491, 498 (2016). 
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agreed to by Deason, Icahn, and the Resigning and Continuing Directors. (NYSCEF# 941, 3:10-

4:3 (claiming that Class Plaintiffs “negotiated alongside” Deason and Icahn for the settlement 

“consideration”); NYSCEF# 890, ¶¶ 30-50 (claiming that Class Plaintiffs supported a settlement 

with “‘checks and balances’ on any Incoming Directors or CEO nominated by Deason and Icahn”, 

even though no checks or balances were ever put in place)). Class Plaintiffs’ counsel even highlight 

the role that they played in the negotiations. (NYSCEF# 890, ¶ 32 (claiming that “Class Plaintiffs’ 

agreement to any settlement was a necessary condition” and their “support was essential” even 

though they had not been appointed Class representatives by the Court) (emphasis in original)).  

Nowhere in Class Plaintiffs’ moving papers, however, do they identify a single benefit that 

they independently secured by lending their purportedly “necessary” and “essential” support to the 

negotiation process. This is not surprising – while Ribbe has not had opportunity to take discovery 

concerning the Proposed Settlement, those documents which have been publicly filed in Fuji’s 

contract litigation show that the Board was concerned with meeting Icahn and Deason’s demands. 

(See, e.g., July 29, 2019 Letter to Court with Exhibits, Kupka Decl. Ex. C, at 94-2, 94-3, & 94-4 

(revealing the Board’s concern with settling with Icahn and Deason and omitting mention of Class 

Plaintiffs)).  Analysis of the terms of the Proposed and Deason Settlements makes clear that there 

is no item of purported “consideration” which was not already provided for by the Deason 

Settlement or the Board’s existing fiduciary obligations: 

• Waiver of the advance notice by-law (Settlement Agreement ¶ 7(a), Deason Settlement 
§ 1(a)(iv)); 

• Xerox required to hold its annual meeting on an expedited basis (Settlement Agreement 
¶ 7(b), Deason Settlement § 1(a)(v)); 

• Resignation of the Resigning Directors and appointment of the New Directors 
(Settlement Agreement ¶ 7(c), Deason Settlement § 1(a)(i)); 

• Jacobson resignation treated as voluntary and appointment of Visentin (Settlement 
Agreement ¶ 7(d), Deason Settlement § 1(a)(i)-(ii)); 
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• New directors treated as “continuing directors” for purposes of various agreements 
entered into and/or binding on Xerox (Settlement Agreement ¶ 7(e), Deason Settlement 
§ 1(a)(i)); 

• A promise by the Continuing Directors to consider value maximizing transactions 
entirely redundant of their existing fiduciary obligations (Settlement Agreement ¶ 8); 
N.Y. BUS. CORP. L. § 717; and 

• A promise by Xerox and the Continuing and Resigning Directors to withdraw their 
appeal upon approval of the Proposed Settlement that has no value because the First 
Department already dissolved the injunctions entered by this Court (Settlement 
Agreement ¶ 10, Deason Settlement § 2(n)). 

Class Plaintiffs claim that “the Proposed Settlement has provided, and will continue to 

provide, Xerox and its shareholders with significant benefits.” (NYSCEF# 926 at 4; accord Ribbe 

I, NYSCEF# 120, 11:3-9 (“THE COURT: I read your papers. I understand that you think you 

secured an enormous benefit for the class. MR. LEBOVITCH: That’s why, your Honor, we want 

to focus on why I would like to ask if notice can go out and the reasons being our goal in this 

litigation was to get Xerox out of Fuji deal because of what Fuji had done and give it a chance.”)). 

Specifically, Class Plaintiffs argue that:  

Putting the decision of whether to pursue the Proposed Transaction, any other 
transaction, or a standalone strategy in the hands of the reconstituted Board was a 
far better outcome than leaving it in the hands of Jacobson and the other Director 
Defendants, who otherwise would continue to defend the merits of the Proposed 
Transaction they approved. 

(NYSCEF# 926 at 24). Even counterfactually assuming arguendo that Class Plaintiffs—and not 

Deason and Icahn—were the driving force behind the termination and change in control, those 

actions provided no benefit to the Class. Quite to the contrary, these “benefits” exposed the 

Company to potentially massive liability in excess of $1 billion and gave the original corporate 

raider a majority of seats on the Board. 

The First Department has determined—based on the very same extensive record that Class 

Plaintiffs brag about helping Deason develop—that approval of the Fuji Transaction was not a 



14 

breach of fiduciary duty. Deason, 165 A.D.3d at 501. Class Plaintiffs did not seek leave from the 

Court of Appeals to have this law of the case reversed, yet nevertheless pretend that the Appellate 

Decision does not control. (See generally NYSCEF# 926 at 23 (“[W]hile Class Plaintiffs and the 

Court understood New York corporate law in one manner . . . the Appellate Opinion – to the extent 

it engaged in legal analysis at all – necessarily took a starkly different view of the state of corporate 

law . . . .”)). To this end, Class Plaintiffs maintain they “are confident that their positions and this 

Court’s PI Decision were well-grounded in law and in fact” and persist in arguing that “securing 

the resignation of the directors . . . and putting Xerox on a path towards a bold new direction, was 

the right call.” (NYSCEF# 2 & 20). Class Plaintiffs’ confidence notwithstanding, Xerox is now on 

the path towards potentially losing more than $1 billion. 

The Fuji Transaction ultimately did not harm Xerox stockholders, who had an absolute 

right to vote it down through regular exercise of their franchise.9 The termination of the Fuji 

Transaction, on the other hand, has exposed the Company to massive liability. Fuji has cited a 

contract provision requiring Xerox to consult with Fuji prior to entering into a shareholder 

settlement, which it failed to do (Ex. A ¶¶ 112-13), as well as pretextual termination of the Fuji 

Transaction (Id. ¶¶ 103-10) as independent bases for collecting, at minimum, a $183 million 

termination fee provided for by the Fuji Transaction agreements. Fuji is further claiming that the 

foregone “synergies” arising from the prospective combination of Fuji and Xerox give rise to more 

than $1 billion in expectation damages. (Id. ¶ 92). Xerox’s defense to this action is grounded in 

Fuji’s failure to provide accurate financials for the companies’ joint venture. (NYSCEF# 870 at 2 

(citing “deviations of 14.7% for Net Income and 6.7% for reported EBITDA” for fiscal year ending 

                                                 
9 Ribbe’s opposition to the Fuji Transaction is not to the contrary. Ribbe remained ready and willing to file an amicus 
brief explaining his position, had Class Plaintiffs chosen to seek leave to appeal from the Court of Appeals. Regardless 
of Class Plaintiffs’ decision not to exhaust their options, however, the stockholders remained free to consider the 
transaction, and rejection would not have triggered contract liability. (NYSCEF# 14, §7.01(b)(iii)). 
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March 31, 2017 and “for the fiscal year ending March 31, 2016 . . . deviations of 6.1% for Net 

Income”)). If these arguments ultimately fail—as they did in spectacular fashion at the motion to 

dismiss stage (see Ex. B at 11-21)—Xerox stockholders will be left holding the bag and if the 

Proposed Settlement is finally approved, they will have no recourse for recovery. 

The “benefits” ostensibly flowing from the change in control identified by Class Plaintiffs 

(see NYSCEF# 926 at 24-29) are either speculative or illusory. Class Plaintiffs tout the 

appointment of Visentin, who was employed by Deason and Icahn as a consultant, even though he 

was initially selected to replace Jacobson by the very same Resigning and Continuing Directors 

that Class Plaintiffs claim were ill-suited to steer Xerox’s future course. (Id. at 26). Class Plaintiffs 

claim that Visentin has “reduced operational reliance upon Fuji and Fuji-Xerox”, but point only to 

his claim in a letter to Fuji that Xerox presently intends to not renew an agreement in 2021. (Id.). 

The “three-year strategy” which Class Plaintiffs tout is by definition unproven and will result in a 

substantial drop in revenue. (NYSCEF# 913 at 9). Class Plaintiffs tout the “$150 million in savings 

already having been achieved as of February 6, 2019” (NYSCEF# 926 at 26), but the Company’s 

most recent 10-Q reflects an even greater $229 million drop in revenue compared to the first 

quarter of 2018. (See Form 10-Q filed by Xerox on May 2, 2019, Kupka Decl. Ex. D, at 3). To the 

extent that Class Plaintiffs tout Xerox’s stock performance as of May 3, 2019 (NYSCEF# 926 at 

26-27), since the announcement of the Fuji Transaction Xerox underperformed both Fuji’s 

American Depositary Shares and the S&P 500 as measured by its most popular tracking index 

fund, SPY: 
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Nor does the Proposed Settlement provide any strategic benefit for Xerox stockholders. 

Class Plaintiffs claim that because the “Proposed Settlement also required that the Xerox 

Defendants withdraw their appeal upon approval of the settlement”, it will “help[] minimize the 

risk that the unfair transaction would ever close”. (NYSCEF# 926 at 27). This claim fails not only 

because the First Department has essentially determined that no claim lies against the Board for 

approving the Fuji Transaction (see discussion infra § II), but also because Xerox stockholders 

always had a right to reject its consummation. While Class Plaintiffs claim that the Proposed 

Settlement freed up the possibility for a deal with “other potential suitors for Xerox [who] were 

expressing interest in possible transactions” (NYSCEF# 926 at 28), no alternative has come to 

fruition. Indeed, Board minutes reflect that the response to the initial settlement was “a 

combination of confusion, surprise and frustration”, with even “Icahn’s investors . . . dissatisfied 

with his campaign and the damage it appeared to be causing to the prospects of reaching a more 

favorable set of transaction terms with” Fuji. (Ex. C at 94-4 p. 2). And Class Plaintiffs’ ipse dixit 

that “Xerox would be left with ineffective leaders” relative to the Continuing Directors absent the 
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Proposed Settlement ignores their own exhibit demonstrating that the old Board was attempting to 

secure greater consideration in light of the accounting scandal at the joint venture: 

. . . we sought to engage with you on numerous occasions to improve the terms of 
the Transactions, including, among other instances, (a) during the weeks of March 
7 and April 11, when Mr. Jacobson traveled to Tokyo to meet with Mr. Komori and 
others, (b) on April 24, in a video conference between Mr. Komori and Mr. Keegan, 
(c) on April 28, in a letter from Mr. Keegan to Mr. Komori and (d) on May 9 and 
10, in discussions between our advisors and FH’s representatives and advisors. As 
you know, in our communications with you, we requested a material increase to the 
consideration to shareholders of at least $1.25 billion to be funded by FH, changes 
to the Transaction Agreements to address the additional accounting issues that have 
been identified and ensure effective accounting function and internal controls on a 
go-forward basis. 

 (NYSCEF# 870 (May 13, 2018 termination letter) at 3). 

Class Plaintiffs also argue that the change in control was purportedly blessed by Xerox’s 

stockholders. (NYSCEF# 926 at 21 (claiming “the Class has already spoken”)). This is inaccurate. 

Class Plaintiffs ignore that the present Board ran unopposed and that, pursuant to the Deason 

Settlement, the Company was required to support Deason and Icahn’s nominees. (Deason 

Settlement § 1(b)(ii)). Icahn and Deason’s directors were not only running unopposed – they were 

running with the contractually bargained-for support of the Company. Through this Potemkin 

election the change in control was afforded an air of legitimacy, though all it truly accomplished 

was to indurate the usurped control of Xerox’s Board by an “activist” notorious for pursuing his 

own short-term interests without regard to companies’ health. (¶¶ 59-66 (chronicling Icahn’s 

practice of raiding corporations for personal gain)). The Proposed Settlement offers no benefit at 

all. 

B. The Proposed Settlement Gives up the Sole Means of Recourse for Icahn and 
Deason’s Usurpation of Control and the Potentially Massive Liability Stemming from 
Termination of the Fuji Transaction. 

What Deason could not do, however, was release the claims of other Xerox stockholders. 

The Court recognized that “to the extent that Mr. Deason ha[d] a private dispute with Xerox, he 
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[wa]s privileged to discontinue his action against Xerox.” (NYSCEF# 522 at 6:26-7:7). Class 

claims, however, cannot be released through resolution of an individual action like the Deason 

Settlement. CPLR § 908 (requiring “approval of the court” for compromise of class claims, as well 

as “[n]otice . . . to all members of the class in such manner as the court directs.”); see also 

Desrosiers v. Perry Ellis Menswear, LLC, 30 N.Y.3d 488, 496 (2017) (holding that settlements 

with putative representative plaintiffs of pre-certification class actions still require notice). Counsel 

for Xerox acknowledged as much when discussing whether Class Plaintiffs had settled on an 

individual basis. (NYSCEF# 682, 14:13-20 (“I just want to clarify. We have not entered into a 

binding settlement with individual Plaintiffs, we are proposing a class settlement. Your Honor is 

correct, to approve class settlement, there has to be notice to the class, there has to be certification 

for settlement purposes, there has to be appointment of counsel, all of those things, but sitting here 

today, there is no settlement with the individual Plaintiffs.”)).10 

The Court itself recognized that a settlement binding absent Xerox stockholders would 

require notice and that the Board cannot act on just its own unfettered whims: 

The Xerox Board of Directors can take whatever action the Xerox Board of 
Directors believed that they can take, and maybe it gets challenged or maybe it 
doesn’t get challenged. But to the extent that you’ve entered into a private 
settlement agreement that releases the Xerox directors from any liability, that is 
something that potentially affects third parties. It eliminates the possibility of a 
derivative action, it potentially affects the in re Xerox class action. It doesn’t really 
let –the Xerox Board of Directors isn’t free to act however they choose to do with 
whatever consequences attend the actions that they take. 

(Deason I, NYSCEF# 1045, 6:15-26). Consequently, Deason brought Class Plaintiffs into 

                                                 
10 Xerox’s counsel has elsewhere suggested that the Board members were somehow able to release one another without 
notice to Xerox stockholders. (NYSCEF# 942, 6:6-14 (“There is a Deason settlement agreement that Mr. Deason was 
a party to along with others as well as the company. The company released the directors in that settlement. That release 
has the effect that it has, but it is not an issue. It is not a release entered by Mr. Deason that purports to bind -- that’s 
an agreement between the company and the directors, which you can enter into tomorrow if they wanted to again.”). 
Were this the case, New York stockholder law would be rendered nugatory. Fortunately, directors cannot grant 
themselves pardons. See generally N.Y. BUS. CORP. L. § 713 (concerning treatment of related party contracts). 
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settlement negotiations, without whom—according to Class Plaintiffs’ counsel—the Board 

members would not agree to settle. (NYSCEF# 890 ¶¶ 30 & 32). Indeed, Class Plaintiffs 

acknowledge that the Resigning and Continuing Directors required an expansive release as a 

condition precedent to settling. (NYSCEF# 926 at 14 (“To be sure, the Xerox Defendants made 

unambiguously clear to all that they would require a global settlement of all claims against them 

and that absent Class Plaintiffs’ participation in the process, Deason would not achieve any 

individual deal.” (emphasis added)). Yet at the same time, Class Plaintiffs paradoxically claim that 

Xerox stockholders can simply “opt out of the Proposed Settlement (and thereby not be bound by 

its release terms)”. (Id. at 15). On this point they are entirely wrong. 

1. The “opt-out” does not preserve the ability to challenge the Proposed Settlement. 

It is true that opt-out rights are “required by law”, as Class Plaintiffs acknowledge. 

(NYSCEF# 926 at 15). Such rights, however, extend to legal claims for damages. Colt II, 77 

N.Y.2d at 187 (“We hold today that when a class action complaint demands predominantly 

equitable relief that will necessarily benefit the class as a whole if granted, the Trial Judge is not 

required to give class members the opportunity to opt out of the class.”); see generally Phillips 

Petroleum Co. v Shutts, 472 US 797,  811-12 & n.3 (U.S. 1985) (holding that due process requires 

opt-out rights in actions “wholly or predominately” for monetary damages).  

Stockholders cannot opt out of court-approved equitable, classwide relief, for the reasons 

identified by the Court of Appeals. See Colt II, 77 N.Y.2d at 195-96 (“To permit limitless collateral 

challenges under these circumstances would greatly diminish the possibility that complicated class 

actions for equitable relief would ever settle before trial, because it would be likely that 

compromises carefully arrived at would be unraveled by subsequent litigation in other 

jurisdictions. The specter of later, equally binding litigation in different jurisdictions around the 

country would doubtless inject a note of uncertainty into class actions for equitable relief and 
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would upset expectations on both sides that a final judgment ordering specific conduct could ever 

be truly final.”). As is the case here, such “[s]ettlements almost invariably include a general release 

provision, binding on the class, which disposes of all liability associated with the challenged 

transaction to the broadest extent allowable under law. Indeed, settlement is often not possible 

without granting such ‘global peace’ to the defendants.” In re Countrywide Corp. S'holders Litig., 

Consol. C.A. No. 3464-VCN, 2009 Del. Ch. LEXIS 44, at *35 (Del. Ch. Mar. 31, 2009) (citations 

omitted). Opt-outs to injunctive classes consequently extend just to claims for monetary damages. 

See Gordon, 148 A.D.3d at 155 n.5.11 

Indeed, the very concept of an equitable opt-out makes no sense. The equitable “relief” 

contemplated by the Proposed Settlement necessarily binds all Xerox stockholders. There is no 

shadow board for opt-out stockholders, nor could such stockholders own Xerox shares in some 

parallel universe where the Board is not dominated by Icahn. And an opt-out here would not 

preserve the ability to pursue representative litigation (i.e., class and derivative claims) which 

Ribbe is pressing. Any derivative claim would be extinguished because Xerox—controlled by 

Icahn and Deason—is a party (i.e., not objecting) to the Proposed Settlement and will be bound by 

its terms, such that no stockholder could litigate claims on its behalf. Parkoff v. Gen. Tel. & Elecs. 

Corp., 53 N.Y.2d 412, 420 (1981) (“Because the claim asserted in a stockholder’s derivative action 

is a claim belonging to and on behalf of the corporation, a judgment rendered in such an action 

brought on behalf of the corporation by one shareholder will generally be effective to preclude 

other actions predicated on the same wrong brought by other shareholders[.]”). Likewise, because 

                                                 
11 See, e.g., Countrywide, 200-9 Del. Ch. LEXIS 44, at *47 (decertifying class, rejecting proposed equitable settlement, 
and finding “individual [New York common law fraud] money damage claims improperly foreclosed by the Proposed 
Settlement because they predominate over the injunctive relief which forms the basis upon which class treatment is 
justified”); see also BVF Partners L.P. v. New Orleans Emples. Ret. Sys. (In re Celera Corp. S’holder Litig.), 59 A.3d 
418, 433 (Del. 2012) (granting opt-out for stockholder seeking money damages); Nottingham Partners v. Dana, 564 
A.2d 1089, 1101 (Del. 1989) (class member seeking opt-out to pursue claim for money damages). 
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an opt-out plaintiff would be deprived of the ability to litigate in a class capacity, such plaintiff 

would be unable to achieve classwide equitable relief for inability to satisfy the prerequisite notice 

and approval requirements of CPLR Article IX. 

Here, there is no case for damages because the Fuji Transaction never closed, and because 

representative litigation is not preserved, the “opt-out” contemplated by the Proposed Settlement 

is therefore worthless. Colt II, 77 N.Y.2d at 199 (finding that in cases affording primarily equitable 

relief, due process only requires a right to opt-out to preserve damages claims)12; see also 

Jiannaras v. Alfant, 27 N.Y.3d 349, 352 (2016) (“Opt-out rights ensure that class members will 

have the option of pursuing individual actions for redress.” (emphasis added)). If the Proposed 

Settlement is approved, Xerox stockholders would thus have no recourse to the courts for either 

Icahn’s arrogation of control or the Company’s exposure to liability in the Fuji contract litigation. 

2. The Proposed Settlement exposes Xerox to potentially ruinous liability and locks in 
the undemocratic change in control. 

Class Plaintiffs are also wrong in arguing that “[t]he PI Decision created an opportunity for 

Class Plaintiffs to free Xerox of the Proposed Transaction’s deal protections”. (NYSCEF# 926 at 

12). Class Plaintiffs could not “free” Xerox of potential liability to Fuji for contract claims arising 

from the termination of the Fuji Transaction; on the contrary, the Deason and Proposed Settlements 

                                                 
12 Because “[t]he specter of later, equally binding litigation in different jurisdictions around the country would 
doubtless inject a note of uncertainty into class actions for equitable relief and would upset expectations on both sides 
that a final judgment ordering specific conduct could ever be truly final”, the Court of Appeals observed that Colt II 
would have been “much easier if the judgment purported simply to preclude the relitigation of the class members’ 
equitable claims. In a case of that kind, the foregoing analysis would compel the conclusion that Merritt was not 
entitled to opt out of this action and that Merritt [was] precluded from bringing any individual action for injunctive 
relief[.]”). Id. at 196. 

The Court of Appeals “look[ed] to the reasons for treating equitable relief differently from damage relief in this 
context. When a class seeks to compel certain behavior on the part of . . . a private corporation, certain considerations 
come into play that distinguish the situation from a private damage suit. . . . [B]ecause the class seeks to enjoin actual 
conduct that it considers to be detrimental to the class, there is an interest in consolidating the action in a single forum 
in order to avoid the possibility of conflicting judgments from different jurisdictions which would subject the 
defendants to varying and possibly inconsistent obligations . . . . With claims of this kind, a judgment benefits the 
class as a whole, and any interest in promoting individual control of litigation is outweighed by the importance of 
obtaining a single, binding determination.” Id. at 195. 
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have triggered exposure to such claims. Consequently, it is not “hard to reasonably doubt that the 

proverbial ‘get’ of the benefits of the deal exceeded the ‘give’ of a release”, as Class Plaintiffs 

claim (NYSCEF# 926 at 21). It is quite easy, as the more than $1 billion in potential liability 

exceeds the $0 value of the Proposed Settlement by more than $1 billion. It bears repeating that, 

had stockholders simply voted down the Fuji Transaction, Xerox would not have even had to pay 

the $183 million termination fee. (NYSCEF# 14, §7.01(b)(iii)). 

With respect to Deason and Icahn’s control over Xerox, when the parties approached the 

Court with their similar, initial proposed settlement, the Court noted that it  

“did not direct any directors to resign from the Board. [The Court] certainly didn’t suggest that the 

Board effect a change of control of Xerox which potentially might be challenged as a breach of 

fiduciary duty.” Deason I, NYSCEF# 1045 at 3:14-16 (emphasis added). Nevertheless, Deason 

and Icahn proceeded with nominating directors which the Deason Settlement itself defined as the 

“Deason Designee” and the “Icahn Designees”. Deason Settlement § 1(a)(i). Indeed, when Class 

Plaintiffs previously claimed they were responsible for “put[ting] new people [o]n the [B]oard”, 

the Court recognized this was untrue: 

THE COURT: You didn’t put anybody on the board. 
MR LEBOVITCH: We didn’t. Shareholders did a month later. 
THE COURT: Deason put people on the board. . . .  

(Ribbe NYSCEF# 120, 11:26-12:4). Class Plaintiffs claim they ensured “checks and balances” 

were in place. (NYSCEF# 890 ¶ 31). Yet no corporate governance measures were put in place to 

check Icahn’s control, and no independent directors were appointed to counter the influence of the 

“Deason Designee” and “Icahn Designees”. On the contrary, Class Plaintiffs stood by idly while 

Icahn and Deason contractually obligated the Company to support their designees (see (Deason 

Settlement § 1(b)(ii))), and thereby give the New Directors a postiche of legitimacy through an 

ersatz plebiscite with a predetermined outcome. Far from checking or balancing Icahn and 
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Deason’s power, all Class Plaintiffs have done is offered up a classwide release of any claim that 

might upset this undemocratic change in control. 

The Proposed Settlement achieves no “benefit to shareholders” while releasing their 

valuable claims concerning the change in control. City Trading Fund v. Nye, 171 A.D.3d 508, 510 

(1st Dep’t 2019) (rejecting settlement where the fruits of the proposed class representatives’ 

litigation were worthless). Nor does the Proposed Settlement accomplish anything for Xerox, such 

that it could be argued that it is in the “best interests of the corporation”, though it does likewise 

release the Company’s derivative claims. Gordon, 148 A.D.3d at 162. The wholly inadequate 

absence of consideration is unreasonable when compared to the enormous value of the global 

release. It is unfair to Xerox and its stockholders that the latter should be exchanged for the former. 

Ribbe submits that the Proposed Settlement should thus be rejected. 

II. CLASS CERTIFICATION IS INAPPROPRIATE. 

CPLR Section 901(a) sets forth the prerequisites for class certification: 

1. the class is so numerous that joinder of all members, whether otherwise required 
or permitted, is impracticable; 

2. there are questions of law or fact common to the class which predominate over 
any questions affecting only individual members; 

3. the claims or defenses of the representative parties are typical of the claims or 
defenses of the class; 

4. the representative parties will fairly and adequately protect the interests of the 
class; and 

5. a class action is superior to other available methods for the fair and efficient 
adjudication of the controversy. 

City of N.Y. v. Maul, 14 N.Y.3d 499, 508 (2010). Ribbe does not contest factors one and two.  

With respect to factor three, the First Department has recognized that Class Plaintiffs 

“failed to show bad faith or a disabling interest on the part of the majority of the directors of Xerox 
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such that [their] actions stood a likelihood of success on the merits.” Appellate Decision, 165 

A.D.3d at 501. As Class Plaintiffs did not seek leave from the Court of Appeals to challenge the 

Appellate Decision, this law of the case, which led the First Department to find that “the business 

judgment rule does apply” (Id. at 502), Class Plaintiffs’ claims cannot survive a motion to dismiss. 

Auerbach v. Bennett, 47 N.Y.2d 619, 629 (1979) (noting that the business judgment “doctrine bars 

judicial inquiry”).13 Xerox stockholders, on the other hand, likely have legitimate claims relating 

to the termination of the Fuji Transaction and Deason and Icahn’s arrogation of control. See, e.g., 

Deason I, NYSCEF# 1045 at 3:14-16 (Court recognizing change in control “might be challenged 

as a breach of fiduciary duty”). Class Plaintiffs have alleged claims that are now worthless and in 

return, have settled those claims for no consideration, while the proposed class still possesses 

different, valuable claims that Class Plaintiffs are uniquely situated not to bring. 

Indeed, the fourth CPLR factor concerns adequacy of representation, and the Court has 

previously noted that entry into the Proposed Settlement impacts this inquiry: 

At the oral argument on the motion to preliminarily approve the settlement counsel 
should be prepared to explain why the Court should consider anything other than 
whether the Court should certify the shareholder cases as a class action. The 
circumstance that the purported class representatives took it upon themselves to 
purportedly agree to terms to which class members may object is no part of the 
decision as to whether the claims asserted in the complaint can be prosecuted as a 
class action. The circumstance that the plaintiffs[’] counsel agreed to certain 
settlement terms may bear on the adequacy of the shareholders’ counsel to represent 
a class, another subject that should be addressed at the oral argument. 

(NYSCEF# 678, “Court Notice”). As the Court subsequently recognized, Class Plaintiffs’ 

                                                 
13 Class Plaintiffs’ claims also fail because they were wrongly alleged in a direct, and not derivative, capacity. Tooley 
v Donaldson, Lufkin & Jenrette, Inc., 845 A.2d 1031, 1036 (Del. 2004) (holding that claims are derivative where the 
corporation “suffered the alleged harm” and “would receive the benefit of the recovery”) accord Yudell v Gilbert, 99 
A.D.3d 108, 110 (1st Dep’t 2012) (adopting the Tooley test). 

The Resigning and Continuing Directors retain their right to perfect appeal to the First Department if the Proposed 
Settlement is rejected. Settlement Agreement ¶ 10. Given the law of the case, Class Plaintiffs’ claims will be dismissed 
by the First Department upon such appeal, just as aiding and abetting claims against Fuji were dismissed. A class 
action is decidedly not a superior way to adjudicate doomed causes of action. See CPLR § 901(5). 



25 

counsel’s motivation for agreeing to the Proposed Settlement was not in the proposed class’s best 

interests. Ribbe NYSCEF# 120, 11:10-13 (“THE COURT: I thought your goal in this litigation 

was to provide the people who you allege were faithless fiduciaries . . . with a general release. I 

thought that was your goal.”). 

Even today, Class Plaintiffs’ counsel seemingly do not understand that they did not have 

authority to settle on behalf of the class without first having been appointed counsel for the class. 

(Contrast NYSCEF# 890, ¶ 32 (Class Plaintiffs’ counsel arguing that, “given that the Proposed 

Class members owned over 80% of Xerox’s shares . . . Class Plaintiffs’ agreement to any 

settlement was a necessary condition”) with NYSCEF# 682 at12:18-22 (Court observing that “you 

can’t enter into a settlement on behalf of the class if the class hasn’t been certified and you haven’t 

been designated as counsel for the class and your clients haven’t been designated as class 

representatives”)). That Class Plaintiffs agreed to certain settlement terms prior to class 

certification bears directly on their adequacy. No pressing exigency required immediate action, as 

the IAS Decision had temporarily enjoined so much as a stockholder vote on the Fuji Transaction. 

Indeed, nearly six months ultimately lapsed between the issuance of the IAS Decision on April 27, 

2018 and the October 16, 2018 Appellate Decision – i.e., more than sufficient time to move for 

class certification and, if appropriate, even disseminate notice of pendency. See CPLR § 904(a) 

(providing that notice is discretionary in “class actions brought primarily for injunctive or 

declaratory relief”).  

Class Plaintiffs’ counsel, however, opted to behave as if they had been appointed as class 

counsel and proceeded with offering up a general release to the Resigning and Continuing 

Directors so that they would agree to cede control to Icahn and Deason. In so doing, they 

demonstrated that they supported Icahn and Deason’s private interests, not the interests of the 
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putative class of Xerox stockholders, whose valuable claims—which Class Plaintiffs did not, and 

cannot, allege—they now seek to release. As Justice Kornreich has recognized, “settling a baseless 

claim should not create immunity for a related” claim. City Trading Fund v. Nye, Index No. 

651668/2014, 2018 NY Slip Op 28030, at *23 (Sup. Ct. N.Y. Cnty. Feb. 8, 2018) (“City Trading 

III”). Class Plaintiffs and their counsel alleged claims that have since been rendered worthless, 

sought to release valuable claims, and have otherwise taken actions demonstrating that they are 

not adequate representatives of Xerox stockholders. There is no reason for this litigation to proceed 

in a class capacity, and a fortiori no reason for appointments under CPLR Article IX. 

III. CLASS PLAINTIFFS’ COUNSEL ARE NOT ENTITLED TO AN AWARD OF ATTORNEYS’ FEES. 

Class Plaintiffs identify no benefit which they have achieved for Xerox or its stockholders 

that was not already provided for under the terms of the Deason Settlement. See Discussion § I.A, 

supra. Icahn and Deason’s lawyers have already been paid by Xerox for any “benefit” that 

settlement conferred on the Company: 

Fees and Expenses. The Company agrees that it (a) shall reimburse each member 
of the Icahn Group and (b) shall immediately after the Effective Time reimburse 
Deason, in each case for all of their respective out-of-pocket fees and expenses 
(including legal expenses) incurred in connection with each member of the 
Shareholder Group’s involvement at the Company since May 1, 2017 to [May 13, 
2018] (expressly excluding any fees incurred following the date hereof), including 
their Schedule 13D filings, litigation brought against the Company by any 
member of the Shareholder Group, any proxy contest with respect to the 2018 
Annual Meeting, and the negotiation and execution of this Agreement, solely in the 
case of clause (b), in an aggregate amount not to exceed that disclosed to the 
Company in writing prior to the date of this Agreement. . . . 

Deason Settlement § 20 (emphasis added). Setting aside the questionable legitimacy of this 

payment—which was not approved by the Court, disinterested directors, or Xerox stockholders—

Class Plaintiffs now seek a (redundant) fee award of $7.5 million. (NYSCEF# 957). 

The change in control was not a “get” for Xerox for the numerous reasons set forth above, 

as well as countless other reasons. See ¶¶ 59-66 (detailing Icahn’s history as a corporate raider 
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who loots corporations for personal gain). And as the Court noted on October 19, 2018, any benefit 

running from the preliminary injunction ordered in the IAS Decision is no more. NYSCEF# 780 

(“To the extent the purported class members were benefitted by the order of the trial Court 

enjoining a transaction that the trial Court found to be the product of breaches of fiduciary duty, 

that benefit has been eradicated until and unless further judicial proceedings alter that outcome.”). 

That outcome has not been altered, and Class Plaintiffs have achieved nothing further for 

stockholders. In the absence of a benefit to the Company, no payment of attorneys’ fees is 

appropriate. City Trading III, at *3 (noting that “some benefit” must be conferred to support an 

award of attorneys’ fees). 

CONCLUSION 

For the foregoing reasons, Ribbe respectfully requests that this Court reject the Class 

Plaintiffs’ motion for final approval and related relief. 
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