
 
 

 

 

consumerfinance.gov 

1700 G Street NW, Washington, D.C. 20552 
 

September 18, 2019 

Lyle W. Cayce, Clerk of Court  
Office of the Clerk 
United States Court of Appeals  
  for the Fifth Circuit 
F. Edward Hebert Building 
600 S. Maestri Place 
New Orleans, LA 70130-3408 

Re:  Consumer Financial Protection Bureau v. All American Check 
Cashing, Inc., et al., No. 18-60302 (5th Cir.) 

Dear Mr. Cayce: 

Appellee Consumer Financial Protection Bureau submits this 
letter in connection with the above-named matter to inform the Court of 
a change in the Bureau’s position regarding an issue in the case – the 
constitutionality of the for-cause removal provision in the Consumer 
Financial Protection Act (CFPA), 12 U.S.C. § 5491(c)(3). That provision 
states that the Bureau’s Director may be removed by the President 
prior to the expiration of her term only for inefficiency, neglect of duty, 
or malfeasance in office. In the brief that the Bureau filed in this case 
on September 10, 2018, the Bureau argued that the for-cause removal 
provision was constitutional because it did not impede the President’s 
ability to perform his constitutional duties. (CFPB Br. at 24-43.)  

 
The Bureau’s Director has now determined that she agrees with 

the Department of Justice that the CFPA’s for-cause removal provision 
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impermissibly infringes on the President’s constitutional obligation to 
take care that the laws be faithfully executed. Accordingly, the Bureau 
will no longer defend the constitutionality of that provision in this 
Court or in any other. In addition, the Office of the Solicitor General has 
filed a brief on behalf of the Bureau in support of a petition for a writ of 
certiorari in Seila Law LLC v. CFPB, No. 19-7 (S.Ct.) (filed Sept. 18, 
2019) (OSG Br.). That brief urges the Court to grant certiorari to 
address the constitutionality of the CFPA’s for-cause removal provision. 
It further argues that the provision is unconstitutional, but that that 
constitutional problem does not affect the validity of the other 
provisions of the CFPA. (A copy of that brief is attached.)  

Although the Bureau now agrees with the Defendants in this case 
that the CFPA’s for-cause removal provision is unconstitutional, the 
Bureau does not agree that the entire CFPA must be struck down, or 
that the Bureau’s complaint in this case should be dismissed. With 
respect to the CFPA, as the Bureau explained in its brief, the 
unconstitutionality of the for-cause removal provision does not affect 
the validity of the remainder of the Act because the provision is 
severable. (CFPB Brief at 43-47 (citing 12 U.S.C. § 5302); see also OSG 
Br. at xx-xx.) And with respect to this case, the constitutional infirmity 
with the for-cause removal provision provides no basis for dismissal. If 
this Court concludes that the for-cause provision is unconstitutional, it 
should sever that provision and remand this case to the district court so 
that this law enforcement action may move forward, prosecuted by a 
Bureau headed by a Director who is removable by the President at will. 
(CFPB Br. at 47-48.). Remand, not dismissal, would be particularly 
appropriate because the Bureau’s complaint has already been ratified 
by an Acting Director who was removable by the President at will. 
(CFPB Br. at 11-24, 48 n.37.)  

Respectfully submitted, 

 

/s/ Lawrence DeMille-Wagman 
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Lawrence DeMille-Wagman 
Senior Litigation Counsel 
 
Consumer Financial Protection 
Bureau 
1700 G Street, NW 
Washington, D.C. 20552 
(202) 435-7957 (telephone) 
(202) 435-7024 (facsimile) 
lawrence.wagman@cfpb.gov 

 

 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that on September 18, 2019, I electronically filed the 

Bureau’s letter with the Clerk of the Court of the United States Court of 

Appeals for the Fifth Circuit by using the appellate CM/ECF system.  I certify 

that counsel for all participants are registered CM/ECF users and that service 

on them will be accomplished by the appellate CM/ECF system. 

/s/ Lawrence DeMille-Wagman        
 

 

 

      Case: 18-60302      Document: 00515121970     Page: 3     Date Filed: 09/18/2019


