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INTRODUCTION 

The petition for a writ of mandamus filed by the Ohio Attorney 

General to stay, indefinitely, the October 21 bellwether trial in the landmark 

opioid multidistrict litigation (“MDL”) is grounded on two fundamental 

misconceptions.  First, contrary to the assertions in the petition, the two 

bellwether plaintiffs, Summit County, Ohio, and Cuyahoga County, Ohio 

(“Plaintiff” or the “Counties”), do not purport to assert claims in a parens 

patriae capacity and thus do not intrude on the province the Attorney 

General claims as his own.  Second, the outcome of the trial is in no way 

binding on the State of Ohio, which is not a party to the MDL proceedings, 

and Ohio has no standing to seek relief in this Court.  Mandamus is an 

extraordinary remedy, “reserved for really extraordinary causes.”  Cheney v. 

U.S. Dist. Ct. for the Dist. of Columbia, 542 U.S. 367, 380-81 (2004) (quoting Ex 

Parte Fahey, 332 U.S. 258, 260 (1947)).  “[O]nly exceptional circumstances 

amounting to a judicial usurpation of power . . . or a clear abuse of discretion 

. . . will justify the invocation of this extraordinary remedy.”  Id.  

Ohio’s mandamus petition fails to satisfy any of the requirements for 

the drastic relief it seeks.  For the writ to be granted, Ohio must demonstrate 

that (1) the relief it seeks is appropriate under the circumstances of these 

cases; (2) it has no other adequate means to attain this relief; and (3) its right 

to the relief it seeks is clear and unmistakable. Cheney, 542 U.S. at 380-81. 
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Ohio must also have standing to seek relief in this Court.  See Cohn v. Brown, 

161 F. App'x 450, 452 n.2 (6th Cir. 2005). Ohio’s petition satisfies none of these 

requirements. 

First, Ohio lacks standing to seek the writ.  It is not a party to these 

proceedings, nor did it ever seek to intervene to request from the district 

court the drastic relief it now seeks. Instead, it sat on the sidelines while the 

district court addressed and denied the Defendants’ motions to dismiss, 

which raised many of the same issues Ohio seeks to raise here.  The State 

could have moved to intervene in the district court and could have directly 

appealed any denial of intervention.  The State recognizes this option but 

brushes it aside, saying it “has no desire to assert any claims in federal court” 

(ignoring that this Court is also a federal court).  Petition at 28.  The State 

may not pick and choose which federal court it seeks relief from, and 

certainly may not skip directly to mandamus in this Court without first 

giving the district court the required opportunity to review its arguments. 

The State must, like every other litigant in federal court, follow the proper 

procedure.  Since the State could have moved to intervene and directly 

appealed but did not do so, the extraordinary remedy of mandamus is 

unavailable to it.  

Nor can Ohio demonstrate an injury that is concrete, actual, or 

imminent, as required for Article III standing.  Because it will not be bound 
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to the result of the MDL trial, Ohio can suffer no cognizable injury from the 

Counties’ vindication of their own rights.  This is so for two reasons.  First, 

as a non-party to the trial, the State cannot be bound to the outcome.  Second, 

because the Counties do not purport to bring any claim that belongs to the 

State, nor to sue in a parens patriae capacity on behalf of Ohio residents, 

Ohio’s sovereign rights will not be impaired. The Counties seek to recover 

money for damages they themselves have incurred, as the district court 

squarely found.  See Pet.App. at 1501 (“Plaintiffs’ asserted economic injuries 

are borne by them and not passed-on by any intermediate party standing 

less removed from Defendants’ actions.”).  Ohio’s assertion that “under the 

dual-sovereign structure of these United States[,] . . . only a State Attorney 

General has parens patriae standing to prosecute claims vindicating 

generalized harm to a State’s inhabitants,” see Pet. at 2, is thus irrelevant as 

Plaintiffs’ claims have nothing to do with the parens patriae doctrine and do 

not seek relief beyond the Counties.2  Because the upcoming trial will affect 

1 Citations in the form “Pet.App.” refer to the Appendix that accompanies 
the Petition.  
2  The proposed amici curaie States’ arguments are predicated upon the exact 
same error.  See Brief of Proposed Amici Curiae States at 8-9 (“But there is a 
pressing need for a stay or delay here.  Notably, the claims at issue below 
essentially assert parens patriae claims, and only the State, as parens patriae, 
has standing to assert those claims.”). 
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neither Ohio’s rights to recover on its own claims, nor its sovereign rights to 

assert parens patriae claims, the State lacks standing to stay those 

proceedings.  For that reason, this Court need not even reach the remainder 

of the prerequisites for mandamus relief.  But even if does go on to consider 

them, the requirements for mandamus are not satisfied.  

Even if Ohio had standing, the relief it seeks is not appropriate under 

the circumstances.  As noted, Ohio chose not to intervene below, even when 

the district court was called upon to rule – and then did rule – on defendants’ 

argument that Plaintiffs’ claims belong to the State, as described below.  

Ohio waited another eight months after the district court rejected this 

argument, during which time the actual parties and the district court 

expended tens of thousands of hours on discovery, experts, and motion 

practice—at a cost in the millions of dollars—to ready these cases for trial.  

By engaging in this needless delay before jumping in at the eleventh hour as 

a non-party to demand dismissal or indefinite delay, Ohio has forfeited any 

right it may have otherwise had to this relief (assuming it had any).  

Moreover, Ohio’s petition, seeking a stay of the Counties’ federal case while 

its state court case proceeds, is simply a request for abstention in other guise.  

A federal court’s obligation to decide cases within its jurisdiction can be 

overcome only in narrow, exceptional circumstances, none of which Ohio 

demonstrates (or even attempts to demonstrate) is present here. 

 4 

      Case: 19-3827     Document: 25     Filed: 10/02/2019     Page: 10



 

Nor can Ohio show that it has a clear and unmistakable right to the 

relief it seeks. Just the opposite: applicable federal and Ohio state law make 

clear that the State is not entitled to this relief.  Settled Ohio law gives the 

Counties the right to assert their state-law claims.  See O.R.C. § 305.12; City 

of Cincinnati v. Beretta U.S.A. Corp., 768 N.E.2d 1136, 1150 (Ohio 2002); O.R.C. 

§ 3767.03; O.R.C. § 4729.35 . And federal law is clear that Ohio may not assert 

the federal RICO claims asserted by the Counties.  See, e.g., Dillon v. Combs, 

895 F.2d 1175 (7th Cir. 1990); People of the State of Illinois v. Life of Mid-America 

Insurance Co., 805 F.2d 763 (7th Cir. 1986); People of the State of N.Y. by Abrams 

v. Seneci, 817 F.2d 1015 (2d Cir. 1987). Because the Counties’ claims do not 

belong to the State, the State is not entitled to interfere with the trial of those 

claims. To the contrary, the Attorney General’s suggestion that the Counties 

may not exercise their own authority to recover their own damages and 

prevent further injury in their own jurisdictions, but instead are entirely 

dependent upon the State’s decision as to whether, when, and in what 

manner to act on their behalf is entirely inconsistent with the Ohio law and 

Ohio’s Home Rule Constitution.   

Finally, the State has other means to vindicate its rights.  It may still 

intervene below and make its case to the district court why the trial should 

not proceed; it would have a right of appeal from any disposition of such a 

motion.  Ohio can also fully vindicate its rights in state court, where it may 
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proceed to judgment against the defendants separate and apart from the 

outcome of the federal trial.  Moreover, as discussed below, the Attorney 

General is seeking relief in the Ohio Legislature, demonstrating that the 

political process, rather than the federal courts, is a more appropriate forum 

for resolving the Attorney Generals’ concerns.   

Because none of the requirements for mandamus is satisfied, Ohio’s 

petition should be denied in its entirety. 

FACTUAL BACKGROUND 

This case arises from the “potentially momentous” coordinated multi-

district proceedings in which plaintiffs, including more than 2,000 cities and 

counties across the United States, seek to recover the costs of life-threatening 

health issues caused by the opioid crisis that has plagued the United States.”  

See In re Nat'l Prescription Opiate Litig., 927 F.3d 919, 923 (6th Cir. 2019).  As 

narrowed for trial, the Counties assert claims against opioid manufacturers 

and distributors for violations of the federal RICO statute and the Ohio 

Corrupt Practices Act (“OCPA”); for absolute public nuisance under Ohio 

common law; for statutory nuisance; and for conspiracy, also asserted under 

Ohio common law.  Plaintiffs seek damages on their RICO, OCPA, and 

conspiracy claims for pecuniary injuries to the Counties arising from the 

opioid epidemic – costs the counties themselves have incurred to address 

the crisis – and, on their nuisance claims, injunctive relief and equitable 
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abatement of the crisis within Summit and Cuyahoga Counties. The 

Counties seek no relief in a parens patriae capacity, but rather assert claims 

for their own damages and for the traditional nuisance remedies of 

injunction and abatement.3  Plaintiffs’ actions were commenced in the 

Courts of Common Pleas in their respective counties and removed by the 

defendants to the Northern District of Ohio, where they were assigned to 

Judge Polster, who is presiding over the multi-district proceedings styled In 

re National Prescription Opiate Litigation. 

The MDL was created by the Judicial Panel on Multi-District Litigation 

on December 5, 2017.  See In re Nat'l Prescription Opiate Litig., 290 F. Supp. 3d 

1375 (J.P.M.L. 2017).  The Panel order noted that “Plaintiffs in the actions 

before us are cities, counties and states.” 290 F. Supp. 3d at 1378.  Among the 

actions listed in the Panel order for transfer and coordination were 16 actions 

commenced by cities and counties in Ohio. Id. at Schedule A.  Upon receipt 

of the Panel order, the district court moved swiftly to organize the MDL, 

3 The captions of Plaintiffs’ pleadings include as a party plaintiff “State of 
Ohio ex rel. Prosecuting Attorney for Summit [or Cuyahoga] County.”  This 
styling is specifically required by O.R.C. §§ 3767.03 and 4729.35 for statutory 
nuisance claims, and the complaints show that only the statutory nuisance 
claims under those sections are so pleaded.  Despite the reference to the State 
of Ohio, there is no doubt that this claim properly belongs to the Counties, 
because § 3767.03 and § 4729.35 specifically authorize “the prosecuting 
attorney of the county in which the nuisance exists” to bring them.  
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holding an initial teleconference with counsel on December 13, 2017, and 

setting an initial pretrial conference on January 9, 2018. See Pltf.App.040, 

044.4 

From the outset of the litigation, the district court recognized that 

many similar cases, including cases commenced by state Attorneys General, 

were proceeding in state courts.  On January 11, 2018, the court scheduled a 

conference for January 31, 2018, and invited representatives from state 

Attorneys General who were not party to the MDL to attend.  Pltf.App.044. 

Thereafter, the district court clarified its invitation to the state AGs, stating 

that it “recognizes it has no jurisdiction over (i) the AGs or their 

representatives, [or] (ii) the State cases they have filed. . . .”  Pltf.App.046.   

On February 22, 2018, Mike DeWine, then Attorney General of Ohio, 

wrote to the district court to request that the Court clarify its intentions with 

respect to settlement discussion in the MDL, and, in particular, to make clear 

that the participation of the Ohio Attorney General should not be viewed as 

a  basis for delay in Ohio’s state court proceedings.  See Pltf.App.047. On 

4 Because Ohio bypassed the district court and sought relief, in the first 
instance, in this Court, there is, of course, no “record” with respect to 
proceedings below.  Plaintiffs here include in their appendix (“Plf.App.”) 
documents from the district court docket as well as other pertinent 
information that they would have and could have submitted below had they 
been given an opportunity to make a record there.  
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February 27, 2018, the district court issued an Order Regarding State Court 

Coordination in order to “clarify its intentions regarding related State-court 

litigation and participation by State Attorneys General (“AGs”) in settlement 

negotiations under the auspices of this MDL Court.” Pltf.App.048. In its 

order, the court expressly recognized once again that it had no jurisdiction 

over the state Attorneys General or their cases, but invited their participation 

in MDL settlement negotiations to assist in reaching “global resolution.”  Id.  

The Court further stated that “nobody should construe the AGs’ 

participation in MDL settlement discussions as a limitation on litigation in 

the sovereign States.”  Id.  In order to “maximize coordination and 

cooperation between this MDL Court and the State courts,” the court 

directed the Special Masters it had appointed “to develop a forum for 

State/Federal coordination, to encourage communication between the 

courts and participation by State court judges or officers.” Id.  On October 9, 

2018, the district court entered a “Protocol for State and Federal Court 

Coordination” to facilitate coordination between federal and state 

proceedings, while recognizing that the state court proceedings were 

separate and that “no party waives any jurisdictional rights or obligations 

with regard to discovery, trial setting, or trial by agreeing to coordinate with 

the MDL.” See Pltf.App.343. 
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After initial efforts at settlement, on April 11, 2018, the district court 

issued Case Management Order #1 (CMO1) to create a “litigation track” 

parallel with the settlement discussions.  See Pltf.App.050.  In CMO1, the 

court set a schedule for briefing on motions to dismiss representative cases 

in the MDL, organized by type of plaintiff:  (1) cases filed by local 

governmental entities in Ohio and Illinois; (2) cases filed by local 

governmental entities in West Virginia, Michigan, and Florida; (3) Cases 

filed by Sovereigns – Alabama and Indian Tribes;5 and (4) cases filed by 

Hospitals and Third-Party Payors. Pltf.App.052-053.  Among the cases 

selected for briefing in the first category was that commenced by Summit 

County, Ohio.  CMO1 also selected three cases – brought by the City of 

Cleveland, Cuyahoga County, and Summit County -- as “Track One” cases.” 

Id. at 055.  CMO1 established a discovery and trial schedule for the Track 

One cases, including an initial trial setting of March 18, 2019, id. at 056-057, 

a date subsequently continued to October 21, 2019. The selection of the three 

Track One cases was not random – pursuant to Lexecon, Inc. v. Milberg Weiss 

Bershad Hynes & Lerach, 523 U.S. 26, 40 (1998), cases transferred to the MDL 

from other districts pursuant to 28 U.S.C. § 1407 must be transferred back to 

5 As of the date CMO1 was issued, Alabama was the only State pursuing its 
claims in the MDL.  
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the originating districts for trial absent consent of all parties to trial in the 

MDL district.  As all parties, and the court, were well aware, only cases 

commenced in (or removed to) the Northern District of Ohio could with 

certainty be tried there.   

Thus, as of April, 2018, it was clear that:  (1) the MDL included a large 

number of claims brought by cities and counties around the country; (2) the 

first trial in the MDL would be of one or more cases commenced by cities or 

counties located in the Northern District of Ohio; and (3) the trial of those 

cases was set to commence as early as March 2019.  The Ohio Attorney 

General offered no objection to any of these matters, and, on the contrary, 

worked cooperatively with the federal plaintiffs in their efforts at 

resolution.6  At the same time, Ohio pursued its own claims against many of 

the same defendants in Ohio state court.   

Following the entry of CMO1, the parties set about briefing motions to 

dismiss in the representative cases selected by the Court.  In their motions to 

dismiss the Summit County case, Defendants argued that “plaintiffs lack 

6 In fact, as reflected in the letter to the district court from Attorney General 
DeWine in February, 2018, the Ohio Attorney General and his lawyers 
regularly participated in settlement discussions under the district court’s 
supervision. Pltf.App.047. As the letter makes clear, the Attorney General 
clearly recognized the benefits of the federal forum, even for State Attorney 
General litigants with cases in their own state courts.  
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standing to bring claims that invade the state’s exclusive power to address 

matters of statewide concern” and that only the Ohio Attorney General 

could pursue these claims. See Pltf.App.092-095.  The issue was fully briefed 

to the district court.  On October 5, 2018, Magistrate Judge Ruiz issued a 

Report and Recommendation rejecting the Defendants’ “state-wide 

concern” argument and finding that cities and counties are empowered to 

seek relief for injuries within their borders. Pltf.App.150. No party objected 

to Magistrate Judge Ruiz’s recommendation on the state-wide concern 

doctrine and, on December 19, 2018, the district court adopted that portion 

of the Report and Recommendation in its denial of Defendants’ motions to 

dismiss.  Pet.App.140.7 

In the meantime, the parties in the Track One cases set about 

completing the massive amount of discovery necessary to prepare their cases 

for trial.  In a period of months, the parties took more than 500 depositions 

and exchanged more than 100 million pages of documents.  In March, 2019, 

the Track One plaintiffs identified 19 experts and provided expert reports 

for each of them; in May, 2019, Defendants identified 73 experts for the Track 

7 The district court also scheduled briefing on motions to dismiss the case 
brought by the State of Alabama.  See Pltf.App.050. A consortium of states 
without cases in the federal MDL submitted two amicus briefs in support of 
Alabama. See Pltf.App.253, 279.  Ohio was a signatory to both amicus briefs, 
and indeed, in one was the lead signatory. Pltf.App.294. 
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One cases and provided reports for them.  Because of the dire nature of the 

opioid crisis, with drug overdose deaths a daily occurrence, the parties, the 

district court, and the Special Masters worked furiously to prepare the 

Counties’ cases for trial on an expedited schedule.  In June and July, 2019, 

the parties briefed 14 Daubert motions seeking to exclude testimony from 

Plaintiffs’ experts and 30 summary judgment motions (encompassing more 

than 2,000 pages of briefing) from both sides.  In mid-August, the Court 

began issuing decisions on these motions; the herculean task of deciding all 

of them – and issuing opinions explaining each decision in order to provide 

guidance to the parties for trial – was completed on September 11, 2019. See 

Pltf.App.299. 

Throughout this process, the parties continued to engage in settlement 

discussions, assisted by one of the Special Masters appointed by the district 

court.  A working group of state Attorneys General, including Ohio’s then-

Attorney General, Mike DeWine -- participated in this process.8 By the 

middle of the summer of 2019, however, the Track One cases had begun their 

final preparations for the trial scheduled to begin on October 21, 2019.  

(Ohio’s state-court cases are not scheduled for trial until the summer of 

8 Commencing in January, 2019, Ohio had a new Attorney General, when 
Mike DeWine became the Governor and Dave Yost succeeded him as 
Attorney General.   
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2020.)  At no time did Ohio seek to intervene in any of the federal 

proceedings, or ask the district judge to stay or cancel the trial.  

In August, 2019, however, Attorney General Yost announced his 

support for draft legislation that would allow his office to take over the 

nearly 100 opioid-related lawsuits commenced by Ohio cities and counties.  

See Pltf.App.312. But Mr. Yost has failed (at least so far) to achieve his 

objective through the Ohio Legislature.  On August 28, 2019, Governor 

DeWine announced that he opposed the legislation, noting “local 

government has borne a great deal” of the cost of the opioid epidemic and 

that the proposed legislation “would be unfair to our local government 

partners who have borne such a heavy part of this burden.” The Governor 

further stated that if the legislation were passed, he would veto it.  See 

Pltf.App.317. More recently, the County Commissioners Association of Ohio 

voted unanimously to oppose the proposed legislation. See Pltf.App.315. 

On August 30, 2019, the Ohio Attorney General filed this mandamus 

petition, asking this Court to stop the MDL trial. 

APPLICABLE STANDARDS 

As the petitioner, Ohio bears the burden of showing entitlement to a 

writ of mandamus.  Gulfstream Aerospace Corp. v. Mayacamas Corp., 485 U.S. 

271, 289 (1988).  Mandamus is an extraordinary, drastic remedy, for which 

the petitioner must (1) have no other adequate means of obtaining relief; 
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(2) show a clear and indisputable right to the relief sought; and (3) show that 

issuance is appropriate under the circumstances. Cheney v. U.S. Dist. Court 

for D.C., 542 U.S. 367, 380-81 (2004); accord In re U.S., 139 S. Ct. 452, 452 (2018); 

Hollingsworth v. Perry, 558 U.S. 183, 190 (2010); Kerr v. U. S. Dist. Court for N. 

Dist. of California, 426 U.S. 394, 403 (1976); In re Univ. of Michigan, 936 F.3d 

460 (6th Cir. 2019); United States v. Martirossian, 917 F.3d 883, 889 (6th Cir. 

2019).9   

9 This Court has, at times, broken these factors down further to articulate a 
five-factor test.  See, e.g., In re Nat'l Prescription Opiate Litig (Teva Pharm. Ind., 
Ltd.), No. 19-3835, slip op. at 1-2 (6th Cir. Sept. 20, 2019) (“Teva”); In re 
Professionals Direct Ins. Co., 578 F.3d 432, 437 (6th Cir. 2009); In re Perrigo Co., 
128 F.3d 430, 435 (6th Cir. 1997).  The five factors are whether (1) the party 
seeking the writ has no other adequate means, such as direct appeal, to attain 
the relief desired; (2) the petitioner will be damaged or prejudiced in a way 
not correctable on appeal after a final judgment; (3) the district court’s order 
is clearly erroneous as a matter of law; (4) the district court’s order contains 
an oft-repeated error, or manifests a persistent disregard of the federal rules; 
and (5) the district court’s order raises new and important questions, or legal 
issues of first impression.  See Teva, slip op. at 1-2; Professionals Direct, 578 F.3d 
at 437. These factors appear to provide additional guidance on the 
applicability of the three-factor test. Under either test, the circumstances 
must be extraordinary to justify issuance of the writ.  See Kerr, 426 U.S. at 403 
(factors implement requirement that writ issue only in extraordinary 
circumstances); Professionals Direct, 578 F.3d at 437 (not every factor need 
apply, “but together they must present extraordinary circumstances to 
justify issuance” of writ); see also In re Nat'l Prescription Opiate Litig. 
(AmerisourceBergen Drug. Corp. et al.), No. 19-3682, 2019 WL 3819637, at *1 
(6th Cir. Aug. 15, 2019) (noting lack of “exceptional circumstances” that 
would justify use of this “drastic and extraordinary remedy”).  For the sake 
of simplicity, Plaintiffs here address the three factors as set forth in Cheney. 
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ARGUMENT 

I. OHIO LACKS STANDING TO SEEK MANDAMUS RELIEF 

A. Ohio Lacks Standing under the Federal Rules 

Ohio lacks standing to seek mandamus because it is not a party to these 

proceedings.  The Federal Rules contemplate first and foremost that “[a] 

party” will petition for the extraordinary relief of mandamus.  See Fed. R. 

App. P. 21(a)(1) (“A party petitioning for a writ of mandamus or prohibition 

directed to a court must file a petition with the circuit clerk with proof of 

service on all parties to the proceeding in the trial court.”).  This emphasis is 

intentional, as the Rules’ drafters recognized that “[m]ost often a petition for 

a writ of mandamus seeks review of the intrinsic merits of a judge’s action 

and is in reality an adversary proceeding between the parties.”  Fed. R. App. 

P. 21 advisory committee’s note.  Since Ohio is not a party and is not bound 

by any district court order, this Court lacks jurisdiction to consider its 

petition.  See, e.g., Aref v. U.S., 452 F.3d 202, 206 (2d Cir. 2006) (“NYCLU’s 

independent petition for mandamus is dismissed for lack of jurisdiction.  

NYCLU is not a party in this case, nor is it appealing from a denial of leave 

to intervene in Aref’s prosecution.”). 

Nor did Ohio attempt to intervene in the district court to request the 

relief it now seeks, even as Defendants raised virtually identical arguments 

for dismissal to those the State raises here.  Compare Pltf.App.092 (“Plaintiffs 
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lack standing to bring claims that invade the State’s exclusive power to 

address matters of statewide concern.”); with Pet. at 15 (“[T]he statewide, 

collective harms to Ohio’s citizens are not rights that Ohio’s political 

subdivisions can litigate or settle . . . .”); compare Pltf.App.326  (“Each of these 

claimed injuries is necessarily derivative of harms to individual opioid users 

. . . .”); with Pet. at 3 (“[O]nly the State as parens patriae may advance claims 

and seek remedies on behalf of the general public.”). 

Instead, Ohio sat on the sidelines as the district court considered and 

rejected the very arguments it now seeks to raise.  See Pltf.App.249 

(“Defendants . . . have identified no Ohio Supreme Court authority holding 

that, in such context, the statewide concern doctrine bars locally-originated 

municipal or county lawsuits seeking to remedy alleged injuries within their 

borders.”); Pet.App.140; id. at 150 (“Plaintiffs’ asserted economic injuries are 

borne by them and not passed-on by any intermediate party standing less 

removed from Defendants’ actions.”).  Even after the district court squarely 

rejected the arguments it now seeks to raise, Ohio continued to sit on the 

sidelines for another eight months, during which time, the parties and the 

district court expended tens of thousands of hours on discovery, experts, and 
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motion practice, incurring costs in the millions of dollars, to ready these 

cases for trial.  See, e.g., Pltf.App.299.10 

As discussed below, see Point II-A, Ohio could have become a limited 

party to the proceedings below by seeking intervention. It chose not to. 

Having failed to intervene in the district court or otherwise raise its 

objections there, Ohio remains a stranger to the proceedings below and lacks 

standing to seek relief in this Court.  

B. Ohio Lacks Article III Standing 

A petitioner seeking mandamus (even a petitioner that is a State), must 

also meet the requirements for standing under Article III.  See Davis v. Detroit 

Pub. Sch. Cmty. Dist., 899 F.3d 437, 443 (6th Cir. 2018) (“whether a plaintiff 

has Article III standing is the threshold question in every federal case”); Cohn 

v. Brown, 161 F. App'x 450, 452 n.2 (6th Cir. 2005) (“a plaintiff must 

nevertheless satisfy Article III's standing requirements in order to seek 

mandamus relief”).  As this Court has explained: 

10 Staying out of the federal proceedings did not, however, stop the Attorney 
General from recognizing – and making use of -- the benefit of the MDL and 
the accelerated discovery that was accomplished there. The State has been 
given access to the documents produced to and reviewed by the Counties, 
as well as to expert reports and other briefing. Records from the MDL 
document server show that the State viewed more than 38,000 MDL 
documents between August 2, 2019 and September 2, 2019, many of which 
it downloaded and printed.  
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To establish Article III standing, a party must meet three 
requirements: (1) he must demonstrate ‘injury in fact’—a harm 
that is both concrete and actual or imminent, not conjectural or 
hypothetical; (2) he must establish causation—a fairly traceable 
connection between the alleged injury in fact and the alleged 
conduct of the defendant; and (3) he must demonstrate 
redressability—a substantial likelihood that the requested relief 
will remedy the alleged injury in fact.  

Davis, 899 F.3d at 443, quoting Vt. Agency of Nat. Res. v. United States ex rel. 

Stevens, 529 U.S. 765, 771 (2000).   

Here, Ohio lacks Article III standing for the same reason it lacks 

standing under the Federal Rules – because it is not a party to the 

proceedings below, it cannot and will not be bound by the judgment arising 

from the trial.  The principle is equally applicable in federal and in state 

court.  See Harrison v. Bloomfield Bldg. Indus., Inc., 435 F.2d 1192, 1195 (6th Cir. 

1970) (identity of parties required for application of res judicata or collateral 

estoppel); State ex rel. Washington v. Indus. Comm., 2006-Ohio-6505, ¶ 12, 112 

Ohio St. 3d 86, 88 (2006) (“Res judicata demands an identity of parties and 

issues”). 11 Nor, as discussed below, see Point II-B, will the bellwether trial 

11 Ohio’s lack of standing is distinct from the merits of its substantive 
arguments. Whether or not Plaintiffs have the right to proceed 
independently of the State, Ohio can suffer no injury here because it cannot 
be bound to the judgment. This is especially true because the Counties do 
not purport to proceed in a parens patriae capacity, but rather in their own 
name and on their own behalf, so there is no possible danger of two separate 
parties claiming to recover on behalf of the people of the State of Ohio.  
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adjudicate any rights belonging to Ohio.  Because the trial will neither 

adjudicate Ohio’s rights nor bind it, it will not suffer any injury in fact from 

it. See Hollingsworth, 570 U.S. at 705 (to have standing, a litigant “must 

possess a direct stake in the outcome of the case”).12 

Ohio claims that allowing the Counties to try their claims will injure 

Ohio’s sovereign interests because Ohio is the preferred plaintiff to seek 

redress for the opioid crisis.13  But being a “better” plaintiff does not establish 

12 Ohio seems to recognize as much when it states that it “has no ‘claim or 
defense’ to plead in the federal cases.”  See Pet. at 28.  Surely if Ohio thought 
the MDL proceedings would bind it or impair its own claims, it could 
intervene to assert a claim to that effect.  See Fed. R. Civ. P. 24.  It cannot 
simultaneously be true that Ohio has an insufficient interest in the MDL 
proceedings to intervene in the district court and yet a sufficient interest to 
seek mandamus from this Court.  As to Ohio’s preference not to litigate in 
federal court, see Pet. at 28, as discussed below, its choice to litigate in this 
federal Court rather than in the federal district court is a circumstance that 
weighs against the grant of mandamus. See Point II-A.  
13 Ohio also argues that its sovereign interests will be impaired because the 
district judge referred to Summit County’s claims as arising in the county’s 
capacity as a sovereign.  See Pet. at 15.  It is clear, however, from the context, 
that the district court was differentiating claims asserted by the county in its 
governmental capacity (as a provider of governmental services) from claims 
asserted in a purely proprietary, commercial capacity (as a participant in the 
market).  See Pet.App. at 158.  Defendants had characterized Summit 
County’s governmental role as “sovereign or quasi-sovereign” in their 
challenge to its right to recover the costs of governmental services.  That the 
district court, in permitting the county to proceed on claims to recover both 
governmental and proprietary costs, did not correct defendants’ 
terminology does not give Ohio a concrete interest in preventing the 
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a concrete or particularized injury.  Ohio argues, for example, that the 

bellwether plaintiffs may lose at trial if they fail to establish proximate cause, 

an element Ohio contends it need not satisfy.  See Pet. at 22.  It similarly 

suggests that some or all of the Counties’ claims may be barred by the statute 

of limitations, which does not run against the State. As already noted, 

however, as a non-party to the case, Ohio cannot be bound to the outcome 

of the bellwether trial.   If the Counties are unable to establish proximate 

cause, or if their claims are found to be time-barred, Ohio will not be 

estopped from proceeding and prevailing on its own claims, if it can.  

Indeed, to the extent that Ohio need not prove every element the Counties 

must prove, any judgment in the bellwether trial will be especially irrelevant 

to Ohio’s prosecution of its own actions.14  See Harrison, 435 F.2d at 1195; 

State ex rel. Washington, 2006-Ohio-6505, ¶ 12, 112 Ohio St. 3d at 88. 

Nor, indeed, does Ohio’s “better plaintiff” theory have any support in 

the law.  The sole case cited by Ohio for its “preferred plaintiff” argument, 

Counties from proceeding to trial on claims that involve the costs of 
governmental services, which the Counties indisputably provide. 
14 Moreover, as discussed below, see Point II-B, the MDL bellwether Plaintiffs 
have asserted claims that the Ohio Attorney General has no standing to 
assert, thus calling into question whether Ohio is, overall, a “better” plaintiff.  
Certainly, Ohio is not a better plaintiff with respect to the Counties’ federal 
RICO claims, which Ohio lacks standing to bring and has not asserted.  
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In re Glenn W. Turner Enterprises Litig., 521 F.2d 775 (3d Cir. 1975), does not 

support the State’s position and, on the contrary, demonstrates why Ohio 

lacks standing here.  In Glenn W. Turner, the district court certified a litigation 

class and enjoined all class members, or those acting on their behalf, from 

maintaining other state or federal actions against the defendant unless the 

class members opted out of the class.  The federal court injunction prevented 

the Kentucky Attorney General from enforcing a judgment it had previously 

obtained on behalf of Kentucky residents because the residents had not all 

opted out of the class and, under Kentucky law, the Attorney General lacked 

authority to opt them out.  521 F.2d at 777-79.  What is most significant about 

Glenn W. Turner is that it involved a federal court injunction against state 

court proceedings; the question before the Third Circuit was whether such 

an injunction was permissible under the Anti-Injunction Act.  The court’s 

legal analysis was limited to an analysis of exceptions to the Anti-Injunction 

Act, which the court held did not permit the injunction in question.  See id. 

at 779-81.  Here, of course, there is no injunction against Ohio’s separate 

proceedings, rendering the decision in Glenn W. Turner entirely inapplicable.  

The case is further distinguishable because individual residents of Kentucky, 

on whose behalf the Kentucky Attorney General sought to collect its 

judgment, were bound by the orders of the federal court because of the 
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certified class.  Here, only the two Counties will be bound by any judgment 

resulting from the MDL trial.15 

Moreover, the analysis in Glenn W. Turner actually undercuts, rather 

than supports, Ohio’s position. Here, of course, it is Ohio that is seeking to 

enjoin parallel proceedings in favor of its own action.  But the mere existence 

of two proceedings against the same defendant does not in any way impair 

the rights of either plaintiff.  As the Third Circuit explained: 

[T]he existence of an action for a personal judgment does not 
impair or defeat the jurisdiction of the court in which an action 
for the same cause is pending. Both courts are free to proceed 
without reference to the action in the other court. Whenever a 
judgment is rendered in one court it may be pleaded in the other 
and the effect of that judgment will be determined by the 
application of the principles of res judicata by the other court. 

In re Glenn W. Turner, 521 F.2d at 780, citing Kline v. Burke Const. Co., 260 U.S. 

226, 230 (1922). 16  Indeed, as the Supreme Court explained in Kline, where 

an action proceeds in personam, rather than in rem 

15 Although the district court has issued an order certifying a “negotiation 
class,” that class binds class members, if at all, only in the context of a 
settlement and does not apply in any fashion to the bellwether trial Ohio 
seeks to prevent. The Counties’ trial binds only Summit County and 
Cuyahoga County.  Moreover, neither Ohio nor any of the Ohio residents on 
whose behalf the State asserts its claims are members of the negotiation class.  
16 The Third Circuit also found in Glenn W. Turner that the potential inability 
of the defendants to pay judgments from all the actions against them 
provided no basis to enjoin one proceeding in favor of another, and that one 
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there is no objection to a subsequent action in another 
jurisdiction, either before or after judgment, although the same 
issues are to be tried and determined; and this because it neither 
ousts the jurisdiction of the court in which the first suit was 
brought, nor does it delay or obstruct the exercise of that 
jurisdiction, nor lead to a conflict of authority where each court 
acts in accordance with law.   

Kline, 260 U.S. at 232.  Thus, the Glenn W. Turner decision, as well as the Kline 

case, decisively reject the notion that the law recognizes a “preferred 

plaintiff” or that a plaintiff with its own proceeding is injured by a parallel 

court proceeding by a different plaintiff against the same defendant.17  

For the same reason, Ohio’s contention that the MDL proceedings may 

make it harder for the State to settle its own claims with the defendants does 

not constitute a cognizable injury sufficient to confer standing.  See Pet. at 21.  

It is not the upcoming trial, but the existence of multiple claimants (including 

dozens of other States and municipalities proceeding in state courts outside 

of Ohio), that complicates settlement of the opioid litigation. See, e.g., State of 

Rhode Island v. Purdue Pharma L.P., No. PC-2018-4555, 2019 WL 3991963 (R.I. 

Super. Aug. 16, 2019) (state claims brought by Attorney General in state 

court); State of New Hampshire v. Purdue Pharma Inc., No. 217-2017-CV-00402, 

litigant should not be enjoined to facilitate collection of a judgment resulting 
from a parallel action.  521 F.2d at 780. 
17 Ohio’s “preferred plaintiff” theory also runs afoul of settled jurisprudence 
concerning the very limited scope of abstention, see below at Point II-A. 
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2018 WL 4566129 (N.H. Super. Sep. 18, 2018) (same); In re Opioid Litigation, 

No. 400000/2017, 2018 WL 3115102 (N.Y. Sup. Ct. June 18, 2018) (New York 

counties). In any event, staying the Counties’ claims will not extinguish 

them, and defendants may still seek settlement of all outstanding claims 

before they are willing to settle any.  Ohio has no right to demand that the 

federal courts assist it in settling its own case, nor has it shown that the relief 

it seeks would accomplish that end. 

II. THE EXCEPTIONAL REQUIREMENTS FOR MANDAMUS ARE 
NOT MET 

Even if Ohio has standing to seek mandamus, it cannot meet the 

requirements to justify issuance of the writ.  As discussed above, to justify 

this extraordinary remedy, the petitioner must (1) have no other adequate 

means of obtaining relief; (2) show a clear and indisputable right to the relief 

sought; and (3) show that issuance is appropriate under the circumstances. 

Cheney, 542 U.S. at 380-81. All of these factors weigh against mandamus here. 

A. Ohio Cannot Show that Mandamus Is Appropriate Under the 
Circumstances of this Case 

Mandamus is a discretionary remedy. Before the writ can issue, “the 

issuing court, in the exercise of its discretion, must be satisfied that the writ 

is appropriate under the circumstance.”  Cheney, 542 U.S. at 381.  In this case, 

the Court need look no further than the overall circumstances of this case to 
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conclude that the writ is not appropriate here and indeed its issuance would 

be inequitable. 

Ohio’s state court case and the Summit and Cuyahoga County federal 

court cases proceeded on parallel tracks for nearly two years.  Ohio watched 

the federal case proceed on behalf of the Counties, and pursued its own 

claims in state court.  As discussed above, Ohio could have intervened in the 

district court to make the arguments for dismissal or indefinite delay that it 

raises here.18  Intervention by Ohio to raise these arguments would have 

been especially appropriate because, as discussed, the district court 

considered (but ultimately rejected) virtually identical arguments for 

dismissal made by the Defendants.  See Fed. R. Civ. P. 24(b)(1)(B (“On timely 

motion, the court may permit anyone to intervene who . . . has a claim or 

defense that shares with the main action a common question of law or fact.”).  

If the district court had denied intervention, such denial would have been 

immediately appealable, see, e.g., Stringfellow v. Concerned Neighbors in Action, 

480 U.S. 370, 377-80 (1987) (order denying intervention is final and 

appealable); Marino v. Ortiz, 484 U.S. 301, 304 (1988) (“We think the better 

18 To the extent Ohio’s petition suggests that the entire MDL should not exist 
because the States, and not the cities and counties whose claims are 
coordinated there, are the proper plaintiffs to seek relief for the opioid crisis, 
see, e.g., Pet.App. at 269-70, Ohio could also have sought relief from the order 
of the JPML that created the MDL in the first place.  See 28 U.S.C. § 1407(e).   
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practice is for such a nonparty to seek intervention for purposes of appeal; 

denials of such motions are, of course, appealable.”); League of Women Voters 

of Michigan v. Johnson, 902 F.3d 572, 576 (6th Cir. 2018), while any substantive 

ruling following a grant of intervention would similarly have been 

reviewable in this Court.19  Having declined to raise its arguments about the 

Plaintiffs’ standing in the district court, Ohio may not now ask this Court to 

address that question.   

Indeed, Ohio recognizes that it likely could have intervened in the 

district court, but chose not to do so because it “has no desire to assert any 

claims in federal court, and its sovereign right to litigate in its own courts 

means that it cannot be forced to participate in federal court merely to 

protect its rights.”  Pet. at 28.  Whether or not this is so, Ohio’s choice and its 

professed desire to stay out of a federal court do not give it a right to pick 

another federal court to hear its arguments for dismissal or indefinite delay 

of Plaintiffs’ claims.20 

19  The proposed amici States appear to recognize this point.  See Brief of 
Proposed Amici Curiae States at 5 (“Here, this Court would eventually have 
jurisdiction because any appeals related to the bellwether trials would be 
filed in this Court.”).  Neither the State itself nor its proposed amici can 
explain why this is not determinative as to the petition. 
20  Thus, to the extent Ohio suggests it would be prejudiced if it had to 
intervene in the district court to assert the alleged rights it asserts here 
because it does not want to be in federal court, see Pet. at 28; cf. John B. v. 
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Certainly, none of the Eleventh Amendment cases Ohio cites on this 

point, see Pet. at 28, permits this disregard for orderly procedure. See Seminole 

Tribe of Fla. v. Fla., 517 U.S. 44, 54 (1996) (Eleventh Amendment prohibits 

Congress from authorizing suit against State in federal court); Principality of 

Monaco v. Mississippi, 292 U.S. 313, 331 (1934) (Eleventh Amendment 

prohibits foreign nation from bringing suit against a U.S. State in the 

Supreme Court); Thomas v. FAG Bearings Corp., 50 F.3d 502, 507 (8th Cir. 1995) 

(holding that “the Eleventh Amendment prohibits coercive joinder” of state 

agency). While these cases recognize that the Eleventh Amendment 

precludes federal court suits against a State, no claim against Ohio has been 

asserted in the MDL. Given that Ohio has chosen this federal forum, its 

argument that it cannot be forced to litigate in federal district court is beside 

the point.21  

Goetz, 531 F.3d 448, 457 (6th Cir. 2008) (addressing whether “petitioner will 
be damaged or prejudiced in a way not correctible on appeal” as factor for 
issuance of mandamus relief), it would be no more prejudiced by doing so 
than it is by petitioning here because the district court is no more or less a 
federal court than this Court is. 
21 Ohio’s Tenth Amendment argument, see Pet. at 24-25, is no more 
persuasive. Ohio cites no precedent, and Plaintiffs are aware of none, 
suggesting that, by entertaining litigation brought by state political 
subdivisions, federal courts infringe on powers reserved to the States. 
Indeed, it is precisely because state subdivisions like the Counties are not 
sovereign that they can be compelled to litigate in federal court, as indeed, 
the Plaintiffs were here when the Defendants removed their actions.   
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This is especially true because Ohio could have sought a limited 

intervention before the district court, solely to request that the district court 

enjoin or stay the litigation brought by its two constituent counties and their 

subdivisions.  See United States v. City of Detroit, 712 F.3d 925, 932-33 (6th Cir. 

2013) (discussing appropriateness of limited intervention); Harris v. Pernsley, 

820 F.2d 592, 599 (3d Cir. 1987) (“Given the nature of an applicant’s interest, 

he or she may have a sufficient interest to intervene as to certain issues in an 

action without having an interest in the litigation as a whole.”) (footnote 

omitted); see also, e.g., United States v. British Am. Tobacco Australia Servs., Ltd., 

437 F.3d 1235, 1240 (D.C. Cir. 2006) (intervenor “requested intervention only 

as to its possible privilege in documents and emphasized to the District 

Court the limited nature of its intervention”); In re Beard, 811 F.2d 818, 829 

(4th Cir. 1987) (limited intervention sought only for purpose of opposing 

punitive damages class).22  Indeed, the district court showed itself to be 

especially solicitous of the sovereignty of the States and was careful to craft 

22 When HD Media Company, LLC and The W.P. Company, LLC sought to 
obtain access to data sealed by the district court, they moved for, and were 
granted, “limited Intervenor status for the limited purpose of addressing 
their Public Records Requests.” In re Nat'l Prescription Opiate Litig., 927 F.3d 
919, 926 (6th Cir. 2019).  When the district court denied their request for 
access, the Intervenors appealed to this Court.  Ohio could have followed the 
same procedure.   
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means of encouraging their participation without subjecting them broadly 

to the jurisdiction of the federal court.  See Pltf.App.046, 048, 343-52. 

In sum, Ohio chose not to intervene in the district court because it 

preferred not to have its rights adjudicated in federal court. If it has now 

changed its mind (at least with respect to this federal court), it cannot bypass 

the district court and seek extraordinary relief here to halt a trial it watched 

the parties prepare for over a period of 18 months without ever once 

asserting that the case should not go forward.   

Mandamus is also inappropriate for the independent reason that 

Ohio’s petition amounts to an attempted end-run around the well-

established jurisprudence of this Court and the United States Supreme Court 

with respect to abstention.  The Attorney General’s argument that the federal 

proceedings should be stayed so that Ohio’s state court action may proceed 

to judgment first is simply an argument for federal abstention in other guise.  

But Ohio makes no attempt to fit its petition into any recognized category of 

abstention.   

“[W]hen a federal court has jurisdiction, it also has a virtually 

unflagging obligation to exercise that authority.”  Mata v. Lynch, 135 S. Ct. 

2150, 2156 (2015), citing Colorado River Water Conservation Dist. v. United 

States, 424 U.S. 800, 817 (1976); see also Island Creek Coal Co. v. Bryan, No. 18-

3680, 2019 WL 4282871, at *5 (6th Cir. Sept. 11, 2019) (“courts have no more 
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right to decline the exercise of jurisdiction which is given, than to usurp that 

which is not given”); Aaron v. O'Connor, 914 F.3d 1010, 1016 (6th Cir. 2019) 

(federal courts “are obliged to decide cases within the scope of federal 

jurisdiction”). Abstention “can be justified . . . only in . . . exceptional 

circumstances.” Colorado River, 424 U.S. at 813; see also Jones v. Coleman, 848 

F.3d 744, 749 (6th Cir. 2017) (“The doctrine of abstention, under which a 

district court may decline to exercise or postpone the exercise of its 

jurisdiction, is an extraordinary and narrow exception to the duty of a 

district court to adjudicate a controversy properly before it.”). Moreover, 

“[g]enerally, as between state and federal courts, the rule is that the 

pendency of an action in the state court is no bar to proceedings concerning 

the same matter in the Federal court having jurisdiction.”  Colorado River, 424 

U.S. at 813. 

The Supreme Court has recognized a limited number of abstention 

doctrines, see Colorado River, 424 U.S. at 813-14, but Ohio has not identified 

any that are applicable here.  Without an applicable exception, the federal 

courts’ “unflagging” obligation to decide cases before it controls.  To the 

extent that Ohio seeks to force the district court to abstain in favor of the 

Attorney General’s state court proceedings without meeting the stringent 

requirements for abstention, mandamus is inappropriate.  
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B. Ohio Cannot Show a Clear and Indisputable Right to the 
Relief Requested 

In view of the extraordinary nature of mandamus, a petitioner’s right 

to issuance of the writ must be “‘clear and unmistakable.’”  Cheney, 542 U.S. 

at 381 (quoting Kerr, 426 U.S. at 403).  Here, it is just the opposite.  Applicable 

Ohio state law makes clear that the State is not entitled to the drastic relief of 

dismissal or indefinite delay of the Counties’ claims.  The State primarily 

asserts that “under the dual-sovereign structure of these United States[,] . . . 

only a State Attorney General has parens patriae standing to prosecute claims 

vindicating generalized harm to a State’s inhabitants.”  Whether or not this 

broad assertion of principle is correct, it is irrelevant here because Plaintiffs 

do not assert their claims in a parens patriae capacity.  

Instead, as discussed above, Plaintiffs assert claims for money 

damages that they themselves have incurred. See Pet.App. 84-137 at ¶¶ 902, 

934, 948, 972, 1031-32, 1067-69, 1083, 1086, 1101, 1105, 1111-13, 1120, 1131, 

1135.  In ruling on the motions to dismiss by Defendants, which argued like 

the State does here that the Plaintiff Counties’ claims were derivative of 

harms to others (namely, Ohio citizens), the district court squarely held that 

“Plaintiffs’ asserted economic injuries are borne by them and not passed-on 

by any intermediate party . . . .”  Pet.App. at 150.  Because Plaintiffs’ claims 
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are not brought in a parens patriae capacity, they are entirely distinct from the 

claims of the State.   

Moreover, with respect to claims arising under the federal  RICO 

statute, neither Ohio nor the Attorney General has standing to bring a claim 

for the Counties’ damages, whether under the doctrine of parens patriae or 

otherwise.   Dillon v. Combs, 895 F.2d 1175 (7th Cir. 1990) (state did not have 

standing under RICO because RICO does not authorize a state to obtain 

relief on account of a fraud practiced against its residents); People of the State 

of Illinois v. Life of Mid-America Insurance Co., 805 F.2d 763 (7th Cir. 1986) (state 

did not have parens patriae standing, and could not assert claims under the 

RICO Act because it was seeking to recover for claims belonging to the 

individuals who had been harmed); People of the State of N.Y. by Abrams v. 

Seneci, 817 F.2d 1015 (2d Cir. 1987) (holding that the state did not have 

standing as parens patriae or under the RICO Act because it was seeking a 

monetary award solely for injury to the business and property of the state’s 

citizens); State of Texas v. Enterprise Companies, Inc., No. H-85-5519, 1986 WL 

31561 (S.D. Tex. Jan. 7, 1986) (holding that the state did not have parens patriae 

standing, and could not assert claims under the RICO Act because it was not 

suing for injury to its own business or property). With respect to these 

claims, there is simply no argument that the claims belong to the State or that 

a trial on these claims will affect any rights of Ohio. 
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The Counties’ state law claims are supported by settled Ohio law 

establishing their right to pursue them.  First, Plaintiffs assert common law 

claims for abatement of a public nuisance—the opioid epidemic in their 

Counties, fueled by Defendants’ unlawful promotional and distribution 

practices.  See Pet.App. 84-137 at ¶¶ 975-76, 995, 1030, 1031-32, 1038.  Ohio 

law is clear that these claims may be brought by the Counties. See O.R.C. 

§ 305.12 (“The board of county commissioners may sue and be sued, and 

plead and be impleaded, in any court.  . . .  The board shall demand and 

receive, by suit or otherwise . . . any money or property due the county.”); 

City of Cincinnati v. Beretta, 768 N.E.2d at 1150 (“[R]ecovery by a 

governmental entity is allowed where the acts of a private party create a 

public nuisance which the government seeks to abate.”) (citation and 

internal quotation marks omitted); City of Cleveland v. Ameriquest Mortg. Sec., 

Inc., 615 F.3d 496, 498-99 (6th Cir. 2010) (addressing Ohio city’s claim that 

“Defendants’ financing of sub-prime mortgages, the alleged public nuisance, 

led to a foreclosure crisis in Cleveland that devastated its neighborhoods and 

economy.”); see also Restatement (Second) Torts § 821C (public official 

representing political subdivision may maintain action to abate a nuisance).  

Plaintiffs also assert claims for statutory nuisance; such claims are clearly 

authorized by law.  See O.R.C. § 3767.03; O.R.C. § 4729.35. 
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The Counties also seek relief under the OCPA, the State’s “mini-RICO” 

statute.  That law provides that “[a]ny person who is injured” may 

commence proceedings seeking relief. O.R.C. § 2923.34. Plainly the Counties 

are authorized to recover their own damages under this provision.23  Finally, 

the Counties’ civil conspiracy claims are damages claims for which O.R.C. 

§ 305.12 provides authority to the Counties to seek “money or property due 

the county.”  See also Ogle v. Hocking Cty., 2014-Ohio-5422, ¶ 23, cause 

dismissed, 2015-Ohio-406, ¶ 23, 141 Ohio St. 3d 1465 (2015) (conspiracy claim 

must be asserted by party that suffered damage); Kenty v. Transamerica 

Premium Ins. Co., 1995-Ohio-61, 72 Ohio St. 3d 415, 419 (1995) (civil 

conspiracy is a malicious combination of two or more persons to injure 

another in person or property). Because Ohio law authorizes the Counties’ 

suit for the abatement of public nuisance as well as their suit to recover their 

own money damages incurred in responding to the opioid crisis fueled by 

23 With respect to the Counties’ claims under the OCPA, moreover, the 
statute expressly delineates particular relief -- dissolution or reorganization 
of an enterprise; suspension or revocation of a license, permit, or prior 
approval; or the dissolution of an Ohio corporation – that requires the 
involvement of the Attorney General.  See O.R.C. § 2923.34.  Clearly, in 
requiring the involvement of the Attorney General only in this limited 
context, the legislature intended that suits seeking other types of relief, 
including money damages, could proceed without such involvement.  In this 
case, the Counties do not seek any of the relief for which the Attorney 
General’s involvement is required.  
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Defendants’ misconduct, the State’s arguments that these claims belong to 

the State and ought not be pursued by the Counties are simply incorrect.  

The Attorney General offers no Ohio authority to the contrary.  Indeed, 

given its contention that the Counties have no right to pursue their claims, 

Ohio’s petition is remarkably devoid of citation to Ohio authority on these 

issues. Moreover, if the Counties’ claims truly belonged to Ohio, or infringed 

on the State’s prerogatives, there would have been no need for the draft 

legislation supported by the current Attorney General which would vest him 

with the sole and exclusive authority to pursue litigation affecting multiple 

counties and to seek dismissal of competing lawsuits.  See Pltf.App.312.  The 

premise of the draft bill is that the Ohio Attorney General does not now have 

the exclusive right to the claims being pursued in this case.  Having failed 

(so far) in his bid to have the Ohio Legislature grant him the powers 

necessary to take over the Counties’ claims, the Attorney General cannot 

show that he has a clear and unmistakable right to exercise precisely those 

powers.  Nor should he be permitted to circumvent the legislative process 

by seeking in this Court the same relief he is asking the Ohio Legislature to 

provide.  See below Point II-C. 

Furthermore, Ohio’s central argument that it has a sovereign interest 

that overrides the rights of Plaintiffs as counties is wrong.  Ohio’s Home Rule 

Amendment to its Constitution, Article XVIII, Section 3, allows counties and 
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municipalities to exercise joint authority with the state, where the regulation 

of police powers can co-exist with state regulation in general matters so long 

as the local regulation does not conflict with state law.24  See id. at *47-48; Am. 

Fin. Servs. Assn., 858 N.E.2d at 782; Marich v. Bob Bennett Constr. Co., 880 

N.E.2d 906, 910-11 (Ohio 2008) (police power allows municipalities “to 

protect the public health, safety, or morals, or the general welfare of the 

public.”); see also Woods Cove, III, LLC v. City of Akron, No. 5:16-cv-1016, 2018 

WL 4104186, at *19 (N.D. Ohio Aug. 29, 2018).  Here, Plaintiffs are Home 

Rule counties. Both have adopted Home Rule charters pursuant to this 

Article, thereby affording them the right to exercise police powers, including 

to adopt and enforce local health and safety measures to protect the public 

health, safety, or morals, or the general welfare of the public, as long as they 

do not conflict with a state’s general laws.  See Ohio Const., Art. XVIII, § 3.  

24 Article XVIII, Section 3 authorizes municipalities “to exercise all powers 
of local self-government and to adopt and enforce within their limits such 
local police, sanitary and other similar regulations, as are not in conflict with 
general laws.”  A municipality’s powers under the Home Rule Amendment 
are the “broadest possible powers of self-government in connection with all 
matters which are strictly local.”  State ex rel. Hackley v. Edmonds, 80 N.E.2d 
769, 773 (Ohio 1948).  Municipal legislative power is constrained either by 
other constitutional provisions, Buckeye Community Hope Found. 
v. Cuyahoga Falls, 697 N.E.2d 181, 183 (Ohio 1998), or by general state laws 
that conflict with local provisions, Am. Fin. Servs. Assn. v. Cleveland, 858 
N.E.2d 776, 782 (Ohio 2006).   
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Moreover, the Constitution is explicit that Home Rule authority applies not 

only to the adoption of local regulations, but to the enforcement of local health 

and safety measures.  Id. The Attorney General identifies no state law with 

which the Counties’ actions conflict.  

Equally unavailing is the Attorney General’s contention that Ohio’s 

sovereignty will be undermined because any funds obtained by Ohio 

through the opioid litigation would ordinarily be deposited in a “general 

fund for distribution by the legislature.”  Pet. at 20.  If Plaintiffs are successful 

in their bellwether trial, the Attorney General predicts, they would interfere 

with the Ohio’s “responsib[ility] for directing [that] money to the 

appropriate places in the State.”  Id.   

These concerns are unpersuasive. Any funds recovered by the 

Plaintiffs as compensatory damages belong exclusively to the Counties as 

compensation for costs they incurred and are not the State’s funds for any 

purpose. And to the extent the Counties are entitled to an equitable 

abatement remedy for their nuisance claims, any funds associated with that 

equitable remedy would not be eligible for deposit in the State’s general fund 

(or the Counties’ for that matter), no matter who recovered them.25 

25 The Counties’ preference for an equitable remedy is informed by prior 
experience with tobacco litigation, from which the states reaped hundreds 
of billions of dollars but allocated only a tiny fraction of those monies to 
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The issue is not one of state sovereignty. Where, as here, the Counties 

have authority to seek damages and abatement, the State cannot enjoin the 

exercise of that authority simply because the State would rather decide how 

the Counties should spend their money. Because the State has failed to 

demonstrate any right to the relief it seeks, much less a right that is clear and 

unmistakable, its petition should be denied. 

C. Ohio Has Other Adequate Means of Relief  

It is a bedrock prerequisite for mandamus relief that “‘the party 

seeking issuance of the writ [must] have no other adequate means to attain 

the relief he desires[.]’”  Cheney, 542 U.S. at 380 (quoting Kerr v. U.S. Dist. Ct., 

426 U.S. 394, 403 (1976)).  This condition is meant “to ensure that the writ 

will not be used as a substitute for the regular appeals process.”  Id. at 380-

81; see also In re Prof’ls, 578 F.3d at 437 (“With narrow exceptions, a party has 

no right of appeal until after a final judgment on the merits, and mandamus 

is not intended to substitute for appeal after a final judgment.”); In re DePuy 

Orthopaedics, Inc., 870 F.3d 345, 352-53 (5th Cir. 2017) (“[P]etitioners must 

tobacco prevention and cessation. See Micah L. Berman, Using Opioid 
Settlement Proceeds for Public Health: Lessons from the Tobacco Experience, 67 U. 
Kan. L. Rev. 1029, 1031 (2019); Elizabeth Weeks & Paula Sanford, Financial 
Impact of the Opioid Crisis on Local Government:  Quantifying Costs for Litigation 
and Policymaking, 67 U. Kan. L. Rev. 1061, 1070-71 (2019) (footnotes omitted). 
But the point is that in pursuing their own claims as authorized by Ohio law, 
the Counties are not seeking to divert the State’s money to themselves.  

 39 

                                           

      Case: 19-3827     Document: 25     Filed: 10/02/2019     Page: 45



 

show that they have ‘no other adequate means’ to obtain relief.  That is a 

high bar:  The appeals process provides an adequate remedy in almost all 

cases, even where defendants face the prospect of an expensive trial.”) 

(quoting Cheney, 542 U.S. at 380). 

In this case, there is no doubt that Ohio had other adequate means of 

relief because it could have intervened below and then sought appeal in this 

Court as needed.  Ohio’s preference to bypass the district court and come 

directly to this Court in no ways alters the existence of the alternative avenue 

that was available to it. Similarly, Ohio’s concerns about subjecting itself to 

federal jurisdiction are without weight in this context, for in filing the instant 

petition Ohio has done precisely that.  It can, similarly, seek intervention in 

the district court now.  

Moreover, even if it is now too late for Ohio to intervene in the district 

court in time to stop the October 21 trial (a problem of its own making, to be 

sure), that would not justify a grant of mandamus because the Attorney 

General still has other adequate means of obtaining relief.  First, as noted 

above, the Attorney General is seeking a change in Ohio law that would give 

him the exclusive authority to litigate Plaintiffs’ claims and recovery funds 

from the opioid defendants. Intervention by this Court would interrupt the 

political process in Ohio, which is a more appropriate forum to address the 

competing concerns of the State and the counties with respect to allocation 
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of opioid recoveries.   And if the Attorney General is unable to obtain the 

relief he seeks in the Legislature, it would be inappropriate for this Court to 

preclude the Counties from proceeding on their claims if the Ohio 

Legislature has declined to do so.  Finally, Ohio can still seek relief through 

its own state court proceedings.  As noted above, Ohio will not be bound by 

any judgment arising from the trial.  It remains free to seek full redress from 

the defendants in its own actions, to obtain a judgment, if it can, and to 

enforce that judgment.  It has no need of assistance from this Court to pursue 

its remedies in its own courts, as it has made clear it wishes to do. 
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CONCLUSION 

For the foregoing reasons, this Court should deny the petition for a 

writ of mandamus.  

October 2, 2019   
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

IN RE: NATIONAL PRESCRIPTION 
OPIATE LITIGATION 

THIS DOCUMENT RELATES TO: 

The County of Summit, Ohio, et al. v. 
Purdue Pharma L.P., et al.,
Case No. 18-op-45090

)
)
)
)
)
)
)

MDL 2804 

Case No. 1:17-md-2804 

Judge Dan Aaron Polster 

OPINION AND ORDER 

This matter is before the Court upon the Report and Recommendation (“R&R”) of the 

United States Magistrate Judge. Doc. #: 1025 (hereinafter cited as “R&R”). On November 2, 2018 

Manufacturer,1 Distributor, and Retail Pharmacy Defendants and Plaintiffs all filed Objections to 

various portions of the R&R. Doc. ##: 1082, 1079, 1078, and 1080. On November 12, 2018 

Plaintiffs and Defendants filed Responses to the Objections. Doc. ##: 1115 and 1116. Upon a de

novo review of the record, and for the reasons set forth below, the Court ADOPTS IN PART and 

REJECTS IN PART the Report and Recommendation. 

The District Court reviews proper objections pursuant to its duty under Federal Rule of 

Civil Procedure 72(b). Fed. R. Civ. P. 72(b) (“The district judge must determine de novo any part 

of the magistrate judge’s disposition that has been properly objected to.”) In a footnote, 

Manufacturer Defendants purport to object to “the entirety of the R&R.” Doc #: 1082 at n.1. This 

1 Defendant Noramco, Inc. states that it joined in Manufacturers’ Motion to Dismiss “to the extent applicable,” 
Doc. #: 499-1 at 1 n.2, and requests clarification that it is included among the moving Manufacturer Defendants and 
is entitled to all applicable relief. Doc. #: 1082 at 1 n.1. The Court clarifies that Noramco is included among the 
moving Manufacturer Defendants and is entitled to all applicable relief. 
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2

objection is not proper insofar as it does not include any bases in or support from legal authority. 

Therefore, as there are no proper objections to the facts or procedural history, the Court adopts the 

facts and procedural history as stated in the R&R. Further, there are no objections to the R&R with 

respect to the following sections:  

Section III.B. Preemption 

Section III.H. Count Eight: Fraud 

Section III.L. Statewide Concern Doctrine 

Section III.M. Article III Standing2

The Court presumes the parties are satisfied with these determinations and adopts the R&R 

with respect to these sections. “Any further review by this Court would be a duplicative and 

inefficient use of the Court’s limited resources.” Graziano v. Nesco Serv. Co., No. 1:09 CV 2661, 

2011 WL 1131557, at *1 (N.D. Ohio Mar. 29, 2011) (citing Thomas v. Arn, 474 U.S. 140 (1985); 

Howard v. Secretary of Health and Human Services, 932 F.2d 505 (6th Cir.1991); United States 

v. Walters, 638 F.2d 947 (6th Cir.1981)). 

As an initial matter, Retail Pharmacy Defendants have asked the Court to clarify that the 

claims brought against them are only brought in their capacity as distributors, not as dispensers. 

See Doc. #: 1078 at 2. The Court understands that Plaintiffs have disclaimed any cause of action 

against Retail Pharmacies in their capacity as retailers or dispensers of opioids, see Doc. #: 654 at 

75 n.47, and thus considers the parties’ arguments while keeping in mind that the Retail 

Pharmacies may only be held liable as distributors. 

2 Pharmacy Defendants, in their objections, mention Article III standing only briefly in a section dedicated to the 
RICO claims. See Doc. #: 1078 at 2-3. They mischaracterize the R&R’s analysis of the Article III standing 
directness requirement, rehash arguments already made in their motion to dismiss, and then move on to address their 
RICO analysis concerns. The Court finds this objection without merit, and therefore it is overruled.  
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A. Tolling of the Statute of Limitations 

The R&R concluded that Plaintiffs have alleged sufficient facts “to raise a plausible 

inference that the applicable limitations periods are subject to tolling.” R&R at 55-56. 

Manufacturer Defendants object, stating that Plaintiffs’ Complaint indicates that they knew or 

should have known of both the Manufacturers’ marketing practices and the costs Plaintiffs were 

incurring. Defendants argue that it follows that Plaintiffs, by their own allegations, did not act with 

sufficient diligence to support a fraudulent concealment theory. In addition to tolling under a 

fraudulent concealment theory, Plaintiffs also assert that the continuing violations doctrine should 

be applied to save their claims from the relevant statute of limitations.  

1. Fraudulent Concealment 

The R&R correctly states that “resolving a motion to dismiss based on statute-of-

limitations grounds is appropriate when the undisputed facts ‘conclusively establish’ the defense 

as a matter of law.” R&R at 54 (citing Estate of Barney v. PNC Bank, 714 F.3d 920, 926 (6th Cir. 

2013); Cataldo v. U.S. Steel Corp., 676 F.3d 542, 547 (6th Cir. 2012), cert. denied, 568 U.S. 1157 

(2013)). “In order for Plaintiff’s delay in filing to be excused due to Defendants’ fraudulent 

concealment, Plaintiff must affirmatively plead with particularity: ‘(1) wrongful concealment of 

their actions by the defendants; (2) failure of the plaintiff to discover the operative facts that are 

the basis of his cause of action within the limitations period; and (3) plaintiff's due diligence until 

discovery of the facts.’” Reid v. Baker, 499 F. App’x 520, 527 (6th Cir. 2012) (quoting Dayco 

Corp. v. Goodyear Tire & Rubber Co., 523 F.2d 389, 394 (6th Cir.1975)). However, as the R&R 

also points out, “courts should not dismiss complaints on statute-of-limitations grounds when there 

are disputed factual questions relating to the accrual date.” Am. Premier Underwriters, Inc. v. Nat’l 

R.R. Passenger Corp., 839 F.3d 458, 464 (6th Cir. 2016) (citing as examples of disputed factual 

questions, “claims that the defendant fraudulently concealed facts, thereby preventing the plaintiff 
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from learning of its injury . . . and complex issues about whether information in the plaintiff's 

possession sufficed to alert it of the claim”).  

Defendants’ assertions that Plaintiffs were aware, at least since 2007, of their marketing 

practices and knew about the effects of the opioid crisis, effectively admitted in the Complaint,3

are insufficient to conclusively establish that any of Plaintiffs’ claims are time-barred by the statute 

of limitations. If Plaintiffs relied solely on Defendants’ concealment of their marketing practices, 

Plaintiffs’ assertion that the statutes of limitation were tolled due to fraudulent concealment would 

fail. However, Plaintiffs’ allegations of fraudulent concealment do not rely solely on Defendants’ 

alleged concealment of their marketing practices. Plaintiffs also allege that Defendants concealed 

their lack of cooperation with law enforcement and that they affirmatively misrepresented that they 

had satisfied their duty to report suspicious orders, concealing the fact that they had not done so. 

See Doc. #: 514 at 232-33 (hereinafter cited as “SAC”).  

Plaintiffs additionally point out that they could not have discovered “the nature, scope, and 

magnitude of Defendants’ misconduct, and its full impact on Plaintiffs, and could not have 

acquired such knowledge earlier through the exercise of reasonable diligence,” because until this 

Court ordered production of the ARCOS database in this litigation, Plaintiffs did not have access 

to that information. Id. at 233 (citing Doc. #: 233 at 6-7). Without access to the ARCOS data, 

Plaintiffs were forced to take Defendants at their word that they were complying with their 

obligations under consent decrees, statutes, and regulations. Plaintiffs inarguably knew about 

Defendants’ marketing practices, but whether they had sufficient information, in the absence of 

3 See, e.g., Doc. #: 514 at 238 (“In May 2007, Purdue and three of its executives pled guilty to federal charges of 
misbranding OxyContin in what the company acknowledged was an attempt to mislead doctors about the risks of 
addiction.”); see also Id. at 212 (“the increase in fatal overdoses from prescription opioids has been widely 
publicized for years.”).
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the ARCOS data, to identify Defendants’ alleged concealment and thus the scope or magnitude of 

Defendants’ alleged misconduct is a disputed factual question. 

2. Continuing Violations 

Plaintiffs also assert that the applicable statute of limitations should be tolled under the 

continuing violations doctrine. Id. at 231. In the Sixth Circuit, a “‘continuous violation’ exists if: 

(1) the defendants engage in continuing wrongful conduct; (2) injury to the plaintiffs accrues 

continuously; and (3) had the defendants at any time ceased their wrongful conduct, further injury 

would have been avoided.” Hensley v. City of Columbus, 557 F.3d 693, 697 (6th Cir. 2009) (citing 

Kuhnle Bros., Inc. v. County of Geauga, 103 F.3d 516, 521 (6th Cir.1997)). Although Ohio courts 

are generally reluctant to apply the doctrine outside the Title VII context, “this doctrine is rooted 

in general principles of common law and is independent of any specific action.” Id. Further, the 

Sixth Circuit has noted that “no opinion has articulated a principled reason why the continuing-

violation doctrine should be limited to claims for deprivations of civil rights and employment 

discrimination.” Nat’l Parks Conservation Ass’n, Inc. v. Tennessee Valley Auth., 480 F.3d 410, 

416–17 (6th Cir. 2007). “Courts have allowed the statute of limitations to be tolled [under the 

continuing violations framework] when . . . there is a ‘longstanding and demonstrable policy’ of 

the forbidden activity.” Ohio Midland, Inc. v. Ohio Dep’t of Transp, 286 F. App’x 905, 912 (6th 

Cir. 2008) (citing Trzebuckowski v. City of Cleveland, 319 F.3d 853, 857 (6th Cir.2003).).

Here, taking the factual allegations in the Complaint as true, Plaintiffs have alleged a 

longstanding and demonstrable policy of misrepresentations and omissions on the part of 

Defendants sufficient to demonstrate their engagement in continuing wrongful conduct. In 

addition, whether further injury could have been avoided had Defendants ceased this conduct is 

another disputed factual question. Therefore, the Court finds that Plaintiffs have alleged facts 

sufficient to raise a plausible inference that the applicable limitations periods are subject to 
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tolling—under either a fraudulent concealment theory or a continuing violation theory—and that 

no claims should be dismissed on statute of limitations grounds at this early stage in the litigation. 

B. RICO

After a lengthy discussion of RICO, the R&R concluded that Plaintiffs’ RICO claims 

should survive Defendants’ motions to dismiss. R&R at 11-44. “RICO was an aggressive initiative 

to supplement old remedies and develop new methods for fighting crime.” Sedima, SPRL v. Imrex 

Co., Inc., 473 U.S. 479, 498 (1985) (citing Russello v. United States, 464 U.S. 16, 26-29 (1983)). 

In Sedima, the Supreme Court acknowledged the Second Circuit’s distress over the “extraordinary, 

if not outrageous,” uses to which civil RICO claims had been applied. Id. at 499. “Instead of being 

used against mobsters and organized criminals, it had become a tool for everyday fraud cases 

brought against respected and legitimate enterprises.” Id. However, in reversing the 2nd Circuit, 

the Sedima Court observed: 

. . . Congress wanted to reach both “legitimate” and “illegitimate” enterprises. 
United States v. Turkette, [452 U.S. 576 (1981)]. The former enjoy neither an 
inherent incapacity for criminal activity nor immunity from its consequences. The 
fact that § 1964(c) is used against respected businesses allegedly engaged in a 
pattern of specifically identified criminal conduct is hardly a sufficient reason for 
assuming that the provision is being misconstrued. Nor does it reveal the 
“ambiguity” discovered by the court below. “[T]he fact that RICO has been applied 
in situations not expressly anticipated by Congress does not demonstrate ambiguity. 
It demonstrates breadth.” Haroco, Inc. v. American National Bank & Trust Co. of 
Chicago, [747 F.2d 384, 398 (1984)]. 

Id.

The RICO analysis is complicated because, “RICO’s civil-suit provision imposes two 

distinct but overlapping limitations on claimants—standing and proximate cause . . . [a]nd as a 

matter of RICO law, the two concepts overlap.” Trollinger v. Tyson Foods, Inc., 370 F.3d 602, 

613 (6th Cir. 2004). Defendants object to the R&R’s conclusions regarding both “overlapping” 

limitations. Regarding standing, Defendants argue that Plaintiffs’ injuries are 1) not to Plaintiffs’ 
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“business or property” as required by the statute, and 2) derivative of a third-party’s injuries (i.e. 

not direct). Regarding proximate cause, Defendants argue that Plaintiffs’ injuries are too remote 

to hold Defendants liable under RICO (i.e. not direct). Manufacturing Defendants succinctly 

summarize the way “directness” applies to RICO analysis.  

For standing to exist, an injury must be “direct” in the sense of being both (1) non-
derivative of some third party’s injury (the standing analysis), see Trollinger, 370 
F.3d at 614; and (2) having an uninterrupted, direct, and not overly attenuated 
causal chain from conduct to injury (the proximate cause analysis), see Anza, 547 
U.S. at 457.

Doc. #: 1082 at 3 (citing Anza v. Ideal Steel Supply Corp., 547 U.S. 451 (2006)) (emphasis in 

original). “Because Congress modeled [the RICO] provision on similar language in the antitrust 

laws (§ 4 of the Clayton Act and § 7 the Sherman Act) and because the antitrust laws have been 

interpreted to require that a private plaintiff show proximate cause in order to have standing to sue, 

RICO civil claims also require proximate cause. Trollinger, 370 F.3d at 612 (citing Holmes v. Sec. 

Investor Prot. Corp., 503 U.S. 258, 267-68 (1992); Sedima, 473 U.S. at 496). Thus, although 

standing is a threshold issue, because proximate cause analysis is necessarily incorporated within 

the standing analysis, the Court begins with proximate cause. 

1. Proximate Cause 

In Holmes, the Supreme Court described proximate cause as “the judicial tools used to limit 

a person’s responsibility for the consequences of that person’s own act,” and further stated “the 

notion of proximate cause reflects ‘ideas of what justice demands, or of what is administratively 

possible and convenient.’” 503 U.S. at 268 (quoting W. Keeton, D. Dobbs, R. Keeton, & D. Owen, 

Prosser and Keeton on Law of Torts § 41, p. 264 (5th ed. 1984)). In a RICO claim, “[t]he 

proximate-cause inquiry . . . requires careful consideration of the ‘relation between the injury 

asserted and the injurious conduct alleged.’” Anza, 547 U.S. at 462 (quoting Holmes, 503 U.S. at 

268). “Though foreseeability is an element of the proximate cause analysis, it is distinct from the 
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requirement of a direct injury.” Perry v. Am. Tobacco Co., 324 F.3d 845, 850 (6th Cir. 2003) 

(citing Holmes, 503 U.S. at 268-69.). Additionally, the Holmes Court provided several reasons 

why “some direct relation between the injury asserted and the injurious conduct alleged” is so 

important to the proximate cause analysis. Holmes, 503 U.S. at 268. The Court stated: 

First, the less direct an injury is, the more difficult it becomes to ascertain the 
amount of a plaintiff’s damages attributable to the violation, as distinct from other, 
independent, factors. Second, quite apart from problems of proving factual 
causation, recognizing claims of the indirectly injured would force courts to adopt 
complicated rules apportioning damages among plaintiffs removed at different 
levels of injury from the violative acts, to obviate the risk of multiple recoveries. 
And, finally, the need to grapple with these problems is simply unjustified by the 
general interest in deterring injurious conduct, since directly injured victims can 
generally be counted on to vindicate the law as private attorneys general, without 
any of the problems attendant upon suits by plaintiffs injured more remotely. 

Id. at 269–70 (internal citations omitted). Thus, it is important to first carefully consider the 

relationship between the injury asserted by Plaintiffs and the alleged injurious conduct of 

Defendants and then further consider whether that relationship implicates any of the concerns 

highlighted by the Holmes Court.

Plaintiffs allege that “RICO Marketing Defendants . . . conducted an association-in-fact 

enterprise . . . to unlawfully increase profits and revenues from the continued prescription and use 

of opioids for long-term chronic pain” thereby creating the opioid epidemic.4 SAC at 270. 

Plaintiffs further allege that RICO Supply Chain Defendants . . . formed an association-in-fact 

enterprise . . . for the purpose of increasing the quota for and profiting from the increased volume 

of opioid sales in the United States” thereby creating the opioid epidemic.5 It is important to note 

that Plaintiffs never expressly define what they mean by the term “opioid epidemic.” The term 

4 According to the Complaint, the RICO Marketing Defendants are “Purdue, Cephalon, Janssen, Endo, and 
Mallinckrodt.” See Doc. #: 514 at 270. 
5 According to the Complaint, the RICO Supply Chain Defendants are “Purdue, Cephalon, Endo, Mallinckrodt, 
Actavis, McKesson, Cardinal, and AmerisourceBergen” See Doc. #:514 at 279. 
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may reasonably refer to the massive rate of addiction, overdose, and death associated with taking 

opioids. See, e.g., id. at 214-15 (“Ohio is among the states hardest hit by the opioid epidemic. . . . 

Overdose deaths have become the leading cause of death for Ohioans under the age of 55.”).

However, the term “opioid epidemic” may just as reasonably include black markets for 

diverted opioids. See, e.g., id. at 284 (“[Defendants’ violations] allowed the widespread diversion 

of prescription opioids out of appropriate medical channels and into the illicit drug market—

causing the opioid epidemic.”); see also id. at 7 (“The increased volume of opioid prescribing 

correlates directly to skyrocketing addiction, overdose and death [and] black markets for diverted 

prescription opioids.). Regarding their asserted injuries, however, Plaintiffs are more explicit. 

Plaintiffs expressly assert thirteen categories of damages. See id. at 285-86. Among these is, for 

example, the “costs associated with . . . attempts to stop the flow of opioids into local 

communities.” Id.

Manufacturer Defendants argue that the chain of causation from conduct to injury is as 

follows: 

(i) a Manufacturer made deceptive claims in promoting its opioids (the conduct);
(ii) some physicians were exposed to that Manufacturer’s claims; (iii) which caused 
some of those physicians to write medically inappropriate opioid prescriptions they 
would not have otherwise written; (iv) which caused some of their patients to decide 
to take opioids; (v) which caused some of those individuals to become addicted to 
opioids; (vi) which caused some of those addicted individuals to need additional 
medical treatment, to neglect or abuse their families, to lose their jobs, and/or to 
commit crimes; (vii) which caused Plaintiffs to expend additional resources on 
emergency services, and to lose revenue from a decreased working population 
and/or diminished property values (the injury). 

Doc. #: 1082 at 9-10 (emphasis in original). However, Plaintiffs have alleged sufficient facts to 

support a far more direct chain of causation: (i) RICO Marketing Defendants made deceptive 

claims in promoting their opioids in order to sell more opioids than the legitimate medical market 

could support (the conduct); (ii) the excess opioids marketed by the RICO Marketing Defendants 
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and distributed by the RICO Supply Chain Defendants were then diverted into an illicit, black 

market; (iii) Plaintiffs were forced to expend resources beyond what they had budgeted to attempt 

to stop the flow of the excess opioids into local communities and to bear the costs associated with 

cleaning them up. Under this potential chain of causation, the relationship between Plaintiffs’ 

injury and Defendants’ alleged conduct is less remote than prior Sixth Circuit precedent finding 

proximate cause, and is not too remote to support a finding of proximate cause here. See, e.g.,

Trollinger, 370 F.3d at 619 (finding proximate cause where Tyson “hired sufficient numbers of 

illegal aliens to impact the legal employees’ wages,” having an “impact on the bargained-for wage-

scale,” which “allowed Tyson not to compete with other businesses for unskilled labor,” and 

finally where “Tyson’s legal workers did not ‘choose’ to remain at Tyson for less money than 

other businesses offered”). 

Thus, it is incumbent upon the Court to consider whether any of the Holmes Court’s reasons 

for requiring directness are implicated. Here, Plaintiffs’ alleged damages are not speculative, but 

concrete and ascertainable. No other party can vindicate the law and deter Defendants’ alleged 

conduct because Plaintiffs’ asserted damages are not recoverable by any other party. Finally, there 

is no potential for—and thus no reason for the Court to have to adopt complicated rules to 

prevent—duplicative recoveries. As none of the Holmes concerns are implicated in this case, the 

Court finds that Plaintiffs have sufficiently alleged proximate cause for their RICO claims. 

2. Standing

Having determined that Plaintiffs have alleged sufficient facts to find that they do not stand 

at too remote a distance to recover, the Court now turns to standing. Title 18 of the U.S. Code, 

section 1964(c), has been deemed the standing provision of RICO. It provides that “[a]ny person 

injured in his business or property by reason of a violation of section 1962 of this chapter may sue 

therefor . . . and shall recover threefold the damages he sustains and the cost of the suit, including 
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reasonable attorney’s fee.” 18 U.S.C. § 1964(c). The two operative portions of this section are the 

“business or property” limitation and the “by reason of” limitation.  

“The ‘by reason of’ limitation . . . bundles together a variety of ‘judicial tools,’ some of 

which are traditionally employed to decide causation questions and some of which are employed 

to decide standing questions.” Trollinger, 370 F.3d at 613 (citing Holmes, 503 U.S. at 268.). As it 

pertains to standing, the “by reason of” limitation is used to analyze whether a plaintiff is asserting 

an injury that was borne directly by that plaintiff or whether the injury was “derivative or passed-

on” to the plaintiff by some intermediate party. See id. at 614.

a. The “by reason of” Limitation (Direct Versus Passed-On Injury) 

Defendants claim that Plaintiffs’ asserted injuries are “necessarily derivative of harms to 

individual opioid users.” Doc. #: 1082 at 4. They state that “it is the opioid user who (if anyone) 

was directly harmed, and it is only as a result of this harm—in the aggregate—that Plaintiffs can 

claim to have experienced additional public expenditures, lost tax revenue, and diminished 

property values.” Id. Defendants cite Perry as a paradigmatic example from the Sixth Circuit of 

the distinction between derivative and non-derivative injuries. Defendants characterize Perry as 

follows: “Plaintiffs [in Perry] were individual insurance plan subscribers who alleged that because 

of the tobacco manufacturers’ conduct, they paid increased premiums to account for medical care 

provided to smokers in the same insurance pool.” Id. at 4-5 (citing Perry, 324 F.3d at 847) (internal 

citations omitted).  

Defendants’ characterization of Perry is correct, but Perry is factually distinct from this 

case. In Perry, tobacco users suffered smoking-related injuries which increased healthcare costs. 

That is where the similarities with the present case end. In Perry, the increased healthcare costs 

were borne by insurance companies who then passed-on those costs to individual insurance plan 

subscribers in the form of higher insurance premiums. The non-smoking individual subscribers 
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then sued the tobacco companies for the costs passed-on to them by the insurance companies. See

Perry, 324 F.3d at 847. Thus, Perry represents a classic case of “passed-on” economic injury. 

Here, as described above, Plaintiffs have alleged a plausible claim that their injuries are the direct 

result of Defendants’ creation of an illicit opioid market within their communities.6 Plaintiffs’ 

asserted economic injuries are borne by them and not passed-on by any intermediate party standing 

less removed from Defendants’ actions. 

The tobacco cases, in general, are factually distinct from the present case for an additional 

reason. In the tobacco cases, no one asserted, nor could they have, that tobacco defendants created 

an “illicit cigarette market” the attendant consequences of which might have caused the 

government plaintiffs to expend their limited financial resources to mitigate. This “opioid epidemic 

as an illicit market” concept is an important distinction underlying many of Plaintiffs’ allegations. 

See, e.g., SAC at 150-51. Therefore, assuming as it must that Plaintiffs can prove their allegations, 

the Court finds it plausible that Plaintiffs’ asserted injuries were directly caused “by reason of” 

Defendants’ injurious conduct. 

b. The “business or property” Limitation 

Even if Plaintiffs’ asserted injuries were proximately and directly caused “by reason of” 

Defendants’ alleged injurious conduct, Plaintiffs still may not bring a RICO claim if the injuries 

asserted were not to their “business or property.” 18 U.S.C. § 1964(c). As a general principal, 

“money, of course, is a form of property.” Reiter v. Sonotone Corp., 442 U.S. 330, 338 (1979). It 

is also true that, “[a] person whose property is diminished by a payment of money wrongfully 

6 Plaintiffs allege that “Congress specifically designed the closed chain of distribution to prevent the diversion of 
legally produced controlled substances into the illicit market.. . . All registrants—which includes all manufacturers 
and distributors of controlled substances—must adhere to the specific security, recordkeeping, monitoring and 
reporting requirements that are designed to identify or prevent diversion.” Doc. #: 514 at 150-51 (citing 21 U.S.C. 
§ 823(a)-(b); 21 C.F.R. § 1301.74).  
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induced is injured in his property.” County of Oakland v. City of Detroit, 866 F.2d 839, 845 (6th 

Cir. 1989) (quoting Chattanooga Foundry and Pipe Works v. City of Atlanta, 203 U.S. 390, 396 

(1906)). Plaintiffs assert thirteen categories of expenditures that they contend represent a 

substantial monetary loss, and are therefore an injury to their property. See SAC at 285. Defendants 

contend that none of the monetary costs asserted by Plaintiffs are the type of property injury 

anticipated (and thus permitted) by the RICO statute. 

(i) Personal Injuries 

The Sixth Circuit has held that “personal injuries and pecuniary losses flowing from those 

personal injuries fail to confer relief under § 1964(c).” Jackson v. Sedgwick Claims Mgmt. Servs., 

Inc., 731 F.3d 556, 565-66 (6th Cir. 2013). “Courts interpreting RICO have remained faithful to 

this distinction [between non-redressable personal injury and redressable injury to property] by 

excluding damages ‘arising directly out of’ a personal injury, even though personal injuries often 

lead to monetary damages that would be sufficient to establish standing if the plaintiff alleged a 

non-personal injury.” Id. (emphasis added). 

The Jackson court’s holding that RICO claims that allege damages “arising directly out of 

a personal injury” are not redressable adds another layer to the “directness” requirement 

summarized by Defendants above. As stated previously, Defendants explained two ways in which 

RICO allegations must be sufficiently direct to maintain a RICO claim. First, the relationship 

between the asserted injury and the alleged injurious conduct must have a direct causal connection. 

(the proximate cause analysis). And second, the asserted injury must also be borne directly by 

Plaintiffs and not passed-on to them by intermediate parties (the standing “by reason of” analysis). 

Under Jackson, there is an additional element of directness to consider—whether Plaintiffs’ 

alleged injury arises directly out of a personal injury. While the first two analyses require closeness 
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of the relationship between injury and injurious conduct, the Jackson analysis requires separation 

between personal injury and pecuniary losses that arise therefrom.  

To determine what type of pecuniary losses arise directly out of personal injury, the Court 

first looks to the facts of Jackson itself. In Jackson, former employees who suffered personal 

injuries at work sued their employer for a RICO violation. They alleged that their employer’s 

workers’ compensation administrator and physician engaged in a fraudulent scheme to avoid 

paying workers’ compensation benefits to them, causing them to suffer monetary losses (i.e. 

receiving less money from their personal injury claim than they felt they were entitled to). See id.

at 561-62. The Jackson court rejected the plaintiffs’ theory that their workers’ compensation 

benefits created an intervening legal entitlement to money, which is property under RICO. See id.

at 566. The Jackson court also cites several examples where other circuits have considered when 

a pecuniary harm arises directly out of a personal injury. See, e.g., id. at 564 n.4. Reviewing these 

cases, the Court determines that their unifying character is that pecuniary losses “arise directly out 

of” a personal injury when the alleged RICO injury merely acts as an alternate theory for 

recovering damages otherwise available in a tort claim for personal injury and is asserted by the 

plaintiff him- or herself.7

In other words, damages that result from a personal injury to a plaintiff (such as attorney 

fees, lost wages, lost workers’ compensation benefits, or medical expenses), that are recoverable 

7 Footnote 4 of the Jackson opinion cites the following exemplary cases: Evans v. City of Chicago, 434 F.3d 916 
(7th Cir.2006) (false imprisonment causing loss of income not an injury to “business or property”); Diaz v. Gates,
420 F.3d 897 (9th Cir.2005) (en banc) (false imprisonment causing loss of employment and employment 
opportunity is an injury to “business or property”); Hughes v. Tobacco Inst., Inc., 278 F.3d 417 (5th Cir.2001) 
(assault claim against tobacco company causing wrongful death of smoker not an injury to “business or property”); 
Hamm v. Rhone–Poulenc Rorer Pharm., Inc., 187 F.3d 941 (8th Cir.1999) (retaliatory firing causing damage to 
reputation not an injury to “business or property”); Bast v. Cohen, Dunn & Sinclair, PC, 59 F.3d 492, 495 (4th 
Cir.1995) (surreptitiously recorded phone calls causing mental anguish not an injury to “business or property”); Doe 
v. Roe, 958 F.2d 763 (7th Cir.1992) (coercion into sexual relationship by attorney causing emotional harm not an 
injury to “business or property”); Drake v. B.F. Goodrich Co., 782 F.2d 638, 644 (6th Cir.1986) (exposure to toxic 
chemicals during employment with defendant causing personal injuries not an injury to “business or property”). 

Case: 1:17-md-02804-DAP  Doc #: 1203  Filed:  12/19/18  14 of 39.  PageID #: 29033

Pltf.App.014

      Case: 19-3827     Document: 25     Filed: 10/02/2019     Page: 64



15

in a typical tort action are not recoverable in RICO, even if caused by a defendant’s racketeering 

activity. These are costs that arise directly out of the plaintiff’s personal injury, and are not injuries 

to plaintiff’s “business or property” under the statute. 

Defendants contend that Plaintiffs are attempting to recover the pecuniary losses resulting 

directly from their addicted residents’ physical injuries, citing Jackson. Plaintiffs respond that their 

economic losses are not pecuniary losses resulting from their addicted residents’ personal injuries; 

rather, they are concrete economic losses to the cities and counties resulting directly from 

Defendants’ relinquishment of their responsibility to maintain effective controls against diversion 

of Schedule II narcotics. See, e.g., 21 U.S.C. § 823(a)-(b).

Plaintiffs have the better argument. None of Plaintiffs’ thirteen categories of costs arise 

directly out of a personal injury to Plaintiffs themselves. See Doc. #: 654 at 36-37 (“Plaintiffs’ 

damages claims are not for personal injuries, but police and fire services, lost taxes, revenue and 

funding.”). Even if Jackson can be read to preclude a RICO claim by a plaintiff who is tasked to 

protect the well-being of a third-party where the asserted economic harm is created by a personal 

injury to that third-party, it still does not follow that all thirteen categories of damages asserted by 

Plaintiffs arise directly out of such personal injuries. In that scenario, it would still be crucial to 

determine whether Plaintiffs’ alleged injuries result directly from the personal injuries sustained 

by their citizens.

Plaintiffs assert the following injuries: 

a. Losses caused by the decrease in funding available for Plaintiffs’ public services 
for which funding was lost because it was diverted to other public services designed 
to address the opioid epidemic; 

b. Costs for providing healthcare and medical care, additional therapeutic, and 
prescription drug purchases, and other treatments for patients suffering from 
opioid-related addiction or disease, including overdoses and deaths; 
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c. Costs of training emergency and/or first responders in the proper treatment of 
drug overdoses; 

d. Costs associated with providing police officers, firefighters, and emergency 
and/or first responders with naloxone—an opioid antagonist used to block the 
deadly effects of opioids in the context of overdose; 

e. Costs associated with emergency responses by police officers, firefighters, and 
emergency and/or first responders to opioid overdoses; 

f. Costs for providing mental-health services, treatment, counseling, rehabilitation 
services, and social services to victims of the opioid epidemic and their families; 

g. Costs for providing treatment of infants born with opioid-related medical 
conditions, or born dependent on opioids due to drug use by mother during 
pregnancy;

h. Costs associated with law enforcement and public safety relating to the opioid 
epidemic, including but not limited to attempts to stop the flow of opioids into local 
communities, to arrest and prosecute street-level dealers, to prevent the current 
opioid epidemic from spreading and worsening, and to deal with the increased 
levels of crimes that have directly resulted from the increased homeless and drug-
addicted population; 

i. Costs associated with increased burden on Plaintiffs’ judicial systems, including 
increased security, increased staff, and the increased cost of adjudicating criminal 
matters due to the increase in crime directly resulting from opioid addiction; 

j. Costs associated with providing care for children whose parents suffer from 
opioid-related disability or incapacitation; 

k. Loss of tax revenue due to the decreased efficiency and size of the working 
population in Plaintiffs’ communities; 

l. Losses caused by diminished property values in neighborhoods where the opioid 
epidemic has taken root; and 

m. Losses caused by diminished property values in the form of decreased business 
investment and tax revenue. 

SAC at 285-286. Perhaps it can be said that items b and e above (the provision of medical treatment 

and emergency response services) arise directly out of the personal injury of the citizens because 

they are effectively claims to recoup the costs of medical expenses. However, there are other 

categories of costs, for example item h (the costs associated with “attempts to stop the flow of 
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opioids into [Plaintiffs’] communities . . . [and] prevent the current opioid epidemic from spreading 

and worsening”), that cannot be said to arise directly out of Plaintiffs’ residents’ personal injuries. 

Id. Thus, under no reading of Jackson can it be maintained that all of Plaintiffs’ asserted injuries 

arise directly out of a personal injury, and it is more likely, in this Court’s opinion, that most do 

not.

(ii) Sovereign Capacity 

Finally, Defendants argue that regardless of the above, Plaintiffs cannot recover injury to 

their property to the extent they seek to recover costs associated with services provided in 

Plaintiffs’ sovereign or quasi-sovereign capacities, which Defendants argue, accounts for the 

entirety of Plaintiffs’ claimed injuries. Doc. #: 1082 at 6-7. Defendants implore the Court to follow 

the Ninth Circuit’s holding in Canyon County v. Syngenta Seeds, Inc., 519 F.3d 969 (9th Cir. 

2008). Defendants claim that Canyon County’s holding that “money ‘expended on public health 

care and law enforcement services’ by a city or county does not constitute injury to ‘business or 

property’ under RICO” is applicable to the present case. See Doc. #: 1079 at 6 (quoting Canyon

County, 519 F.3d at 971). Defendants point out that the Sixth Circuit has previously relied on 

Canyon County (albeit for its analysis of the proximate cause requirement of RICO and not for its 

“business or property” analysis) in City of Cleveland v. Ameriquest Mort. Sec., Inc., 615 F.3d 496 

(6th Cir. 2010). The R&R declined to follow Canyon County, however, stating that, “Defendants 

. . . have not identified any Supreme Court or Sixth Circuit case directly on point with the facts of 

this case.”

The R&R is correct because there has never been a case with facts analogous to those 

alleged by Plaintiffs here. It cannot be stressed strongly enough that the prescription opiates at 
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issue in this case are Schedule II controlled substances.8 Plaintiffs have alleged a wanton 

disregard for public health and safety exhibited by Defendants with respect to their legal duty to 

try to prevent the diversion of prescription opioids. With the privilege of lawfully manufacturing 

and distributing Schedule II narcotics—and thus enjoying the profits therefrom—comes the 

obligation to monitor, report, and prevent downstream diversion of those drugs. See

21 U.S.C. § 823(a)-(b). Plaintiffs allege that Defendants have intentionally turned a blind eye to 

orders of opiates they knew were suspicious, thereby flooding the legitimate medical market and 

creating a secondary “black” market at great profit to Defendants and at great cost to Plaintiffs.9

Plaintiffs must shoulder the responsibility for attempting to clean up the mess allegedly created by 

Defendants’ misconduct. 

In Canyon County, the County brought a RICO claim against four defendant companies 

for “knowingly employ[ing] and/or harbor[ing] large numbers of illegal immigrants within Canyon 

County, in an ‘Illegal Immigrant Hiring Scheme.’” Canyon County, 519 F.3d at 972. The County 

claimed that it “paid millions of dollars for health care services and criminal justice services for 

the illegal immigrants who [were] employed by the defendants in violation of federal law.” Id.

Based on these facts, the Ninth Circuit concluded that “when a governmental body acts in its 

sovereign or quasi-sovereign capacity, seeking to enforce the laws or promote the public well-

8 “Since passage of the Comprehensive Drug Abuse Prevention and Control Act of 1970, 21 U.S.C. § 801 et seq.
(“CSA” or “Controlled Substances Act”), opioids have been regulated as controlled substances. As controlled 
substances, they are categorized in five schedules, ranked in order of their potential for abuse, with Schedule I being 
the most dangerous. The CSA imposes a hierarchy of restrictions on prescribing and dispensing drugs based on their 
medicinal value, likelihood of addiction or abuse, and safety. Opioids generally had been categorized as Schedule II 
or Schedule III drugs; hydrocodone and tapentadol were recently reclassified from Schedule III to Schedule II. 
Schedule II drugs have a high potential for abuse, and may lead to severe psychological or physical dependence. 
Schedule III drugs are deemed to have a lower potential for abuse, but their abuse still may lead to moderate or low 
physical dependence or high psychological dependence.” SAC at 16 n.5. 
9 For example, Plaintiffs allege that “between 2012 and 2016, Summit County estimates that it spent roughly $66 
million on costs tied to the opioid crisis. Those costs are projected to add up to another $89 million over the next 
five years, representing a total cost to the County of $155 million over the ten year period “simply trying to keep up 
with the epidemic.’” Doc. #: 514 at 226. 
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being, it cannot claim to have been ‘injured in [its] . . . property’ for RICO purposes based solely

on the fact that it has spent money in order to act governmentally.” Canyon County, 519 F.3d at 

976 (emphasis added). As stated above, neither the Sixth Circuit nor the Supreme Court have 

adopted the holding in Canyon County, and certainly not for the broad proposition that 

governmental entities are barred from seeking RICO claims for services provided in their 

sovereign or quasi-sovereign capacities. Not even Canyon County established such a bright-line 

rule. The Canyon County court held that governmental entities are not injured in their property 

based solely on the expenditure of money to act governmentally. Use of the word “solely” implies 

that governmental entities might be able to assert an injury to their property based on the 

expenditure of money plus something else, perhaps, for example, the assumption of a statutory 

burden relinquished by a defendant.

In this case, the scope and magnitude of the opioid crisis—the illicit drug market and 

attendant human suffering—allegedly created by Defendants have forced Plaintiffs to go far 

beyond what a governmental entity might ordinarily be expected to pay to enforce the laws or 

promote the general welfare. Plaintiffs have been forced to expend vast sums of money far 

exceeding their budgets to attempt to combat the opioid epidemic. The Court thus concludes that 

while Cities and Counties cannot recover ordinary costs of services provided in their capacity as a 

sovereign, Cities and Counties should be able to recover costs greatly in excess of the norm, so 

long as they can prove the costs were incurred due to Defendants’ alleged RICO violations.

Additionally, the Ninth Circuit held in Canyon County that governmental entities can, in 

fact, recover in RICO for the costs associated with doing business in the marketplace. See, e.g., id.

(“government entities that have been overcharged in commercial transactions and thus deprived of 

their money can claim injury to their property.”). 
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It is Defendants’ position that all of Plaintiffs’ costs responding to Defendants’ alleged 

misconduct are sovereign or quasi-sovereign public services derivative of their residents’ opioid 

problems, for which they cannot recover. See Doc. #: 1082 at 7. The Court disagrees. Certainly, 

some of Plaintiffs’ alleged costs are costs associated with the ordinary provision of services to 

their constituents in their capacity as sovereigns. See, e.g., SAC at 285 (asserting injury due to the 

provision of emergency first responder services). These costs cannot be recovered unless Plaintiffs 

can prove they go beyond the ordinary provision of those services. However, some of Plaintiffs’ 

alleged costs are clearly associated with Plaintiffs’ participation in the marketplace, and for those 

costs, Plaintiffs can undoubtedly recover. See, e.g., id. (asserting injury due to the costs associated 

with purchasing naloxone to prevent future fatal overdoses).

Therefore, under the broadest reading of Sixth Circuit precedent, the Court finds that 

Plaintiffs may recover damages based on the provision of governmental services in their capacity 

as a sovereign to the extent they can prove the asserted costs go beyond the ordinary cost of 

providing those services and are attributable to the alleged injurious conduct of Defendants. Under 

a more restrictive reading of Jackson, Plaintiffs still may recover those costs associated with 

preventing the flood of these narcotics into their communities, which do not directly arise from the 

personal injuries of their citizens (e.g. providing medical care, addiction treatment, etc.). Lastly, 

Plaintiffs have sufficiently alleged that at least some of their claimed injuries are recoverable under 

RICO due to Plaintiffs’ participation in the marketplace. Thus, the Court concludes that it is not 

appropriate to dismiss the RICO claims at this early stage in the litigation. 

C. Civil Conspiracy 

The R&R concluded that Plaintiffs sufficiently pled a claim for civil conspiracy. R&R at 

95-98. Distributor Defendants object, stating that the Complaint “alleges no facts to support the 

assertion that Distributors participated in the marketing of opioids [or] . . . in applying or lobbying 
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for increased opioid production quotas from DEA, . . . [and] no facts to support the claim that 

Distributors conspired not to report the unlawful distribution practices of their competitors to the 

authorities.” Doc. #: 1079 at 2-3 (emphasis removed). Pharmacy Defendants also object, arguing 

that to the extent a civil conspiracy is alleged through Defendants’ participation in industry groups, 

the Complaint is deficient with respect to the Retail Pharmacies, because it does not allege their 

participation in those groups.

The R&R correctly identifies the elements of a cognizable conspiracy claim as: “(1) a 

malicious combination; (2) two or more persons; (3) injury to person or property; and (4) existence 

of an unlawful act independent from the actual conspiracy”) Hale v. Enerco Grp., Inc., 2011 WL 

49545, at *5 (N.D. Ohio Jan. 5, 2011) (citation and internal quotation marks omitted). Distributor 

Defendants take exception to the R&R’s finding of independent unlawful acts. Pharmacy 

Defendants object to the R&R’s finding of a malicious combination. Defendants miss the forest 

for the trees. 

Distributor Defendants characterize the R&R’s finding of unlawful acts as 

“(1) fraudulently marketing opioids; (2) fraudulently increasing the supply of opioids by seeking 

increased quotas; and (3) failing to report suspicious orders.” Doc #: 1079 at 2. This 

mischaracterizes the R&R’s actual finding that “the statutory public nuisance, Ohio RICO, and 

injury through criminal acts claims” would all suffice to “fulfill the underlying unlawful act 

element.” R&R at 96. The Court agrees that any of these claims is sufficient to satisfy the 

underlying unlawful act element. 

Pharmacy Defendants assert that, because the Complaint fails to expressly allege their 

participation in industry groups such as the Healthcare Distribution Alliance and Pain Care Forum, 

that Plaintiffs failed to adequately plead a civil conspiracy claim, at least regarding them. However, 
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the R&R did not rely on industry group participation to find a malicious combination. The R&R 

concluded that: 

Pleading the existence of a malicious conspiracy requires “only a common 
understanding or design, even if tacit, to commit an unlawful act.” Gosden v. Louis,
687 N.E.2d 481, 496-98 (Ohio Ct. App. 1996). “All that must be shown is that . . . 
the alleged coconspirator shared in the general conspiratorial objective.” Aetna Cas. 
& Sur. Co. v. Leahey Const. Co., Inc., 219 F.3d 519, 538 (6th Cir. 2000) (citation 
and internal quotation marks omitted).  

Id. at 97. In other words, the R&R concluded that even absent evidence of participation in industry 

groups, alleging a “shared conspiratorial objective” is sufficient to demonstrate a “malicious 

combination” and thus survive Pharmacy Defendants’ motion to dismiss. Plaintiffs allege “all

Defendants took advantage of the industry structure, including end-running its internal checks and 

balances, to their collective advantage.” SAC at 229 (emphasis added). Additionally, with respect 

to Retail Pharmacy Defendants specifically, Plaintiffs assert, “instead of taking any meaningful 

action to stem the flow of opioids into communities, they continued to participate in the oversupply 

and profit from it.” Id. at 184. Thus, the R&R concluded, and this Court agrees, that Plaintiffs 

adequately pled that Defendants shared a general conspiratorial objective of expanding the opioid 

market and that there was a common understanding between all Defendants to disregard drug 

reporting obligations to effectuate that goal. Therefore, the Court adopts the R&R with respect to 

section III.K. 

D. Abrogation of Common Law Claims Under the Ohio Products Liability Act 

The R&R concluded that Plaintiffs’ Statutory Public Nuisance and Negligence Claims are 

not abrogated by the Ohio Product Liability Act (“OPLA”).10 R&R at 58-60, 61-62. As further 

10 Pharmacy Defendants argue, without any legal analysis, that Plaintiffs’ Unjust Enrichment Claim is abrogated by 
the OPLA. Doc. #: 1078 at 11. The R&R does not address whether Plaintiffs’ Unjust Enrichment Claim is abrogated 
by the OPLA, likely because the Pharmacies merely made a similarly undeveloped argument in their motion to 
dismiss, and only rehash them here. Due to the conspicuous lack of legal development in either Pharmacy 
Defendants’ Motion to Dismiss or Objections to the R&R, the Court finds this objection improper. Regardless, per 
the analysis below, the Court finds that Plaintiffs’ Unjust Enrichment Claim is not abrogated by the OPLA.  
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discussed below, the Court concurs with and adopts the R&R’s recommendation and reasoning 

with respect to these findings. However, the R&R also concluded that Plaintiffs’ Common Law 

Absolute Public Nuisance Claim is abrogated by the OPLA. Id. at 62-65. The Court disagrees.

1. Abrogation of the Common Law Public Nuisance Claims 

The Ohio Product Liability Act, Ohio Rev. Code § 2307.71 et seq., was enacted in 1988. 

It was amended in 2005 and amended again in 2007. Despite the General Assembly’s attempts to 

clarify the language and intent of the statute’s definition of “product liability claim,” the Court 

finds that the definition remains ambiguous, and thus reviews the legislative history pursuant to 

Ohio Rev. Code § 1.49(C) (“If a statute is ambiguous, the court, in determining the intention of 

the legislature, may consider among other matters: . . . The legislative history.”). 

The OPLA, at the time of its enactment, did not explicitly state that it was intended to 

supersede all common law theories of product liability. It was also ambiguous regarding whether 

it superseded common law claims seeking only economic loss damages. The Ohio Supreme Court 

attempted to clarify these ambiguities in two cases, Carrel v. Allied Prods. Corp., 677 N.E.2d 795, 

799 (1997) (holding that “the common-law action of negligent design survives the enactment of 

the Ohio Products Liability Act.”) and LaPuma v. Collinwood Concrete, 661 N.E.2d 714, 716 

(Ohio 1996) (holding that “although a cause of action may concern a product, it is not a product 

liability claim within the purview of Ohio’s product liability statutes unless it alleges damages 

other than economic ones, and that a failure to allege other than economic damages does not 

destroy the claim, but rather removes it from the purview of those statutes.”).  

In 2005, the General Assembly added the following provision to the OPLA (“the 2005 

Amendment”): “Sections 2307.71 to 2307.80 of the Revised Code are intended to abrogate all 

common law product liability causes of action.” 2004 Ohio Laws File 144 (Am. Sub. S.B. 80) 
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(codified at Ohio Rev. Code § 2307.71(B)). The associated legislative history of the 2005 

Amendment states: 

The General Assembly declares its intent that the amendment made by this act to 
section 2307.71 of the Revised Code is intended to supersede the holding of the 
Ohio Supreme Court in Carrel v. Allied Products Corp. (1997), 78 Ohio St.3d 
284, that the common law product liability cause of action of negligent design 
survives the enactment of the Ohio Product Liability Act, sections 2307.71 to 
2307.80 of the Revised Code, and to abrogate all common law product liability 
causes of action. 

Id. (emphasis added). Notably, the General Assembly cited the Carrel holding while 

conspicuously omitting the contemporary LaPuma holding. The Court therefore interprets the 

General Assembly’s inclusion of Carrel to imply the intentional exclusion and therefore the tacit 

acceptance of the Ohio Supreme Court’s holding in LaPuma.

In 2007, the Ohio Legislature further amended section 2307.71(A)(13) of the OPLA (“the 

2007 Amendment”) to add the following to the definition of “product liability claim:” 

“Product liability claim” also includes any public nuisance claim or cause of action 
at common law in which it is alleged that the design, manufacture, supply, 
marketing, distribution, promotion, advertising, labeling, or sale of a product 
unreasonably interferes with a right common to the general public. 

2006 Ohio Laws File 198 (Am. Sub. S.B. 117) (emphasis added). The associated legislative history 

of the 2007 Amendment further states: 

The General Assembly declares its intent that the amendments made by this act to 
sections 2307.71 and 2307.73 of the Revised Code are not intended to be 
substantive but are intended to clarify the General Assembly’s original intent in
enacting the Ohio Product Liability Act, sections 2307.71 to 2307.80 of the Revised 
Code, as initially expressed in Section 3 of Am. Sub. S.B. 80 of the 125th General 
Assembly, to abrogate all common law product liability causes of action including 
common law public nuisance causes of action, regardless of how the claim is 
described, styled, captioned, characterized, or designated, including claims against 
a manufacturer or supplier for a public nuisance allegedly caused by a 
manufacturer’s or supplier’s product. 

Id. (emphasis added). Senate Bill 80 of the 125th General Assembly (the 2005 Amendment) was 

a “tort reform” bill that was enacted to create limitations on various types of non-economic 
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damages. See 2004 Ohio Laws File 144 (Am. Sub. S.B. 80). Both the 2005 and 2007 Amendments 

demonstrate the General Assembly’s intent to limit non-economic damages on all common law 

theories of product liability regardless of how the claim was characterized.  

Throughout these amendments, however, the overarching substantive definition of a 

“product liability claim” has not changed much from the original 1988 OPLA definition. To fall 

within the statute’s definition a plaintiff’s product liability claim must 1) seek to recover 

compensatory damages 2) for death, physical injury to a person, emotional distress, or physical 

damage to property other than the product in question (i.e. “harm” as defined by the statute).11 The 

subsequent amendments make clear that any civil action concerning liability for a product due to 

a defect in design, warning, or conformity—including any common law public nuisance or 

common law negligence claim, regardless of how styled—that 1) seeks to recover compensatory 

damages 2) for “harm” is abrogated by the OPLA. Conversely, a claim not seeking to recover 

compensatory damages or seeking to recover solely for “economic loss” (i.e. not “harm”) does not 

meet the definition of a product liability claim and is not abrogated by the OPLA. The OPLA is 

explicit that “Harm is not ‘economic loss,’” and “Economic Loss is not ‘harm.’” Ohio Rev. Code 

§ 2307.71(A)(2) and (7). This reading of § 2307.71(A)(13) is consistent with the legislative intent, 

the holding in LaPuma, and with § 2307.72(C) which states: 

Any recovery of compensatory damages for economic loss based on a claim that is 
asserted in a civil action, other than a product liability claim, is not subject to 
sections 2307.71 to 2307.79 of the Revised Code, but may occur under the common 
law of this state or other applicable sections of the Revised Code. 

Ohio Rev. Code § 2307.72(C).

11 Section 2307.71(A)(13) of the OPLA also requires that the claim allegedly arise from any of: 
(a) The design, formulation, production, construction, creation, assembly, rebuilding, testing, or marketing of 

that product; 
(b) Any warning or instruction, or lack of warning or instruction, associated with that product; 
(c) Any failure of that product to conform to any relevant representation or warranty. 

Ohio Rev. Code § 2307.71(A)(13).  
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Further, by defining a “product liability claim” in terms of damages, the OPLA does not 

provide for any form of equitable remedy.12 To conclude that all public nuisance claims, including 

those seeking equitable remedies, are subsumed by the OPLA would effectively be a substantive 

change in the law in contravention of the General Assembly’s express intent that the amendment 

not be substantive. In other words, if all public nuisance claims, including those only seeking 

equitable relief, were abrogated by the OPLA, a party merely seeking an equitable remedy to stop 

a public nuisance would be forced instead to sue for compensatory damages under the OPLA, a 

result that appears completely at odds with the legislative intent to limit non-economic 

compensatory damages. Therefore, a claim seeking only equitable relief is not abrogated by the 

OPLA. 

The R&R concluded that the 2007 Amendment added public nuisance claims as a second 

category of actions that fall under the definition of a product liability claim. See R&R at 58 n.37. 

In support of this conclusion, Defendants cite Mount Lemmon Fire Dist. v. Guido, 139 S. Ct. 22 

(2018). See Doc. #: 1116 at 3. In Mount Lemmon, the Supreme Court interpreted Congress’ 

addition of a second sentence to the definition of “employer” under the ADEA.13 The Supreme 

Court held that the phrase “also means” adds a new category of employers to the ADEA’s reach. 

Mount Lemmon is factually inapposite, and the R&R’s conclusion is incorrect for two reasons. 

First, there is a substantive difference between the phrases “also means” and “also includes.” The 

term “means” is definitional, while “the term ‘including’ is not one of all-embracing definition, 

but connotes simply an illustrative application of the general principle.” In re Hartman, 443 N.E.2d 

12 Defendants identify section 2307.72(D)(1) as expressly carving out abatement relief for contamination of the 
environment as an indication that the OPLA supersedes all other forms of equitable relief. See Doc. #: 1116 at 4. 
However, a far more natural reading of this section is the carving out of all forms of relief for pollution of the 
environment from preemption by federal environmental protection laws and regulations.  
13 Under the ADEA, “the term ‘employer’ means a person engaged in an industry affecting commerce who has 
twenty or more employees . . . . The term also means (1) any agent of such a person, and (2) a State or political 
subdivision of a State . . . .” 29 U.S.C. § 630(b) (emphasis added).  
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516, 517–18 (Ohio 1983) (quoting Federal Land Bank of St. Paul v. Bismarck Lumber Co., 314 

U.S. 95, 100 (1941)). In this case, the general principal is that to be a product liability claim, a 

plaintiff’s cause of action must seek compensatory damages for harm. Thus, a public nuisance 

claim—to be “also include[d]” as a “product liability claim” under the OPLA—must likewise seek 

compensatory damages for harm. Ohio Rev. Code § 2307.71(A)(13). 

Second, as the Mount Lemmon opinion points out, “Congress amended the ADEA to cover 

state and local governments.” Mount Lemmon, 139 S. Ct. at 23. This amendment to the ADEA 

certainly amounts to—and was intended to be—an intentional, substantive change in the law. As 

highlighted above, however, the 2007 Amendment to the OPLA was not intended to be a 

substantive change.

Therefore, in light of the legislative history, the Court finds it at least plausible, if not likely, 

that the 2005 and 2007 Amendments to the OPLA intended to clarify the definition of “product 

liability claim” to mean “a claim or cause of action [including any common law negligence or 

public nuisance theory of product liability . . .] that is asserted in a civil action . . . that seeks to 

recover compensatory damages . . . for [harm] . . . .” This definition is the most consistent with the 

statute, the legislative history, and the caselaw. See LaPuma v. Collinwood Concrete, 661 N.E.2d 

714, 716 (Ohio 1996) (“Failure to allege other than economic damages . . . removes it from the 

purview of [the OPLA].”) (intentionally not overruled by the 125th General Assembly); Volovetz 

v. Tremco Barrier Sols., Inc., 74 N.E.3d 743, 753 n.4 (Ohio Ct. App. Nov. 16, 2016) (“We 

recognize that a claim for purely economic loss is not included in the statutory definition of 

‘product liability claim,’ and, consequently, a plaintiff with such a claim may pursue a common-

law remedy.”); Ohio v. Purdue Pharma, Case No. 17 CI 261 (Ohio C.P. Aug. 22, 2018) (finding 

that the Plaintiff’s common law nuisance claim not seeking compensatory damages is not 
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abrogated under the OPLA.); see also, 76 Ohio Jur. 3d Claims Within Scope of Product Liability 

Act § 1 (“Ohio’s products liability statutes, by their plain language, neither cover nor abolish 

claims for purely economic loss caused by defective products.”). 

Using this definition, Plaintiffs’ absolute public nuisance claim, at least insofar as it does 

not seek damages for harm,14 is not abrogated by the OPLA. Section III.E of the R&R is rejected 

to the extent it held that Plaintiffs’ absolute public nuisance claim is abrogated by the OPLA.

2. City of Akron’s Ability to Bring a Statutory Public Nuisance Claim 

The R&R concluded that Plaintiffs’ statutory public nuisance claim was not abrogated. 

R&R at 62. No party objected to this conclusion, therefore the Court adopts the R&R with respect 

to this finding. The R&R further concluded that the City of Akron lacked standing to bring a 

statutory public nuisance claim, and that the County of Summit, which had standing, was not 

limited only to injunctive relief under the statute. The Pharmacy Defendants object to the R&R’s 

conclusion that § 4729.35 of the Ohio Revised Code does not limit the remedy that can be sought 

under the statute to an injunction, and Plaintiffs object to the R&R’s conclusion that § 4729.35 

limits who may maintain a nuisance action. The issue then, is whether § 4729.35 is limiting and if 

so, to what extent.

The operative statutes involved in Plaintiffs’ Statutory Public Nuisance Claim are: 

Ohio Rev. Code § 715.44(A) (emphasis added):15

A municipal corporation may abate any nuisance and prosecute in any court of 
competent jurisdiction, any person who creates, continues, contributes to, or 
suffers such nuisance to exist. 

14 “‘Harm’ means death, physical injury to person, serious emotional distress, or physical damage to property other 
than the product in question. Economic loss is not ‘harm.’” Ohio Rev. Code § 2307.71(A)(2). 
15 Page’s Ohio Revised Code Annotated, Title 7: Municipal Corporations, Chapter 715: General Powers, §§715.37-
715.44: Health and Sanitation, §715.44: Power to abate nuisance and prevent injury. 
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Ohio Rev. Code § 3767.03 (emphasis added):16

Whenever a nuisance exists, the attorney general; the village solicitor, city director 
of law, or other similar chief legal officer of the municipal corporation in which 
the nuisance exists; the prosecuting attorney of the county in which the nuisance 
exists; the law director of a township that has adopted a limited home rule 
government under Chapter 504. of the Revised Code; or any person who is a citizen 
of the county in which the nuisance exists may bring an action in equity in the name 
of the state, upon the relation of the attorney general; the village solicitor, city 
director of law, or other similar chief legal officer of the municipal corporation; the 
prosecuting attorney; the township law director; or the person, to abate the nuisance 
and to perpetually enjoin the person maintaining the nuisance from further 
maintaining it. 

Ohio Rev. Code § 4729.35 (emphasis added):17

The violation . . . of any laws of Ohio or of the United States of America or of any 
rule of the board of pharmacy controlling the distribution of a drug of abuse . . . is 
hereby declared to . . . constitute a public nuisance. The attorney general, the 
prosecuting attorney of any county in which the offense was committed or in which 
the person committing the offense resides, or the state board of pharmacy may 
maintain an action in the name of the state to enjoin such person from engaging in 
such violation. Any action under this section shall be brought in the common pleas 
court of the county where the offense occurred or the county where the alleged 
offender resides.

If § 4729.35 had ended after the first sentence, there would be no question as among the 

three statutes that the City of Akron would have the authority to bring an action to abate a nuisance 

caused by the violation of applicable drug laws. However, the subsequent sentences of § 4729.35 

can be read as either limiting or expanding (or both). Section 4729.35 is potentially limiting, for 

example, in that it does not also list city directors of law, chief legal officers of municipal 

corporation, or law directors of townships as parties that may maintain a nuisance action. It is also 

potentially limiting in that it only mentions injunctive relief rather than (or in addition to) relief in 

the form of abatement (or equitable relief generally). However, as Plaintiffs point out, § 4729.35 

16 Page’s Ohio Revised Code Annotated, Title 37: Health-Safety-Morals, Chapter 3767: Nuisances, §§3767.01-
3767.11: Disorderly houses, §3767.03: Abatement of nuisance; bond. 
17 Page’s Ohio Revised Code Annotated, Title 47: Occupations-Professions, Chapter 4729: Pharmacists; Dangerous 
Drugs, §§4729.27-4729.46: Prohibitions, §4729.35: Violations of drug laws as public nuisance. 
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might be read as an expansion of § 3767.03 in that it additionally allows the state board of 

pharmacy and the prosecuting attorney of the county in which the alleged offender resides to 

maintain a nuisance action.18 It also provides jurisdiction in either the county where the offense 

occurred or the county where the alleged offender resides.

The R&R succinctly summarizes the applicable Ohio rule of statutory construction, “a 

court should construe various statutes in harmony unless their provisions are irreconcilably in 

conflict.” R&R at 65 (citing Ohio Rev. Code § 1.51; United Tel. Co. v. Limbach, 643 N.E.2d 1129, 

1131 (Ohio 1994)). In the event statutory provisions are irreconcilable, the special or local 

provision prevails. See id. Additionally, as before, the Court interprets the inclusion of certain 

elements in a statute to imply the intentional exclusion of others.

Here, § 4729.35 is a special or local provision. It is irreconcilable with §§ 715.44(A) and 

3767.03 because the plain language of these sections explicitly allows the chief legal officer of 

any municipal corporation, for example a city law director, to bring an action for abatement of any

nuisance, whereas § 4729.35—at least implicitly—excludes a city law director from bringing a 

nuisance action for violations of the drug laws. Further, even a statutorily authorized party may 

only bring an action to enjoin such violations, not one for abatement.  

Thus, the Court concludes, as the R&R did, that the General Assembly’s inclusion of the 

attorney general, county prosecuting attorney, and state board of pharmacy in § 4729.35 implies 

the intentional exclusion of a city law director. Similarly, the Court concludes, though the R&R 

did not, that the General Assembly’s reference to “an action . . . to enjoin such person from 

engaging in such violation” implies the exclusion of other forms of relief. Ohio Rev. 

Code § 4729.35.

18 As opposed to only the county prosecuting attorney in which the nuisance exists as allowed by section 3767.03. 
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While it may not have been the General Assembly’s intent to limit the parties who can 

maintain a nuisance action or to limit the available relief, the Court declines to second guess the 

unambiguous text of the General Assembly’s statute. Further, because § 4729.35 is a special or 

local provision, irreconcilable with the more general provision, the Court reads § 4729.35 as an 

exception to the general provision. Therefore, the Court adopts the R&R’s conclusion that the City 

of Akron lacks standing to bring a statutory public nuisance claim but rejects the R&R’s conclusion 

that Ohio Rev. Code § 4729.35 does not expressly limit the categories of relief available for a 

nuisance claim to an injunction. 

3. Abrogation of the Negligence Claim 

The R&R concluded that the OPLA does not abrogate Plaintiffs’ negligence claims. R&R 

at 60. Distributor Defendants object to that determination. See Doc. #: 1079 at 12. As discussed 

above, the OPLA only abrogates civil actions that seek to recover compensatory damages for 

death, physical injury, or physical damage to property caused by a product. Distributor Defendants 

do not meaningfully develop any argument with respect to Plaintiffs’ negligence claim other than 

to cite several cases where courts purportedly dismissed various tort claims as preempted by the 

OPLA. The cases are all distinguishable.

Defendants cite Chem. Solvents, Inc. v. Advantage Eng’g, Inc., 2011 WL 1326034 (N.D. 

Ohio Apr. 6, 2011). Regarding the plaintiff’s negligence claim, the Chem. Solvents court first 

determined that “the Plaintiff [was] not saying that the product itself was defective.” Id. at *13. 

The court then held, “Thus, this is not a ‘products liability’ claim, but a claim premised upon 

subsequent negligent actions by Advantage. Accordingly, the Court finds this claim is not 

preempted by the OPLA.” Id. (citing CCB Ohio LLC v. Chemque, Inc., 649 F. Supp. 2d 757, 763–

64 (S.D. Ohio 2009) (“Similarly, the Court finds actions for fraud and negligent misrepresentation 

as outside the scope of the OPLA’s abrogation, as neither fit neatly into the definition of a 

Case: 1:17-md-02804-DAP  Doc #: 1203  Filed:  12/19/18  31 of 39.  PageID #: 29050

Pltf.App.031

      Case: 19-3827     Document: 25     Filed: 10/02/2019     Page: 81



32

‘common law product liability claim.’”)). Here, Plaintiffs likewise are not asserting that the opioid 

products themselves are defective, rather that Defendants negligently permitted (or even 

encouraged) diversion of those products. 

Defendants also cite McKinney v. Microsoft Corp., No. 1:10-CV-354, 2011 WL 13228141 

(S.D. Ohio May 12, 2011). McKinney is a traditional products liability case where the plaintiff, in 

addition to his products liability claim under the OPLA, asserted a claim for negligent manufacture 

(i.e. a defective product claim), the exact type of claim considered by the General Assembly when 

it overruled Carrel. Plaintiffs’ negligence claim in this case, again, does not assert that Defendants’ 

opioids were defective. 

Finally, Defendants turn to Leen v. Wright Med. Tech., Inc., 2015 WL 5545064, at *2 (S.D. 

Ohio Sept. 18, 2015). In Leen, the plaintiff did not oppose the defendant’s abrogation arguments 

in the motion to dismiss, so the court dismissed the common law negligence claim without 

considering the merits. See id. Therefore, based on this Court’s analysis of the OPLA and the cases 

cited by Defendants, the Court adopts the R&R’s conclusion that Plaintiffs’ negligence claim is 

not abrogated. 

Defendants also assert that the R&R’s reliance on Cincinnati v. Beretta U.S.A. Corp. is 

misplaced because, they claim, it was effectively overruled by the General Assembly’s 

amendments to the OPLA. 768 N.E.2d 1136 (Ohio 2002); see Doc. #: 1079 at 14. Whether and to 

what extent the OPLA abrogates negligence claims is a separate and distinct question from whether 

there is a common law duty to prevent or attempt to prevent the alleged negligent creation of an 

illicit secondary market.  

As previously stated, the OPLA does not abrogate Plaintiffs’ negligence claim, which seeks 

only relief from economic losses. However, even if the Court had found that Plaintiffs’ negligence 
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claim was abrogated, it does not follow that Beretta’s analysis of what constitutes a legal duty in 

Ohio is somehow flawed.19 Thus, Beretta’s discussion of Ohio common law duty is still relevant 

to the present case and is analyzed further below. 

E. Negligence

The R&R concluded that Plaintiffs have pled sufficient facts to plausibly support their 

claims that Defendants owed them a duty of care, that their injuries were proximately and 

foreseeably caused by Defendants’ failure to take reasonable steps to prevent the oversupply of 

opioids into Plaintiffs’ communities, and that their claim is not barred by the economic loss 

doctrine. R&R at 74-85. Defendants object to the finding that they owed Plaintiffs any duty and 

the conclusion that the economic loss doctrine does not bar Plaintiffs’ claim. 

1. Duty of Care 

Defendants make several objections to the R&R’s analysis regarding the duty of care. “The 

existence of a duty of care, as an element of a negligence claim under Ohio law, depends on the 

foreseeability of the injury, and an injury is ‘foreseeable’ if the defendant knew or should have 

known that his act was likely to result in harm to someone.” 70 Ohio Jur. 3d Negligence § 11 

(citing Bailey v. U.S., 115 F. Supp. 3d 882, 893 (N.D. Ohio 2015)). The R&R concluded that “it 

was reasonably foreseeable that [Plaintiffs] would be forced to bear the public costs of increased 

harm from the over-prescription and oversupply of opioids in their communities if Defendants 

failed to implement and/or follow adequate controls in their marketing, distribution, and 

dispensing of opioids,” and therefore, that “Plaintiffs have plausibly pleaded facts sufficient to 

establish that Defendants owed them a common law duty.” R&R at 78-79. 

19 The Beretta court determined that the defendants’ negligent manufacturing, marketing, and distributing, and 
failure to exercise adequate control over the distribution of their products created an illegal, secondary market 
resulting in foreseeable injury and that from Defendants’ perspective, the City of Cincinnati was a foreseeable 
plaintiff. See Beretta, 768 N.E.2d at 1144.  
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First, Manufacturer Defendants assert that to the extent they owe a statutory duty, it is owed 

to the U.S. Drug Enforcement Agency, not to plaintiffs. Doc. #: 1082 at 14. They also assert that 

they have no legal duty under 21 U.S.C. § 827 or 21 C.F.R. § 1301.74(b) to monitor, report, or 

prevent downstream diversion. Id. These objections are not well-taken. The R&R expressly did 

not reach whether any Defendant owed a duty to Plaintiffs under the statutes or regulations. R&R 

at 79. It also did not address whether the statutes or regulations create a common law duty under a 

negligence per se theory. Id. at n.49. The R&R instead concluded that the common law duty pled 

by Plaintiffs was sufficient to support a negligence claim. See R&R at 79. This Court agrees. 

Distributor Defendants assert that the R&R “refus[ed] to confront a key duty question 

[(whether a duty, if one exists, flows to the County)] head on.” Doc. #:1079 at 14. They assert that 

“the R&R identified no Ohio case recognizing a common-law duty to report or halt suspicious 

orders of controlled substances,” and “even if there were a common-law duty to report or halt 

suspicious orders, no authority suggests that such a duty runs to the cities or counties.” Id.

(emphasis added). The duty that Plaintiffs allege is not so narrow. Plaintiffs allege that Defendants, 

like all reasonably prudent persons, have a duty “to not expose Plaintiffs to an unreasonable risk 

of harm.” SAC at 312. 

In reaching its conclusion on the duty of care, the R&R relies on Cincinnati v. Beretta. The 

R&R provides this summary: 

In Cincinnati v. Beretta, the Ohio Supreme Court addressed the question of whether 
gun manufacturers owed a duty of care to a local government concerning harms 
caused by negligent manufacturing, marketing and distributing of firearms. Beretta
involved allegations that the defendants failed to exercise sufficient control over 
the distribution of their guns, thereby creating an illegal secondary market in the 
weapons. The Beretta court concluded that the harms that resulted from selling 
these weapons were foreseeable—that Cincinnati was a foreseeable plaintiff. 768 
N.E.2d at 1144. Plaintiffs argue that the harm caused by the marketing and 
distribution of opioids are similarly foreseeable. 
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R&R at 75-76. Here, taking Plaintiffs’ allegations as true, by failing to administer responsible 

distribution practices (many required by law), Defendants not only failed to prevent diversion, but 

affirmatively created an illegal, secondary opioid market. Opioids are Schedule II drugs. Despite 

Manufacturer Defendants’ marketing campaign to the contrary it is well known that opioids are 

highly addictive. When there is a flood of highly addictive drugs into a community it is 

foreseeable—to the point of being a foregone conclusion—that there will be a secondary, “black” 

market created for those drugs. It is also foreseeable that local governments will be responsible for 

combatting the creation of that market and mitigating its effects. Thus, the Court affirms the R&R’s 

conclusion that Defendants owe Plaintiffs a common law duty of care. 

2. Economic Loss Doctrine 

Defendants also object to the R&Rs conclusion that Plaintiffs’ negligence claim is not 

precluded by the economic loss doctrine. Defendants’ objections merely rehash arguments already 

made in their motions to dismiss. The R&R does a thorough analysis of the application of the 

economic loss rule, and this Court finds no fault with it. The R&R states:

The economic loss rule recognizes that the risk of consequential economic loss is 
something that the parties can allocate by agreement when they enter into a 
contract. This allocation of risk is not possible where, as here, the harm alleged is 
caused by involuntary interactions between a tortfeasor and a plaintiff. Thus, courts 
have noted that in cases involving only economic loss, the rule “will bar the tort 
claim if the duty arose only by contract.” Campbell v. Krupp, 961 N.E.2d 205, 211 
(Ohio Ct. App. 2011). By contrast, “the economic loss rule does not apply—and 
the plaintiff who suffered only economic damages can proceed in tort—if the 
defendant breached a duty that did not arise solely from a contract.” Id.; see also 
Corporex, 835 N.E.2d. at 705 (“When a duty in tort exists, a party may recover in 
tort. When a duty is premised entirely upon the terms of a contract, a party may 
recover based upon breach of contract.”); Ineos USA LLC v. Furmanite Am., Inc.,
2014 WL 5803042, at *6 (Ohio Ct. App. Nov. 10, 2014) (“[W]here a tort claim 
alleges that a duty was breached independent of the contract, the economic loss rule 
does not apply.”). 
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R&R at 84 (citing Corporex Dev. & Constr. Mgt., Inc. v. Shook, Inc., 835 N.E.2d 701 (Ohio 2005)). 

Thus, the Court concurs with and affirms the R&R’s analysis of the economic loss rule and its 

conclusion that it is not applicable to Plaintiffs’ tort claims.  

F. The Injury Through Criminal Acts Objections 

The R&R concluded that Defendants’ motion to dismiss Plaintiffs’ Injury Through 

Criminal Acts Claim should not be dismissed. R&R at 88-90. Defendants’ primary objection to 

this conclusion merely rehashes the argument initially made in their motions to dismiss: that they 

have not been convicted of a crime. Their objection cites no new facts or case law that were not 

already presented to and considered by Magistrate Judge Ruiz. Whether Ohio Rev. Code 

§ 2307.60(A)(1) requires an underlying conviction is a question this Court recently certified to the 

Ohio Supreme Court in Buddenberg v. Weisdack, Case No. 1:18-cv-00522, 2018 WL 3159052 

(N.D. Ohio June 28, 2018) (Polster, J.); see also 10/24/2018 Case Announcements, 2018-Ohio-

4288 (available at http://www.supremecourt.ohio.gov/ROD/docs/) (accepting the certified 

question). In Buddenberg, this Court denied the defendants’ motion to dismiss and ordered, 

“Defendants may renew their challenge in the form of a motion for summary judgment after 

discovery and further research.” Buddenberg, 2018 WL 3159052 at *6. Nothing in any 

Defendants’ briefing convinces this Court that the same approach is not appropriate here. 

Therefore, the Court adopts the R&R with respect to Section III.I. Defendants’ objections are 

overruled.20

G. Unjust Enrichment 

The R&R concluded that Defendants’ motion to dismiss Plaintiffs’ Unjust Enrichment 

Claim should be denied. See R&R at 91-95. The issue at the heart of Defendants’ objections to the 

20 Should the Ohio Supreme Court rule that a criminal conviction is required, this claim will of course be dismissed. 
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R&R’s conclusion is whether Plaintiffs conferred a benefit upon the Defendants. Defendants argue 

that “the rule in Ohio is that to show that a plaintiff conferred a benefit upon a defendant, an 

economic transaction must exist between the parties.” Doc. #: 1078 at 13 (internal quotations 

omitted) (citing Ohio Edison Co. v. Direct Energy Bus., LLC, No. 5:17-cv-746, 2017 WL 3174347 

(N.D. Ohio July 26, 2017); Caterpillar Fin. Servs. Corp. v. Harold Tatman & Sons Enters., Inc.,

50 N.E.3d 955 (Ohio Ct. App. 2015); In re Whirlpool Corp. Front-Loading Washer Prod. Liab. 

Litig., 684 F. Supp. 2d 942 (N.D. Ohio 2009)).  

This is not the rule in Ohio. All the cases cited by Defendants refer back to one sentence in 

Johnson v. Microsoft Corp.: “The facts in this case demonstrate that no economic transaction 

occurred between Johnson and Microsoft, and, therefore, Johnson cannot establish that Microsoft 

retained any benefit ‘to which it is not justly entitled.’” 834 N.E.2d 791, 799 (Ohio 2005) 

(emphasis added) (citing Keco Indus., Inc. v. Cincinnati & Suburban Bell Tel. Co., 141 N.E.2d 

465 (Ohio 1957)). This holding is expressly limited to the facts of that case. Johnson does state 

the rule in Ohio, however. It provides: “The rule of law is that an indirect purchaser cannot assert 

a common-law claim for restitution and unjust enrichment against a defendant without establishing 

that a benefit had been conferred upon that defendant by the purchaser.” Id. (emphasis added). 

As Defendants are quick to point out, Plaintiffs do not claim to be purchasers of opioids, 

indirect or otherwise. See, e.g., Doc. #: 1078 at 11 (“Plaintiffs do not allege that they purchased 

opioids from the Pharmacy Defendants.”). As such, the R&R rightly concludes that “Plaintiffs’ 

theory of recovery is not based on a financial transaction, therefore the claim is not barred by 

Johnson’s limiting indirect purchasers from maintaining unjust enrichment claims against parties 

other than those with whom they dealt directly.” R&R at 92.

Plaintiffs’ claim is that “Plaintiffs have conferred a benefit upon Defendants by paying for 

Defendants’ externalities: the cost of the harms caused by Defendants’ improper distribution 
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practices.” SAC at 328. According to Plaintiffs, Defendants’ conduct allowed the diversion of opioids 

and thereby created a black market for their drugs. See id. at 7. This black market allowed Defendants 

to continue to ship large volumes of opioids into Plaintiffs’ communities at great profit to Defendants 

and great expense to Plaintiffs. See id. at 328. Under Ohio law, “one is unjustly enriched if the retention 

of a benefit would be unjust, and one should not be allowed to profit or enrich himself or herself 

inequitably at another’s expense.” 18 Ohio Jur. 3d Contracts § 279. Therefore, for the reasons stated, 

Defendants’ objections are overruled. The Court adopts Section III.J of the R&R.

Having considered Plaintiffs’ Second Amended Complaint, Defendants’ Motions to 

Dismiss, Plaintiffs’ Omnibus Response, Defendants’ Replies, Magistrate Judge Ruiz’s Report and 

Recommendation, the parties’ Objections to the R&R, and their Responses, Defendants’ Motions 

to Dismiss, Doc. ##: 491, 497, 499, are DENIED with the following exception: The City of 

Akron’s Statutory Public Nuisance claim is dismissed for lack of standing under Ohio Rev. Code 

§ 4729.35. The County of Summit’s Statutory Public Nuisance claim is limited to seeking 

injunctive relief.  

It is accurate to describe the opioid epidemic as a man-made plague, twenty years in the 

making. The pain, death, and heartache it has wrought cannot be overstated. As this Court has 

previously stated, it is hard to find anyone in Ohio who does not have a family member, a friend, 

a parent of a friend, or a child of a friend who has not been affected. 

Plaintiffs have made very serious accusations, alleging that each of the defendant 

Manufacturers, Distributors, and Pharmacies bear part of the responsibility for this plague because 

of their action and inaction in manufacturing and distributing prescription opioids. Plaintiffs allege 

that Defendants have contributed to the addiction of millions of Americans to these prescription 

opioids and to the foreseeable result that many of those addicted would turn to street drugs.  
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While these allegations do not fit neatly into the legal theories chosen by Plaintiffs, they fit 

nevertheless. Whether Plaintiffs can prove any of these allegations remains to be seen, but this 

Court holds that they will have that opportunity. 

The Court, thus having ruled on all of Defendants’ Motions to Dismiss, orders Defendants 

to file their Answers to Plaintiffs’ Corrected Second Amended Complaint, Doc. #: 514, no later 

than January 15, 2019.

IT IS SO ORDERED. 

 /s/ Dan Aaron Polster December 19, 2018
DAN AARON POLSTER 
UNITED STATES DISTRICT JUDGE 
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

IN RE: NATIONAL PRESCRIPTION ) CASE NO.  1:17 MD 2804
OPIATE LITIGATION )

) JUDGE DAN AARON POLSTER
)
) MINUTES OF TELECONFERENCE
) and

This document applies to All Cases. ) SCHEDULING ORDER
)

The Court held an initial teleconference with Counsel in this Multidistrict Litigation

(“MDL”) on December 13, 2017.  As a preliminary matter, the Court thanked Attorney James

Peterson and his staff (especially Pamela Perkins and Attorney Aaron Harrah) for their help in

organizing the teleconference.  

The Court then reported that the main MDL docket is now up and running, and most of

the 64 cases identified in the initial Transfer Order have been successfully transferred to this

Court.

The Court noted that any lawyers in the MDL who have Electronic Case Filing accounts

in federal district courts across the country need not file Pro Hac Vice Motions in this district

court.  The Court also noted that lawyers who have already filed notices of appearance in the

transferor courts need not file notices of appearance when their cases are transferred here. 

The following agenda items were discussed.

1. Organization of Counsel

It was agreed that, no later than 12:00 noon Eastern Time on Wednesday, December 20,

2017, Counsel for Plaintiffs and Defendants shall file a Motion to Approve Liaison Counsel and
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Steering Committees.  The Court suggested there be a single Defendants’ Steering Committee

with at least one representative from each of the categories of Defendants (Manufacturers,

Distributors, Physicians).  The Court wants three Liaison Counsel for Plaintiffs and three Liaison

Counsel for Defendants.  These attorneys should be prepared at a moment’s notice to participate

in brief, impromptu teleconferences with the Court and, if one or two of the three Counsel are

unavailable, the other(s) will be able to participate on behalf of all three.  

2. Appointment of a Special Master

All agreed with the Court’s suggestion that it would be beneficial to appoint a Special

Master to assist in handling this MDL.  So, no later than 12:00 noon Eastern Time on

Wednesday, December 20, 2017, Counsel shall caucus and file any recommendations of specific

persons.

3. Remand Motions

There are currently pending 16 cases with remand motions where Defendants removed

the case to federal court based ostensibly on diversity jurisdiction, contending that the non-

diverse Distributor Defendants were fraudulently joined.  Plaintiffs have filed motions to remand

arguing that those Defendants were not fraudulently joined.  The Court explained that it would

be better to leave the motions pending for the time being for reasons stated on the record, and

Counsel agreed.

There is, however, one remand motion pending in a case that Defendants removed to

federal court a second time, after the district judge granted plaintiffs’ motion to remand.  State of

West Virginia, et al. v. McKesson Corp., C.A. No. 2:17-03555.  The Court has directed the Clerk

of Court to transfer that case back to the transferor court for a ruling on the pending motion to

remand.  Should the district judge deny the motion, it shall transfer the case back to this MDL.

-2-
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4. Cases Filed by Non-Government Entities and Cases Filed by Individuals

All but about 7 or 8 cases of the 64 cases initially transferred here by the Judicial Panel

on Multidistrict Litigation were brought by government entities.  The Court anticipates that

many more non-government entities, including hospitals and Indian tribes, and individuals will

be filing cases in this MDL.  The Court has discretion over how to organize the MDL and asked

Counsel to consider and provide suggestions on how the Court should handle the non-

government cases.  

5. Exploring Early Resolution

The Court stated that it intends to explore early resolution with Counsel at the next in-

person conference, and it will discuss resolution with Counsel representing the various parties

separately.  

6. Next Conference

The Court has scheduled a conference beginning at 9:00 a.m. on Tuesday, January 9,

2018  This is an in-person conference for Counsel only.  At that time, the Court will, among 

other things, schedule an in-person conference for Counsel, clients and insurance representatives.

7. State and Federal Cases

Attorney Joe Rice, who represents parties in California state court cases that commenced

in 2014, has agreed to provide the Court with suggestions on how to coordinate discovery

between the state and MDL cases.  Attorney Mark Troutman, who represents the Ohio Attorney

General, agreed to provide the Court with a list of related state court cases.

8. Miscellaneous

The Court agreed that Plaintiffs and Defendants may each email to the Court, no later

than 12:00 noon Eastern Time on Friday, January 5, 2018, suggestions they believe will

-3-
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assist the Court in organizing and managing this MDL.  These suggestions should be exchanged. 

If Plaintiffs and/or Defendants have suggestions relative to settlement, they may email them to

the Court without exchanging them.

9. The Court granted Counsel’s verbal request to extend the deadline for achieving service

to 60 days after the expiration of the time period under Fed. R. Civ. P. 4(m).  Because the Court

is still in the early stages of organizing the MDL, the Court has put a moratorium on all filings,

other than the ones mentioned herein, for 60 days.

IT IS SO ORDERED.

 /s/ Dan A. Polster     December 14, 2017  
Dan Aaron Polster   
United States District Judge

-4-
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

IN RE: NATIONAL PRESCRIPTION ) MDL No. 2804
OPIATE LITIGATION )

) Case No. 17-md-2804
THIS DOCUMENT RELATES TO: )

) Judge Dan Aaron Polster
ALL CASES )

) MINUTES OF INITIAL PRETRIAL
_______________________________________) CONFERENCE - 1/9/2018

The Court held an Initial Pretrial Conference with Counsel on January 9, 2018, at which

time the Court solicited and obtained the consensus of Counsel to focus everyone’s present

efforts on abatement and remediation of the opioid crisis rather than pointing fingers and

litigating legal issues.  Counsel thought it would be beneficial to select a day for an information

session to educate the Court and each other on supply-chain dynamics and other issues relevant

to resolving this MDL, and to further pursue settlement discussions.  The Court has scheduled

that conference for 9:00 a.m. Eastern Time on Wednesday, January 31, 2018.  The morning

will be devoted solely to an exchange of information, and the afternoon will be devoted to

preliminary settlement discussions.

To that end, Plaintiffs’ Counsel agreed to bring to the conference a representative group

of approximately 6-7 Government Entity Plaintiffs, and a representative for the Hospitals and

Third-Party Payors.  Defense Counsel agreed to bring a small number of senior executives from

both the Manufacturer Defendants and from the Distributor Defendants.  The Court also directed

Defense Counsel to bring a representative group of Insurers to the conference.  Finally, the Court

directed Attorney Tyler Tarney to bring Dr. Russell Portenoy to the conference.  

Case: 1:17-md-02804-DAP  Doc #: 70  Filed:  01/11/18  1 of 2.  PageID #: 457

Pltf.App.044

      Case: 19-3827     Document: 25     Filed: 10/02/2019     Page: 94



Because this MDL addresses a nationwide crisis and resolution of the crisis involves 

more than the parties and attorneys who are in this MDL, the Court volunteered to try to get an

experienced person with relevant knowledge from the FDA and from the DEA to attend the

conference in person.  This effort is underway.  The Court also said that it would invite 

representation from both State Attorney General groups, i.e., those who have filed cases in state

court and those who have not.  These invitations have been extended.

The Court expects Counsel to confer prior to the January 31 conference, agree on a

program for the morning session, and file a single proposed agenda no later than 12:00 p.m.

Eastern Time on January 26, 2018.  Counsel shall also confer and be prepared to offer

suggestions on a schedule for regular meetings and a deadline for submitting proposed agenda

items.  The Court also invited Counsel to exchange and submit to the Court any suggestions for

abating the opioid crisis.

Due to the number of persons the Court expects to attend the January 31 conference, only

Leadership Counsel may attend.1  A transcript will be made of the information session and will

subsequently be made available to all Counsel. 

As Counsel are to focus their efforts on resolution, the Court hereby continues the

moratorium on all substantive filings.

IT IS SO ORDERED.

 /s/ Dan A. Polster     January 11, 2018  
Dan Aaron Polster   
United States District Judge

1Plaintiffs’ Leadership Counsel includes Plaintiffs’ Liaison and Lead Counsel and the 
Executive Committee.  Defendants’ Leadership Counsel includes Manufacturer Defendants’
Liaison Counsel and Steering Committee, Distributor Defendants’ Liaison Counsel and Steering
Committee, and Physician Defendants’ Liaison Counsel and Steering Committee.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

IN RE: NATIONAL PRESCRIPTION ) CASE NO. 1:17-MD-2804
OPIATE LITIGATION )

) JUDGE POLSTER
)
) ORDER

In its Minute Order dated January 11, 2018, the Court scheduled a conference for

Wednesday, January 31, 2018, and stated “it would invite representation from both State Attorney

General groups, i.e., those who have filed cases in state court and those who have not. These

invitations have been extended.”  (Doc #: 70 at 2.)

The Court enters this additional Order to make clear as follows: (1) any State Attorney

General (“AG”) who wishes to attend the conference, or representatives whom the AG chooses, are

welcome; (2) the Court asks all such AGs or representatives to notify the Court that they intend to

appear; and (3) the Court recognizes it has no jurisdiction over (i) the AGs or their representatives,

(ii) the State cases they have filed, or (iii) any civil investigations, but invites their participation

because it is essential if there is to be any resolution.  State AGs should not feel compelled to attend

the January 31 Conference because it is the first of numerous opportunities they will have to provide

input in the Court’s effort to resolve this matter.

IT IS SO ORDERED.

/s/ Dan Aaron Polster 
DAN AARON POLSTER
UNITED STATES DISTRICT JUDGE

Dated: January 24, 2018
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Via Electronic Mail 
 

February 22, 2018 
 

The Honorable Dan A. Polster 

United States District Court Judge 

Carl B. Stokes United States Court House 

801 West Superior Ave. 

Courtroom 18B 

Cleveland, OH  44113-1837 
 

Re: In re National Prescription Drug Opiate Litigation, Case No. 1:17-MD-2804 (N.D. Ohio) 

 

Dear Judge Polster: 

 

I am writing to make sure you are aware of a development in Ohio’s pending Ross County 

Common Pleas Court case relating to the opioid crisis.  
 

On February 14
th

, the defendants in that case, Purdue Pharma, Johnson & Johnson, Teva, 

Allergan, and Endo, filed a joint Motion seeking a “Protective Order Deferring Discovery.”  In 

their filing, the defendants repeatedly cite my participation in your ongoing attempts to resolve 

the various disputes with drug manufacturers and distributors as justification for the proposed 

delay.  
 

I appreciate your willingness to provide a forum for discussions of a possible resolution of the 

various claims filed against these defendants and others, and I look forward to continued 

participation.  However, I would appreciate it if you could issue a written entry that you do not 

intend these settlement discussions to be a basis for delay of discovery in our common pleas 

court case. 
 

There is a narrow window in which these cases can possibly be resolved by agreement, and I will 

do my part toward that end.  But I need your help to protect our position in the state court case in 

the event we must move forward with a trial. 
 

We appreciate the Court’s consideration.  I am available to answer any questions regarding 

Ohio’s concerns. 
 

Very Respectfully Yours, 

 
 

 

Mike DeWine 

Ohio Attorney General 

 

cc: Special Master Francis McGovern 

 Special Master David Cohen 

 Counsel for Defendants 

Administration 
Office: 614-466-4320 
Fax: 614-466-5087 
 
30 E. Broad St., 17th Floor 
Columbus, OH 43215 

www.OhioAttorneyGeneral.gov 
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

IN RE: NATIONAL PRESCRIPTION ) CASE NO. 1:17-MD-2804
OPIATE LITIGATION )

) JUDGE POLSTER
)
) ORDER REGARDING
) STATE COURT COORDINATION

The Court issues this Order to clarify its intentions regarding related State-court litigation

and participation by State Attorneys General (“AGs”) in settlement negotiations under the auspices

of this MDL Court.

As stated earlier, this Court is currently dedicating its efforts toward achieving a global

settlement of all opioid litigation.  The Court recognizes it has no jurisdiction over (I) the AGs or

their representatives, (ii) the State cases they have filed, or (iii) any civil investigations they may be

conducting.  The Court has invited participation by the AGs in MDL settlement negotiations because

their participation is critical if there is to be any global resolution.

Further, nobody should construe the AGs’ participation in MDL settlement discussions as

a limitation on litigation in the sovereign States.  

The Court recognizes, however, that counsel in this MDL are also counsel for the parties in

many related State court cases.  The Court requests counsel in the MDL, as well as the AG’s, to be

mindful of the impact of their litigation upon the orderly resolution of the MDL and global

settlement of all opioid litigation.  At the status hearing on March 6, 2018, the Court shall engage

in discussions with counsel regarding this matter and their efforts at cooperation and coordination.
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Further, in order to maximize coordination and cooperation between this MDL Court and

the State courts, this Court now directs the Special Masters to develop a forum for State/Federal

coordination, to encourage communication between the courts and participation by State court

judges or officers.

Finally, pursuant to a request by certain AGs, the Court makes clear that, if a global

settlement is achieved under the auspices of the MDL, this Court has no intention of imposing upon

the States any common benefit fees.

IT IS SO ORDERED.

/s/ Dan Aaron Polster                                    
DAN AARON POLSTER
UNITED STATES DISTRICT JUDGE

Dated: February 27, 2018

2
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 

 
 
IN RE: NATIONAL PRESCRIPTION 
OPIATE LITIGATION 
 
APPLIES TO ALL CASES 

 
 
Case No. 1:17-CV-2804 
 
Hon. Dan A. Polster 
 
 

CASE MANAGEMENT ORDER ONE  

 The parties in this case have been pursuing, and are continuing to pursue, settlement 

discussions, and they have made good progress.  The parties have indicated, however, they believe 

settlement will be made more likely if, in addition to the “settlement track” they are currently 

pursuing, the Court also creates a “litigation track.”  Accordingly, the Court hereby enters this 

Case Management Plan, which directs the parties to engage in motion practice, discovery, and trial 

preparation for certain cases in this MDL. 

1. APPLICABILITY AND SCOPE OF ORDER   

a. Scope.  This CMO is intended to conserve judicial resources, reduce 

duplicative service, avoid duplicative discovery, serve the convenience of the parties and 

witnesses, and promote the just and efficient conduct of this litigation.  See Fed. R. Civ. P. 1.  This 

Order and, unless otherwise specified, any subsequent pretrial or case management orders issued 

in this MDL, shall govern the practice and procedure in: (1) those actions transferred to this Court 

by the Judicial Panel on Multidistrict Litigation (“JPML”) pursuant to its order entered on 

December 5, 2017, (2) any tag-along actions transferred to this Court by the JPML pursuant to 

Rules 7.1 and 7.2 of the Rules of Procedure of the Panel, after the filing of the final transfer order 

by the Clerk of the Court, and (3) all related actions originally filed in this Court or transferred or 

removed to this Court and assigned thereto as part of In re: National Prescription Opiate 
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 2 
 

Litigation, MDL No. 2804 (“MDL 2804”).  These cases will be referred to as the “MDL 

proceedings.” 

The provisions of this Order, and any subsequent pretrial order or case management order 

issued in the MDL proceedings, shall supersede any inconsistent provisions of the Local Rules for 

the United States District Court, Northern District of Ohio (“Local Rules”).  The coordination of 

MDL Proceedings, including certain of these cases that have been or may be directly filed into this 

MDL, does not constitute a waiver of any party’s rights under Lexecon v.  Milberg Weiss Bershad 

Hynes & Lerach, 523 U.S. 26 (1998).  This CMO shall not be construed to affect the governing 

law or choice-of-law rules in any case subject to the CMO.   

b. Application to All Parties and Counsel.  This Order and all subsequent 

pretrial or case management orders shall be binding on all parties and their counsel in all cases 

currently pending, or subsequently transferred to, removed to, or pending in the MDL proceedings, 

and shall govern each case in the MDL proceedings unless the order explicitly states that it relates 

only to specific cases. 

c. Amendment and Exceptions.  This Order may be amended by the Court 

on its own motion, and any party may apply at any time to this Court for a modification or 

exception to this Order.  The Court expects it will issue subsequent case management orders 

addressing the cases mentioned in this CMO and other MDL proceedings. 

2. MOTIONS TO DISMISS 

a. The parties and Court agree that it will be efficient and informative to 

proceed with briefing on threshold legal issues on common claims.  Accordingly, the Court sets 

out below a process for choosing certain cases to brief these threshold legal issues, where these 

cases: (1) are filed in a representative variety of jurisdictions, (2) by a representative variety of 
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Plaintiffs, (3) against a representative variety of Defendants, and (4) which raise a representative 

variety of issues. 

b. Cases filed by local governmental entities in Ohio and Illinois.  No 

later than Wednesday, April 25, 2018, and subject to paragraph 2.j, Plaintiffs in the following 

cases shall amend their Complaints or provide notice that the Complaint will not be amended, 

and Defendants may file motions to dismiss in any or all of these cases within 28 days 

thereafter: (1)  The County of Summit, Ohio. v. Purdue Pharma L.P., Case No. 18-OP-45090 

(N.D. Ohio); and (2) The City of Chicago, Illinois v. Purdue Pharma L.P., Case No. 17-OP-

45169 (N.D. Ohio). 

c. Cases filed by local governmental entities in West Virginia, Michigan, 

and Florida.   No later than Wednesday, April 25, 2018, and subject to paragraph 2.j, 

Plaintiffs in the following cases shall amend their Complaints or provide notice that the 

Complaint will not be amended, and Defendants may file motions to dismiss in any or all of 

these cases within 42 days thereafter: (1) Cabell County Commission, West Virginia v. 

AmerisourceBergen Drug Corp., Case No.  17-OP-45053 (N.D. Ohio); (2) County of Monroe, 

Michigan v. Purdue Pharma L.P., Case No. 18-OP-4515 (N.D. Ohio); and (3) Broward County, 

Florida v. Purdue Pharma L.P., Case No. 18-OP-45332 (N.D. Ohio). 

d. Cases filed by Sovereigns – Alabama and Indian Tribes.  No later 

than Wednesday, May 9, 2018, and subject to paragraph 2.j, Plaintiff in the following case shall 

amend the Complaint or provide notice that the Complaint will not be amended, and Defendants 

may file motions to dismiss within 42 days thereafter: The State of Alabama v. Purdue Pharma 

L.P., Case No. 18-OP-45236 (N.D. Ohio).  In addition, the Court will issue a supplemental case 

management order addressing the Indian Tribes cases. 
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e. Cases filed by Hospitals and Third-Party Payors.  No later than 

Friday, May 11, 2018, the Hospital Representative of the Plaintiffs’ Executive Committee 

(“PEC”) shall identify for the parties and the Court a single MDL case filed by a hospital, the 

claims of which are governed by the law of one of the States listed in paragraphs 2.b and 2.c.  

Furthermore, no later than Friday, May 11, 2018, Defendants shall notify the parties and the 

Court that they have identified a single MDL case filed by a third-party payor, the claims of 

which are governed by the law of one of the States listed in paragraphs 2.b and 2.c.  The Court 

will issue a subsequent case management order setting deadlines in these cases. 

f. Plaintiffs may respond to the motions in each of the above actions within 

28 days after the motions are filed, and Defendants may file replies within 21 days thereafter.  

State Attorneys General may file amicus briefs in response to any motions to dismiss filed in State 

of Alabama v. Purdue Pharma L.P. 

g. The parties shall endeavor to coordinate and consolidate briefing on all of 

the motions to dismiss and avoid duplicative briefing by incorporating similar arguments by 

reference.  For example: (1) manufacturer Defendants shall endeavor to file a single motion to 

dismiss in each case, addressing issues common to all manufacturers; (2) distributor Defendants 

shall endeavor to file a single motion to dismiss in each case, addressing issues common to all 

distributors; (3) manufacturer and distributor Defendants shall endeavor to present common issues 

together; (4) the parties shall not repeat arguments in subsequent cases or briefs; (5) Defendants 

shall raise only those issues they believe are most critical and most relevant to the settlement 

process; and so on. 

h. The Court will strictly enforce provisions regarding length of memoranda 

filed in support of motions; and the Court will apply limitations applicable to complex cases. See 
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Local Rule 7.1.  Motions for relief from the length restrictions must show good cause for such 

relief and must be made sufficiently in advance to permit the Court to rule and the Clerk’s Office 

to issue the ruling by regular mail.  Motions for relief from length restrictions which are filed 

contemporaneously with the memorandum exceeding the page limits will be denied.  In no event 

shall the request to exceed page limitations extend the time for filing of the underlying 

memorandum. 

i. Chambers will not accept courtesy copies of motions or briefs unless 

expressly requested by the Court.  Exception: motions or briefs filed within two (2) business days 

of a conference/hearing/trial shall be emailed to the Court as well as opposing counsel on the same 

day it is filed.  The Court’s email address for these filings is 

Polster_Chambers@ohnd.uscourts.gov.  Also, counsel shall provide to Special Master Cohen: (1) 

three-hole-punched, two-side-printed, written copies of all papers related to the motions to dismiss; 

and (2) thumb-drives containing as-filed PDFs of all papers related to the motions to dismiss, and 

also PDFs of all cases cited. 

j. Defendants do not waive and shall be deemed to have preserved any 

defenses not addressed in the initial motions filed pursuant to the foregoing provisions, including 

but not limited to insufficient service of process and lack of personal jurisdiction.  Further, nothing 

in this Order is intended to waive any Defendant’s right to file an individual motion to dismiss in 

any or all of the above-listed cases in the future on any grounds, including lack of personal 

jurisdiction. 

k. Nothing in this Order is intended to waive any Plaintiff’s right to move to 

file further amended pleadings in the above-listed cases if deemed appropriate.  Defendants reserve 

all rights related to any such motion or filings.     
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3. CASE TRACKS 

a. Track One.  The following three cases are included in Track One: (1) The 

County of Summit, Ohio. v. Purdue Pharma L.P., Case No. 18-OP-45090 (N.D. Ohio); (2) The 

County of Cuyahoga v. Purdue Pharma L.P., Case No. 17-OP-45004 (N.D. Ohio); and (3) City 

of Cleveland v. AmerisourceBergen Drug Corp., Case No. 18-OP-45132 (N.D. Ohio).  

b. Amendments to Track One Complaints.  No later than Wednesday, 

April 25, 2018, Plaintiffs in Track One Cases shall amend their Complaints or provide notice that 

the Complaint will not be amended at this time. 

c. Written Discovery in Track One.  Subject to the parameters in paragraph 

9 below, written discovery in Track One Cases shall commence upon entry of this Order. 

d. Insurance Information in Track One Cases.  Pursuant to Fed. R. Civ. P. 

26(a)(1)(A)(iv), the parties shall produce any insurance agreements under which an insurance 

business may be liable to satisfy all or part of a possible judgment in the Track One Cases, or to 

indemnify or reimburse for payments made to satisfy any judgment.  This includes agreements 

insuring against general liability, product liability, druggist liability, directors and officers liability, 

and any other applicable agreements.  The parties shall also produce charts that depict the insurance 

coverage that is or may be applicable to the claims in the Track One Cases.  The insurance 

agreements and coverage charts shall be produced within 30 days of the issuance of the 

protective order referred to in paragraph 9.d.  The protective order shall include a provision that 

permits the parties’ insurance companies to have access to, and communicate concerning, the 

materials produced in the Track One Cases. 
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e. Depositions in Track One Cases.  Depositions of parties will proceed in 

the Track One Cases as set forth below. 

i. The parties will meet and confer and submit a proposal, no later 

than Monday, May 21, 2018, regarding numerical limits on fact witness depositions. 

ii. Beginning on June 4, 2018, the parties may begin noticing fact 

witness depositions, which shall be completed by August 31, 2018.   

f. Close of Fact Discovery in Track One Cases.  Fact discovery in the Track 

One Cases shall be completed by August 31, 2018. 

g. Expert Discovery in Track One Cases. 

i. By September 7, 2018, Plaintiffs shall serve expert reports in the 

Track One Cases and, for each expert, provide two proposed deposition dates between September 

17 and October 5, 2018. 

ii. By October 12, 2018, Defendants shall serve expert reports in the 

Track One Cases and, for each expert, provide two proposed deposition dates between October 

22 and November 9, 2018. 

h. Schedule for Daubert and Dispositive Motions in Track One Cases.   

November 16, 2018 Deadline for Daubert and dispositive motions in Track One 
trial cases. 

December 14, 2018 Deadline for responses to Daubert and dispositive motions. 

January 7, 2019 Deadline for replies in support of Daubert and dispositive 
motions. 

Week of January 14, 2019  Hearing on Daubert and dispositive motions, or as otherwise 
set by the Court, if necessary. 

i. Initial Trial Setting.  The Court’s current intention is to consolidate all 

three Track One Cases for trial, and to try all then-surviving claims against all then-surviving 
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Defendants.  The Court intends to begin the trial at 9:00 a.m. Eastern Time on Monday, 

March 18, 2019, to last for a period of three weeks.  The parties shall meet and confer and 

submit to the Court, no later than Friday, January 25, 2019, joint or competing proposals 

addressing issues relating to the structure of the first trial and deadlines for other pretrial 

submissions and additional activities through trial.  The Court may accept or modify completely 

the parties’ proposals.   

j. Additional Case Tracks.  The parties and the Special Masters shall confer 

by August 17, 2018, to adopt a process and schedule for additional case tracks, which shall involve 

cases from the state and tribal jurisdictions identified in paragraph 2.  These additional cases need 

not necessarily be the cases listed in paragraph 2.  The parties and the Special Masters shall confer 

regularly as the Track One cases progress, to determine whether any modifications to this CMO 

are necessary, including whether any other cases should be set for discovery. 

4. ELECTRONIC FILING PROCEDURES 

 The parties are expected to follow the Northern District of Ohio’s policies and procedures 

on Electronic Case Filing.  All counsel of record are hereby directed to take steps as necessary to 

be registered as electronic filers in the master docket, No. 1:17-MD-2804.  All filings discussed in 

this CMO shall be filed electronically in the master MDL docket.  Any document that pertains to 

one or multiple specific cases shall be electronically filed in each case docket and in the master 

MDL docket.  Electronic case filing of a document, other than an initial pleading, in the master 

docket shall be deemed to constitute proper service on all parties.  Discovery and other documents 

not filed with the Court shall be served by electronic mail on the appropriate Lead and Liaison 

Counsel and other appropriate counsel as set forth below in paragraph 9.c. 
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5. COMMUNICATIONS WITH THE COURT 

 Unless otherwise ordered by the Court, all substantive communications with the Court shall 

be filed.  Excepted from this rule is correspondence with the Special Masters and discovery 

disputes, which are governed by paragraph 9.o below. 

6. PLEADINGS AND MOTIONS 

a. Direct Filing.  In order to eliminate delays associated with transfer to this 

Court of cases filed in or removed to other federal district courts, any Plaintiff whose case would 

be subject to transfer to these MDL proceedings may file its case directly in this District.  Direct 

filing shall not constitute a waiver of any party’s contention that jurisdiction or venue is improper 

or that the action should be dismissed or transferred.  Direct filing shall not impact the choice of 

law to be applied in the case.      

At the conclusion of pretrial proceedings, should the parties agree that a case filed directly 

in the MDL proceedings should be transferred and the district to which it should be transferred, 

the parties will jointly advise the Court of the district to which the case should be transferred at the 

appropriate time.  Should the parties disagree as to the district to which a case should be 

transferred, nothing in this Order precludes any party from filing a motion to transfer pursuant to 

28 U.S.C. §1404(a) or §1406 at the conclusion of pretrial proceedings. 

b. Amendment of Pleadings and Addition of Parties.  In cases other than 

those mentioned in paragraphs 2 and 3, Plaintiffs shall file any amended pleading, including any 

amendment to add a party to a case, no later than Friday, May 25, 2018.  After that date, no 

complaint shall be amended by Plaintiffs to add a party or otherwise, absent leave of Court or 

stipulation of the parties.  The deadline for Defendants to add a party without leave of Court shall 

be 45 days before the close of fact discovery applicable to a particular case.  
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c. Service of Summons and Complaint.  Defendants are encouraged to 

avoid unnecessary expenses associated with serving the summons and, absent good cause, shall 

grant requests to waive service pursuant to Fed. R. Civ. P. 4(d)(1). 

d. Plaintiffs shall not name as a Defendant, nor seek to serve, any entity as to 

which Plaintiffs lack a good faith basis to assert that the entity is subject to personal jurisdiction 

in this Court.  Notwithstanding the foregoing, waiving service of a summons does not waive any 

objection to personal jurisdiction or to venue.  Fed. R. Civ. P. 4(d)(5).  No later than 

Wednesday, April 25, 2018, each Defendant shall file a notice in the master docket that attaches 

a proper form of a waiver request and a designated person to electronically accept the same.  

Such waiver requests shall be timely executed and returned to the requesting party for filing with 

the Court.  The Court previously tolled the deadline to achieve service of the summons and 

complaints through May 18, 2018.  The Court expects the Plaintiffs in all filed cases as of the 

date of this Order to effectuate service by Wednesday, July 18, 2018.  Service on a foreign 

corporation is suspended until further order of the Court. 

e. Voluntary Dismissal.  At this point, with the parties actively engaged in 

working towards global resolution, including through a litigation track, dismissal without 

prejudice of Trial Track cases or cases designated for motion to dismiss briefing has a potentially 

detrimental effect on the Court, the parties, and the MDL process.  Accordingly, because the 

timeframe for responsive pleading has been extended beyond that ordinarily contemplated by Fed. 

R. Civ. P. 41(a)(1)(A)(i), and notwithstanding the fact that Defendants may not yet have answered, 

any voluntary dismissals pending in this MDL as of the date of this Order or filed hereafter that 

would result in the dismissal of any such action against all named Defendants shall require leave 

of Court.  
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f. General Motions and Briefing Requirements.  Except as otherwise 

provided herein, all motions and briefs shall conform to Local Rule 7.1.  All motions on behalf of 

Plaintiffs or PEC or Plaintiffs’ Steering Committee must be signed by Plaintiffs’ Lead Counsel.  

All motions on behalf of all Defendants or a Defendants’ Steering Committee must be signed by 

Lead Counsel for each moving Defendant.  

g. Motions.  No party may file any motion not expressly authorized by this 

Order absent further Order of this Court or express agreement of the parties.   However, nothing 

in this Order limits the right of a State Attorney General to seek remand of any case brought by 

the Attorney General that is removed to the MDL. The Court shall decide any such motion on the 

merits. 

7. COORDINATION WITH STATE COURT PROCEEDINGS 

 The Court acknowledges it has no jurisdiction over related State court proceedings.  To 

achieve the full benefits and efficiencies of the MDL proceedings, however, this Court intends to 

coordinate with State courts presiding over related cases to the greatest extent possible, in order to 

avoid unnecessary duplication and inconsistency.  This includes efforts at coordination of written 

discovery and deposition protocols and cross-noticing of depositions.  The Court appoints Special 

Master Yanni to oversee these efforts. 

8. PRESERVATION   

a. All parties and their counsel are reminded of their duty, consistent with the 

Federal Rules of Civil Procedure, to take reasonable measures to preserve documents, 

electronically stored information (“ESI”), and things that are potentially relevant.   

b. The parties will meet and confer regarding a procedure for directing third-

party records custodians to preserve records.   
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9. PRELIMINARY DISCOVERY PLAN AND PROCEDURES 

a. Discovery Under the Plan.  No party may conduct any discovery of 

another party in this MDL proceeding not expressly authorized by this Order absent further Order 

of this Court or express agreement of the parties.   

b. Waiver of Initial Disclosures.  For all cases in the MDL proceedings, the 

parties are relieved from complying with the requirements of Fed. R. Civ. P. 26(a)(1) unless 

otherwise directed by the Court.   

c. Service of Discovery.  Unless otherwise directed by this Court, the parties 

shall serve all papers that are not to be filed with the Court, including, but not limited to, discovery 

requests or responses, deposition notices, and certificates of service thereof, by electronic mail on 

Plaintiffs’ Liaison Counsel and Defendant’s Liaison Counsel.  Such papers are not to be filed with 

the Clerk, nor are courtesy copies to be delivered to the Court, except when specifically ordered 

by the Court or to the extent needed in connection with a motion, and only in accordance with the 

protective order governing the MDL proceedings.  Where a paper is applicable to all cases or 

substantially all cases, or such categories of cases as may be defined in subsequent Orders, 

Plaintiffs’ Liaison Counsel also shall electronically serve such paper on counsel of record for the 

individual Plaintiff(s) to whom the paper is applicable.  Where a paper to be served by a Defendant 

is applicable to a particular case, Defendants’ Liaison Counsel shall electronically serve such paper 

on the counsel of record for the individual Plaintiff(s) in that case as well as Plaintiffs’ Liaison 

Counsel.      

All discovery directed to Defendants and non-party witnesses on behalf of Plaintiffs 

shall be undertaken by, or under the direction of, the PEC on behalf of all Plaintiffs with cases in 

these MDL proceedings.   
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d. Protective Order.  Disclosure and discovery in this proceeding may 

involve production of confidential, proprietary, and private information for which special 

protection from public disclosure and from any purpose other than prosecuting this litigation would 

be warranted, including insurance information discussed in paragraph 3.d.  The parties will meet 

and confer and submit to the Court, no later than Monday, April 30, 2018, a proposed Protective 

Order, binding on all parties and counsel, to ensure the protection of confidential information, 

including any HIPAA-protected information.     

e. Format of Production.  The parties will meet and confer and submit to the 

Court, no later than Monday, April 30, 2018, a proposed Document Production Protocol 

governing the format of production of documents.  

f. Deposition Protocol.  The parties will meet and confer and submit to the 

Court, no later than Monday, May 21, 2019, a protocol governing depositions, including with 

respect to the scheduling, noticing, taking, and recording of depositions, and procedures to ensure 

that, absent agreement or court order, a witness will not be deposed more than once across any 

state or federal cases. 

g. Assertion of Privilege.  Any party that withholds the production of 

requested documents or materials on the ground of any privilege or application of the work-product 

doctrine must provide a Privilege Log.  Each Privilege Log shall describe each document or thing 

for which a privilege or the work product doctrine is asserted in sufficient detail to reasonably 

permit the party seeking discovery to assess whether to dispute any such assertion.  This will 

include but is not limited to information regarding the document’s subject, date, author, and all 

recipients, the specific privilege asserted, and the factual basis for the privilege.  Each party 

withholding materials shall provide opposing counsel a copy of the Privilege Log within 45 days 
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after the production, absent agreement of the parties.  If a partial production is made, the party 

shall produce a privilege log relating to such partial production.  The parties will raise privilege 

issues with Magistrate Judge Ruiz, in accord with the procedures set out in paragraph 9.0, as soon 

as reasonably possible. 

h. Ex Parte Communications with Treating or Prescribing Healthcare 

Providers.  Absent further order of the Court, contact with a non-party treating or prescribing 

healthcare provider for any patient whose medical care or treatment is the basis of any Plaintiff’s 

claims shall be governed by the relevant procedural rules in the jurisdiction in which the healthcare 

provider resides.  The parties reserve the right to seek a further order governing ex parte 

communications with such non-party healthcare providers.  

i. Fact Sheets.  The parties shall meet and confer and submit to the Court, no 

later than Monday, April 30, 2018, a proposed Order regarding Plaintiff Fact Sheets and 

Defendant Fact Sheets.  The fact sheets shall apply to each case within MDL 2804, and in all other 

cases that become part of this MDL by virtue of being filed in, removed to, or transferred to this 

Court.  The parties may agree to an exception regarding whether they will produce Fact Sheets, or 

their content, with regard to Track One Cases. 

j. Joint Records Collection.  The parties are directed to confer and reach an 

agreement regarding the selection of one or more Joint Custodian(s) to collect and retain certain 

medical or other records from any third-party designated as a record custodian by either Plaintiffs 

or Defendants and present to the Court a protocol and Stipulated Joint Records Collection Order 

no later than Monday, April 30, 2018. 
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k. Prior Document Disclosures.   

i. Upon entry of this Order, all documents, including ESI, that were 

previously produced by any Defendant in City of Chicago v. Purdue Pharma L.P., Case No. 14-

CV-04361 (N.D. Ill.), shall be deemed produced to all Plaintiffs in MDL 2804 and shall be 

made immediately available to the PEC by any parties or counsel in possession of same, at no 

cost to the party or counsel in possession.  

ii. No later than Monday, June 11, 2018, all Defendants shall 

review documents previously produced pursuant to any civil investigation, litigation, and/or 

administrative action by federal (including Congressional), state, or local government entities 

involving the marketing or distribution of opioids and shall produce to the PEC non-privileged 

documents relevant to the claims in this MDL proceeding.  Defendants shall engage in rolling 

production of previously-produced documents during this 61-day period, and shall engage in 

rolling production of privilege logs and lodging of objections. 

iii. After Defendants complete the foregoing document productions, 

to the extent the PEC believes there are other documents that were produced by a Defendant in 

another proceeding that are discoverable in this proceeding, the PEC shall notify the Defendant 

and identify the specific document(s) and basis for requesting production, and the parties shall 

meet and confer to attempt to resolve the issue.  To the extent the parties are unable to resolve 

the issue, the PEC shall bear the burden to demonstrate to the Court that the document(s) should 

be produced in this proceeding. 

iv. Unless and until other arrangements are made by this Court 

regarding these specific materials, and in the interests of expediting discovery, Plaintiffs in 

MDL 2804 will be subject to any pre-existing Protective Orders or confidentiality agreements 
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governing this material.  As such, at this time, review by Plaintiffs and their experts of 

discovery that has been produced in other cases and which is deemed produced in this MDL is 

subject to any Protective Orders or confidentiality agreements entered in those cases.  The entry 

of a Protective Order in this MDL proceeding, however, will supersede any pre-existing 

Protective Order. 

l. Written Discovery.  

i. Any written discovery served on a Defendant pursuant to 

paragraph 3 above shall be coordinated and served by the PEC.  Absent leave of Court, the PEC 

may serve up to 35 Requests for Production and up to 35 Interrogatories on each Defendant 

Family in cases in Track One and subsequent Case Tracks identified pursuant to paragraph 

3.  For purposes of this requirement, a “Defendant Family” shall consist of all corporate 

affiliates that are named as a Defendant in any action that is part of this MDL.  For illustration 

purposes only, Purdue Pharma L.P., Purdue Pharma Inc., and The Purdue Frederick Company 

Inc. shall be treated as a single Defendant Family.    

ii. Each group of Defendants named in a case (e.g., the Manufacturer 

Defendants, the Distributor Defendants, and the Retail Pharmacy Defendants) may serve up to 

35 Requests for Production and up to 35 Interrogatories on each Plaintiff in cases in Track One 

and subsequent Case Tracks identified pursuant to paragraph 3.  

iii. No later than, Monday, July 16, 2018, each Plaintiff in cases in 

Track One that alleges money damages based upon unnecessary prescriptions shall identify: (a) 

the prescriptions that each Plaintiff asserts were medically unnecessary or medically 

inappropriate, to whom they were written, and whether Plaintiff reimbursed for them; (b) the 

physicians or healthcare providers who wrote the prescriptions; and (c) Plaintiff’s basis for 

Case: 1:17-md-02804-DAP  Doc #: 232  Filed:  04/11/18  16 of 20.  PageID #: 1099

Pltf.App.065

      Case: 19-3827     Document: 25     Filed: 10/02/2019     Page: 115



 17 
 

identifying the prescriptions that it asserts are medically unnecessary or medically 

inappropriate.  

m. Third-Party Discovery.  The parties may conduct appropriate third-party 

discovery in Track One cases, including discovery to identify the information discussed in 

paragraph l.iii.  Any party intending to serve third-party discovery shall comply with Fed. R. Civ. 

P. 45(a)(4). 

n. Extension of Discovery Deadlines.  Nothing in this Order shall be 

interpreted to restrict the ability of the parties to move, separately or (preferably) jointly, for an 

extension of discovery deadlines as permitted by the Rules.  Please note that the granting of an 

extension of any discovery deadline shall not change the trial date, and the Court does not intend 

to move the trial date of the Track One case(s).  Should any of the deadlines set forth above become 

infeasible as a result of an unexpected technical or similar matter, the responding party shall 

provide advance notice and an estimated date for the response.  If, after meeting and conferring in 

good faith, the receiving party objects to any modified date, it may seek a conference with the 

Court. 

o. Discovery Dispute Resolution.  Counsel shall comply with Local Rule 

37.1.  Specifically, the parties shall resolve discovery disputes by following these steps: (1) good 

faith resolution efforts by counsel; (2) telephone conference-call to Judge Polster’s chambers, at 

which time the Court will direct the parties how and when they will present their issues to either 

Judge Polster or Magistrate Judge Ruiz; (3) if requested by the Court, position letters (normally 

not to exceed 3 pages); and (4) if required, discovery motion pursuant to Fed. R. Civ. P. 37. 

p. Filing of Discovery Materials.  No discovery materials shall be filed 

without leave of Court, except as necessary to support dispositive motions.  If a party intends to 
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rely on deposition testimony in support of a motion, the Court prefers the filing of the entire 

deposition in condensed form rather than excerpts, unless the party truly believes that excerpts are 

sufficient.  If any other party believes the excerpts offered are not sufficient, that party is free to 

file the entire deposition in condensed form.  In any event, discovery material submitted in support 

of a party’s position shall be filed at the same time as that party’s memorandum setting forth its 

position. 

10. EXPERT REPORTS AND EXPERT MATERIALS  

a. The designation of experts whose opinions may be submitted at trial must 

be accompanied by a report that complies with Fed. R. Civ. P. 26(a)(2)(B).  The report must be 

provided contemporaneously with the expert designation.  All parties’ experts whose opinions may 

be submitted at trial shall be subject to deposition as directed in Fed. R. Civ. P. 26(b)(4)(A) prior 

to the close of expert discovery.   

b. Unless otherwise stipulated or ordered by the Court, each disclosed expert 

will produce his or her final report pursuant to and consistent with Fed. R. Civ. P. 26(a)(2)(B), 

together with identification of all documents that the expert has considered in preparing and/or 

rendering the expert’s opinion.  No other documents relating to expert reports will be produced, 

provided, however, that nothing in this order is intended to bar discovery of documents that are 

otherwise discoverable from a party or third party outside of the context of expert discovery.  

Consistent with Fed. R. Civ. P. 26(b)(4), no party will seek discovery of any experts’ notes, drafts 

of expert reports, or communications with counsel, provided, however, that counsel may serve 

discovery or inquire at a deposition about any facts, data, or assumptions provided to the expert by 

counsel and upon which such expert is relying in expressing the expert’s opinions.  Each party also 

agrees to bear its own expert costs. 
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11. SUBSEQUENT TRIAL SETTINGS 

The parties shall meet and confer to discuss pretrial and trial schedules for subsequent trial 

settings, including as to cases that may be remanded to transferor courts for trial.  The  parties shall 

inform the Court if a proposed trial schedule would result in overlapping trial settings. 

12. MOTIONS FOR REMAND 

 In accord with paragraph 6.f, the Court will adopt a procedure, based on input from the 

parties, to efficiently address the filing and briefing of motions for remand at an appropriate time 

in the MDL proceedings.  

13. REGULAR TELEPHONIC STATUS CONFERENCES 

The Court will hold regularly-scheduled telephonic status conferences, on roughly a 

biweekly basis.  Lead and Liaison Counsel for Plaintiffs and Defendants shall confer before each 

status conference and submit a joint status report three (3) business days before the conference.  

This joint report should include:  (a) a list of expected participants, (b) a summary of resolution 

discussions or efforts conducted since the last status conference; (c) a summary of discovery 

conducted since the last status conference; (d) a summary of any pending motions; (e) updates 

about related state cases; (f) any scheduling issues or other issues that the parties wish to raise with 

the Court; and (g) if the parties have differing views on issues raised with the Court, a brief 

statement of their respective positions on these issues.  The first such status conference shall be on 

Wednesday, April 18, 2018 at noon Eastern Time, and the second shall be on Wednesday, May 

2, 2018 at noon Eastern Time.  A call-in number will be provided. 

14. CONDUCT 

Pursuant to the Statement on Professionalism issued by the Supreme Court of Ohio on 

February 3, 1997, counsel are directed to be courteous and civil in all oral and written 
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communications with each other and the Court.  Submissions that do not conform to this 

standard will be rejected.  Nothing in this Order precludes the Court from entering sanctions 

against a party or counsel if warranted. 

IT IS SO ORDERED. 

  
  

/s/ Dan Aaron Polster   
 DAN AARON POLSTER 

UNITED STATES DISTRICT JUDGE 
 

 
 
Dated:  April 11, 2018 
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1 

INTRODUCTION AND SUMMARY OF ISSUES AND ARGUMENT1 

Through this lawsuit, Summit County, Ohio and 23 political subdivisions within the 

County (together, “Plaintiffs”) seek to hold the Manufacturer Defendants2 liable for the entire 

spectrum of public costs arising from widespread misuse and abuse of opioids in Ohio, including 

the trafficking and use of illegal drugs such as heroin and illicit fentanyl. According to Plaintiffs, 

the Manufacturer Defendants are responsible for these costs because they marketed prescription 

opioid medications for the treatment of chronic pain—a treatment the Food and Drug 

Administration (“FDA”) has expressly approved for extended-release/long-acting opioid 

(“ER/LA”) medications. Absent that marketing, Plaintiffs claim, this public health crisis would 

never have happened. Plaintiffs assert that the Manufacturer Defendants should be liable despite 

                                                 
1 Per Special Master Cohen’s instruction, this motion is against Plaintiffs’ Second Amended 
Complaint (“2AC”), dated May 18, 2018. See In re Nat’l Prescription Opiate Litig., Dkt. No. 
477. 
2 “Manufacturer Defendants” refers to Purdue Pharma LP, Purdue Pharma Inc., and The Purdue 
Frederick Company Inc. (“Purdue”); Allergan Finance, LLC f/k/a Actavis, Inc. f/k/a Watson 
Pharmaceuticals, Inc. (“Allergan/Actavis”); Watson Laboratories, Inc., Actavis Pharma, Inc.; 
Actavis LLC; Teva Pharmaceuticals, USA, Inc.; and Cephalon, Inc. (“Teva”); Johnson & 
Johnson (“J&J”) and Janssen Pharmaceuticals, Inc., Ortho-McNeil-Janssen Pharmaceuticals, 
Inc., and Janssen Pharmaceutica, Inc. (“Janssen”); Endo Health Solutions Inc. and Endo 
Pharmaceuticals Inc. (“Endo”); Insys Therapeutics, Inc. (“Insys”); and Mallinckrodt LLC 
(“Mallinckrodt”). Defendant Noramco, Inc., a company referenced in the 2AC as a former 
affiliate of Janssen (see 2AC ¶ 80), joins in this Motion to the extent applicable. Noramco does 
not (and did not at all material times relevant hereto) manufacture, package, brand, market, 
distribute, or sell the finished drug products at issue in this litigation, and it reserves all rights 
and defenses specific to it. Although the arguments raised herein apply equally to Teva 
Pharmaceutical Industries Ltd., Allergan plc, and Mallinckrodt plc, these Manufacturer 
Defendants do not join this motion because they are an Israeli corporation, Irish holding 
company, and Irish company, respectively, that have not been served and over which no personal 
jurisdiction exists. Further, the 2AC added Defendant SpecGX LLC, an affiliate of Mallinckrodt, 
as a party on May 18, 2018. See 2AC at 2 n.2. SpecGX LLC has not been served, but nonetheless 
adopts in full the arguments made in this Motion. Two new Defendants, Par Pharmaceutical, 
Inc., and Par Pharmaceutical Companies, Inc. (which is actually now known as Endo Generics 
Holding), defined collectively by Plaintiffs in the 2AC as “Endo,” were only recently named in 
an amendment to the complaint and have not yet been served. Id. The 2AC should, however, be 
dismissed as to them for the reasons raised in this brief. Unless otherwise noted, this 
Memorandum adds all emphasis in quotations and omits citations and internal quotation marks. 
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2 

the myriad social and economic reasons for prescription and illicit opioid abuse and the many 

intervening links separating each company’s marketing from Plaintiffs’ expenditures on public 

services, including: 

• Extensive FDA and Drug Enforcement Administration (“DEA”) regulations and actions; 
 

• Individual doctor prescribing decisions; 
 

• Misuse and abuse of opioid medications by people who were never prescribed them by 
their doctors; and 
 

• Criminal conduct, including drug trafficking and diversion. 

Properly prescribed, opioid pain medications serve a critical public health objective by 

helping to provide relief to patients suffering from pain. FDA has recognized that “[c]hronic pain 

is a serious and growing health problem: it affects millions of Americans; contributes greatly to 

national rates of morbidity, mortality, and disability; and is rising in prevalence.”3 Ex. A, Letter 

from FDA to PROP (Sept. 10, 2013) (“FDA Response”) at 3 & nn. 4-6. As FDA has found, 

“[w]hen prescribed and used properly, opioids can effectively manage pain and alleviate 

suffering—clearly a public health priority.” Id. at 3. It has also long been known that opioids 

have “grave risks,” including “addiction, overdose, even death.” Id.; 2AC ¶ 131. Accordingly, 

the FDA-approved “labeling for these products contains prominent warnings about these risks. 

Moreover, the boxed warning states that all patients should be routinely monitor[ed] . . . for signs 

of misuse, abuse, and addiction.” FDA Response at 3.  

 Despite FDA’s longstanding approval of opioid therapy for treatment of chronic pain, 

and the well-known risks of opioid therapy, Plaintiffs accuse the Manufacturer Defendants of 

engaging in a fraudulent marketing scheme to promote their opioid medications for their FDA-

approved uses and to conceal their risks. Plaintiffs also seek to hold the Manufacturer 

                                                 
3 All exhibits cited herein are attached to the Declaration of Charles C. Lifland. 

Case: 1:17-md-02804-DAP  Doc #: 499-1  Filed:  05/25/18  19 of 80.  PageID #: 7657

Pltf.App.088

      Case: 19-3827     Document: 25     Filed: 10/02/2019     Page: 138



 

3 

Defendants responsible for the criminal acts of third parties who diverted these medications on 

the theory that the Manufacturer Defendants violated their purported duties to monitor, report, 

and stop shipments of “suspicious” prescription opioid orders. Based on these theories of 

liability, and despite the many intervening acts, events, and decisions by multiple independent 

actors (including doctors, pharmacists, distributors, patients, and payors), the 2AC brings 

sweeping federal RICO and state law claims against the Manufacturer Defendants. 

Each of these claims is fundamentally flawed and should be dismissed as a matter of law 

for multiple reasons. The Sixth Circuit, Ohio courts, and other courts across the country have 

repeatedly dismissed similar efforts to assert RICO, nuisance, fraud, and other state law claims 

against manufacturers of lawful products that are based upon multi-factorial public health and 

economic crises. Here too, the claims fail to satisfy threshold requirements, including:  

• No standing. Plaintiffs are political subdivisions in Ohio, including a county, 
various cities, townships, and villages, and a fire district, that seek to regulate 
a public health crisis of statewide concern. But only the State of Ohio has the 
authority to bring claims to do so. And the State of Ohio, through the Attorney 
General, has already exercised that authority here.4 

• No but-for causation. Plaintiffs allege that the Manufacturer Defendants 
deceived prescribers, but the 2AC fails to identify any prescriber who was 
even exposed to—let alone relied on—a supposed misrepresentation before 
writing a prescription for any opioid medication. Nor does the 2AC plausibly 
allege that, but for the Manufacturer Defendants’ purported failure to report 
suspicious orders of opioid medications, Plaintiffs would have averted the 
costs of the opioid crisis that they seek to recover.5 

• No proximate causation. Plaintiffs’ claims against the Manufacturer 
Defendants ignore the many independent actions, including criminal conduct, 
that break any alleged causal connection between the Manufacturer 
Defendants’ marketing and the societal harms for which Plaintiffs seek to 

                                                 
4 See, e.g., O.R.C. § 109.02; Reading v. Pub. Util. Comm’n, 846 N.E.2d 840, 846 (Ohio 2006); 
Am. Fin. Servs. Ass’n v. Cleveland, 858 N.E.2d 776, 781 (Ohio 2006). 
5 See, e.g., City of Chi. v. Purdue Pharma, L.P., 2015 WL 2208423, at *14 (N.D. Ill. May 8, 
2015); In re Bextra & Celebrex Mktg. Sales Practices & Prod. Liab. Litig., 2012 WL 3154957, 
at *6-8 (N.D. Cal. Aug. 2, 2012). 
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recover. Plaintiffs do not and cannot meet the requirement that they plead 
“some direct relation between the injury asserted and the injurious conduct 
alleged.” Bank of Am. Corp. v. City of Miami, 137 S. Ct. 1296, 1306 (2017). 
Instead, Plaintiffs allege only an “attenuated theor[y] of damage.” City of 
Cincinnati v. Deutsche Bank Nat’l Tr. Co., 863 F.3d 474, 480 (6th Cir. 2017). 
Courts have repeatedly dismissed such claims as too remote as a matter of 
law.6 

• No cognizable injury. The 2AC does not state a cognizable injury under 
RICO and for common law public nuisance. The alleged injuries—increased 
public expenditures and reduced tax revenue—are wholly derivative of 
alleged personal injuries among Ohioans who have misused, abused, or 
become addicted to prescription opioids or illegal drugs. They do not meet the 
“direct-injury” or “business or property” requirements for RICO standing.7 
Nor do they affect a “public right,” as required for a public nuisance claim.8 

• No actionable fraudulent marketing. Federal preemption principles foreclose 
Plaintiffs’ attack on promotion for FDA-approved indications and for alleged 
off-label promotion. In addition, the 2AC establishes that the Manufacturer 
Defendants extensively disclosed the risks of prescription opioids that 
Plaintiffs claim were “concealed,” and it fails to plead any fraud with 
particularity or any basis to hold the Manufacturer Defendants liable for 
statements made by third parties.9 

• No actionable “diversion” conduct. Pharmaceutical manufacturers’ duty to 
monitor and report “suspicious” orders is owed to DEA, not Plaintiffs, and the 
right to enforce any such obligation lies exclusively with the federal 
government. Plaintiffs cannot circumvent the absence of any private cause of 
action in the Controlled Substances Act (“CSA”) or its implementing 

                                                 
6 See, e.g., City of Cleveland v. Ameriquest Mortg. Sec., Inc., 615 F.3d 496, 502 (6th Cir. 2010); 
In re Yasmin & Yaz Marketing, Sales Practices & Prods. Liab. Litig., 2010 WL 3119499, at *7-9 
(S.D. Ill. Aug. 5, 2010); Ironworkers Local Union No. 68 v. AstraZeneca Pharm. LP, 585 F. 
Supp. 2d 1339, 1344-46 (M.D. Fla. 2008). 
7 See, e.g., Jackson v. Sedgwick Claims Mgmt. Servs., Inc., 731 F.3d 556, 566 (6th Cir. 2013); 
Canyon Cty. v. Syngenta Seeds, Inc., 519 F.3d 969, 976 (9th Cir. 2008); Cty. of Oakland v. City 
of Detroit, 866 F.2d 839, 847 (6th Cir. 1989). 
8 See, e.g., Brown v. Scioto Cty. Bd. of Comm’rs, 622 N.E.2d 1153, 1159 (Ohio Ct. App. 1993); 
Chi. v. Beretta U.S.A. Corp., 821 N.E. 2d 1099, 1116 (Ill. 2004). 
9 See, e.g., United Food & Commercial Workers Cent. Pa. & Reg. Health & Welfare Fund v. 
Amgen, Inc., 400 F. App’x 255, 257 (9th Cir. 2010); Travelers Indem. Co. v. Cephalon, Inc., 32 
F. Supp. 3d 538, 553 (E.D. Pa. 2014), aff’d, 620 F. App’x 82 (3rd Cir. 2015); Ind./Ky./Ohio 
Reg’l Council of Carpenters Welfare Fund v. Cephalon, Inc., 2014 WL 2115498, at *6 (E.D. Pa. 
May 21, 2014). 
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regulations.10 In addition, manufacturers have no legal duty to monitor, report, 
or prevent downstream diversion of prescription opioids or to stop selling 
their FDA-approved products based on Plaintiffs’ concerns about diversion. 
Any such “stop-shipment” requirement under state law would be preempted 
because it would conflict with FDA’s exclusive authority to determine which 
drugs should (and should not) be on the market.11 

 There is no question that the opioid crisis involves issues that merit immediate attention 

and creative problem solving. Plaintiffs do not and cannot, however, allege a viable legal theory 

to recover their alleged governmental costs, lost tax revenue, or any other alleged damages from 

the Manufacturer Defendants. The 2AC should be dismissed in its entirety.12 

LEGAL STANDARD 

All of Plaintiffs’ claims are based on their contention that the Manufacturer Defendants 

fraudulently marketed prescription opioids and “engaged in a scheme of deception” by 

“refusing to identify suspicious orders of prescription opioids that they knew were highly 

addictive, subject to abuse, and were actually being diverted.” 2AC ¶ 932; id. ¶¶ 155, 174, 349, 

440, 446, 1094. Therefore, to survive a motion to dismiss, each claim must meet both the 

Iqbal/Twombly plausibility standards, Ashcroft v. Iqbal, 556 U.S. 662, 677-79 (2009); Bell 

Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and the particularity standard of Rule 9(b), see 

Frank v. Dana, 547 F.3d 564, 570 (6th Cir. 2008). In assessing whether Plaintiffs have met these 

standards, “legal conclusions” and “conclusory statements” must be disregarded. Iqbal, 556 U.S. 

at 678. In addition, the 2AC must detail the “who, what, when, where, and how” of the alleged 

                                                 
10 See, e.g., Astra USA, Inc. v. Santa Clara Cty., 563 U.S. 110, 118 (2011); Durr v. Strickland, 
602 F.3d 788, 789 (6th Cir. 2010); Safe Sts. Alliance v. Alternative Holistic Healing, LLC, 2016 
WL 223815, at *3 (D. Colo. Jan. 19, 2016), aff’d, 859 F.3d 865 (10th Cir. 2017). 
11 See, e.g., Zogenix, Inc. v. Patrick, 2014 WL 1454696, at *1-2 (D. Mass. Apr. 15, 2014); Gross 
v. Pfizer, Inc., 825 F. Supp. 2d 654, 659 (D. Md. 2011), aff’d sub nom. Drager v. PLIVA USA, 
Inc., 741 F.3d 470 (4th Cir. 2014). 
12 Pursuant to § 2.g. of CMO One, the Manufacturer Defendants raise only certain key “issues 
common to all manufacturers” that warrant dismissal of the 2AC. The Manufacturer Defendants 
expressly reserve the right to raise additional grounds for dismissal at the appropriate time. 

Case: 1:17-md-02804-DAP  Doc #: 499-1  Filed:  05/25/18  22 of 80.  PageID #: 7660

Pltf.App.091

      Case: 19-3827     Document: 25     Filed: 10/02/2019     Page: 141



 

6 

fraud. Republic Bank & Tr. Co. v. Bear Stearns & Co., 683 F.3d 239, 256 (6th Cir. 2012). This 

includes “the time, place, and content of the alleged misrepresentations,” the “fraudulent 

scheme,” “fraudulent intent” and “injury resulting from the fraud.” Sanderson v. HCA-The 

Healthcare Co., 447 F.3d 873, 877 (6th Cir. 2006). 

ARGUMENT 

I. PLAINTIFFS LACK STANDING TO BRING CLAIMS THAT INVADE THE 
STATE’S EXCLUSIVE POWER TO ADDRESS MATTERS OF STATEWIDE 
CONCERN 

 All of Plaintiffs’ claims in this lawsuit should be dismissed for lack of standing because 

only the Ohio Attorney General has the power to bring them. Plaintiffs—composed only of 

political subdivisions in Ohio, 2AC ¶¶ 28-52—have no such power for two reasons: (1) political 

subdivisions may not infringe on the State’s exclusive power to address matters of “statewide 

concern”; and (2) Ohio law designates the Attorney General as the “chief legal officer” to pursue 

the types of claims at issue here, and the State has exercised its controlling authority to do so in 

an earlier-filed lawsuit pending in Ohio state court. 

A. Plaintiffs Lack Standing Under the “Statewide Concern” Doctrine 

It is a “fundamental principle” of Ohio law that, under the “statewide concern” doctrine, a 

“municipality may not, in the regulation of local matters, infringe on matters of general and 

state-wide concern.” Reading v. Pub. Util. Comm’n, 846 N.E.2d 840, 846 (Ohio 2006). 

“[W]here matters of statewide concern are at issue, the state retains the power . . . to address 

those matters.” Am. Fin. Servs. Ass’n v. Cleveland, 858 N.E.2d 776, 781 (Ohio 2006). Thus, any 

power granted to local governments, “even in the regulation of . . . local matters[,] . . . may not 

infringe on matters of general and statewide concern.” Cleveland Elec. Illuminating Co. v. City 

of Painesville, 239 N.E.2d 75, 78 (Ohio 1968). Examples of such matters include railroad safety, 

predatory lending, and, most relevant here, public health. See State v. Underwood, 27 N.E.2d 
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773, 775 (Ohio 1940); id. at 776 (“[T]he state did not surrender its sovereign power to protect the 

public health.”).13 

The statewide concern doctrine precludes local ordinances that improperly seek to 

regulate matters of statewide concern, and its underlying principles apply equally to litigation 

brought by political subdivisions. Plaintiffs acknowledge that the opioid crisis is a matter of 

general concern with effects extending well beyond Summit County. 2AC ¶¶ 16-18. The 

Attorney General cited the reach of the crisis in bringing his own lawsuit. See Ex. B (“Ohio AG 

Compl.”). Through that suit, the Attorney General seeks to vindicate the interests of Ohio and its 

citizens. Id. ¶ 20. Ohio’s lawsuit makes clear that addressing any alleged “fraudulent marketing” 

scheme, including remedying the alleged effects of this supposed scheme in Ohio, is a matter of 

statewide—not local—concern. Id. ¶ 9. So just as Plaintiffs would be prohibited from passing an 

ordinance regulating pharmaceutical opioid marketing generally, they cannot bring a lawsuit that 

seeks to accomplish the same end through injunctive and monetary relief.      

Plaintiffs cite no constitutional provision granting them authority to bring a lawsuit 

vindicating statewide interests. And the two statutory provisions Plaintiffs cite for authority to 

bring claims “on behalf of the State”—O.R.C. §§ 3767.03 and 4729.35—show exactly why they 

lack standing. On their face, these statutes are limited to nuisance claims, not the other claims 

that Plaintiffs assert. Had the General Assembly intended to permit the filing of other claims by 

political subdivisions, it would have expressly authorized such claims. It did not.  

Further, these statutes nowhere permit duplicative nuisance actions based upon the same 

conduct—which would result in impermissible claim splitting and risk inconsistent rulings and 

duplicative recoveries for the same alleged harms, among other problems. Because the Attorney 

                                                 
13 See also Reading, 846 N.E.2d at 846 (2006) (railroad safety); Am. Fin., 858 N.E.2d at 781 
(predatory lending). 

Case: 1:17-md-02804-DAP  Doc #: 499-1  Filed:  05/25/18  24 of 80.  PageID #: 7662

Pltf.App.093

      Case: 19-3827     Document: 25     Filed: 10/02/2019     Page: 143



 

8 

General has already brought a nuisance action against prescription opioid manufacturers based 

upon the same conduct alleged here, Plaintiffs’ action should be dismissed. 

B. Plaintiffs Lack Standing Given Ohio Law’s Mandate That the Ohio Attorney 
General Is the State’s Chief Legal Officer 

 The Attorney General is a constitutional officer, Ohio Const. Article III, Section 1, who 

serves as “the chief law officer for the state and all its departments,” O.R.C. § 109.02, and 

retains its common law powers to control all litigation that implicates matters of statewide 

concern, see State v. Plumb, 156 N.E. 457, 458 (Ohio 1927); State v. Crabbe, 143 N.E. 189, 190 

(Ohio 1924). 

 By contrast, under Ohio’s constitutional division of powers, local governments are 

subservient to the State. Although they have the capacity to sue, counties “are created only for 

the purpose of aiding the state in its general plan and policy of government . . . [and] [t]hey have 

always been counted as subordinate to the state in the exercise of governmental power.” State v. 

Price, 128 N.E. 173, 175 (Ohio 1920). Likewise, municipal corporations “function as agents or 

instrumentalities of the state government and therefore constitute political subdivisions.” Wolf v. 

City of Columbus, 129 N.E.2d 309, 311 (Ohio Ct. App. 1954). 

 In exercising its discretion to determine the best interests of Ohio, its citizens, and all 

political subdivisions, the Attorney General has already brought an enforcement action against 

the same core group of Manufacturer Defendants, based upon the same conduct alleged here—

that is, the alleged improper marketing and sale of opioids. Ohio AG Compl. ¶¶ 1-159. In that 

action, the Attorney General has affirmatively asserted that there is “no other Plaintiff . . . better 

situated to seek a remedy for the economic harms” purportedly caused by the Manufacturer 

Defendants. Id. ¶ 247. Further, the Attorney General seeks to “recover all measures of damages 

allowable under” statute and the common law, id. at 100—a request that encompasses the relief 
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sought here. As municipalities with limited powers, Plaintiffs lack standing to usurp the authority 

of the Attorney General, who has chosen to exercise that authority as the chief law officer of the 

State by bringing a lawsuit against opioid manufacturers. 

II. PLAINTIFFS’ RICO MARKETING ENTERPRISE CLAIM FAILS (COUNT 1) 

To state a claim under the federal Racketeering Influenced and Corrupt Organizations 

Act (“RICO”), 18 U.S.C. § 1961 et seq., Plaintiffs must plead facts sufficient to show that they 

suffered a cognizable and direct injury, and therefore have standing to bring their claims. 

Trollinger v. Tyson Foods, Inc., 370 F.3d 602, 614 (6th Cir. 2004). Plaintiffs must also allege 

facts showing that their alleged injuries were actually and proximately caused by “(1) conduct 

(2) of an enterprise (3) through a pattern (4) of racketeering activity.” Heinrich v. Waiting Angels 

Adoption Servs., Inc., 668 F.3d 393, 404-05 (6th Cir. 2012). Plaintiffs do not adequately plead 

any of these requirements. 

A. Plaintiffs Lack RICO Standing Because They Do Not Allege a Cognizable 
Injury 

RICO imposes two standing limitations, neither of which Plaintiffs meet: first, the 

plaintiff must suffer an injury to “his business or property”; second, the injury must be 

“direct”—injuries “derivative [of] or passed-on [from]” third parties are insufficient. Trollinger, 

370 F.3d at 612, 614. Plaintiffs allege two categories of injuries resulting from the Manufacturer 

Defendants’ marketing: (1) public expenditures made in response to opioid abuse, misuse, and 

addiction; and (2) lost tax revenue resulting from that abuse, misuse, and addiction. 2AC ¶¶ 

902(a)-(k), 934(a)-(k).14 Such derivative injuries do not satisfy either RICO standing 

requirement. 
                                                 
14 Although the 2AC vaguely alleges a third category of injuries related to “[l]osses caused by 
diminished property values,” 2AC ¶¶ 902(m)-(n), 934(l)-(m), it nowhere alleges loss to 
properties that Plaintiffs own. Plaintiffs’ failure to establish any interest in these properties 
defeats RICO standing as to these alleged injuries. See Trollinger, 370 F.3d at 614. 
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1. Derivative Injuries Do Not Meet RICO’s Direct-Injury Requirement 

It is well-settled that Plaintiffs lack standing to use RICO to recover for derivative 

injuries sustained by third parties; instead, the “immediate victims” of an alleged RICO violation 

are the ones that have standing to “vindicate the laws by pursuing their own claims.” Anza v. 

Ideal Steel Supply Corp., 547 U.S. 451, 460 (2006). In Anza, for example, the Supreme Court 

held that a business lacked standing under RICO to sue its competitor for tax fraud (which 

allowed the competitor to offer lower prices), as “[t]he direct victim of this conduct was the State 

of New York, not” the plaintiff. Id. at 458. Here, too: because each of Plaintiffs’ alleged injuries 

is derivative of personal injuries allegedly suffered by third-party opioid users, Plaintiffs lack 

RICO standing. 

For example, Plaintiffs seek to recover their public expenditures for “providing 

healthcare and medical care” for opioid addiction. 2AC ¶ 902(b). These alleged injuries are 

derivative of harms to individual opioid users who received such care. See Jackson v. Sedgwick 

Claims Mgmt. Servs., Inc., 731 F.3d 556, 565 (6th Cir. 2013). Similarly, Plaintiffs’ request for 

lost tax revenue due to “decreased efficiency and size of the working population” in their 

communities, 2AC ¶ 902(k), is derivative of the “pecuniary losses flowing from [] personal 

injuries” to third-party opioid users, such as lost wages. Jackson, 731 F.3d at 565. When the 

conclusory allegations are stripped away, e.g., 2AC ¶ 904, Plaintiffs’ failure to allege direct, 

pecuniary injury to their business or property defeats the RICO Marketing Enterprise claim. 

Jackson, 731 F.3d at 565 (“[B]oth personal injuries and pecuniary losses flowing from those 

personal injuries fail to confer relief under § 1964(c).”). 

2. Public Expenditures Are Not an Injury to “Business or Property”  

Plaintiffs’ public expenditures do not qualify as an injury to “business or property” under 

§ 1964(c). Although a government entity may recover costs incurred when acting in its capacity 
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as a commercial actor in the market place, see Cty. of Oakland v. City of Detroit, 866 F.2d 839, 

847 (6th Cir. 1989), it “cannot rely on [public] expenditures” made in its “sovereign and/or 

quasi-sovereign capacities” to establish RICO standing, Canyon Cty. v. Syngenta Seeds, Inc., 519 

F.3d 969, 976, 979 (9th Cir. 2008). Thus, government costs for “health care services,” “criminal 

justice services,” and other public services do not constitute “damages to . . . property for 

purposes of civil RICO standing.” Id. at 979. 

Here, all of Plaintiffs’ alleged expenditures were made in Plaintiffs’ sovereign capacities. 

See 2AC ¶ 902(a) (alleging a “decrease in funding available for Plaintiffs’ public services” 

because “[funding] was diverted to other public services designed to address the opioid 

epidemic”). Because RICO provides no basis to recover such costs, Plaintiffs’ RICO Marketing 

Enterprise claim should be dismissed. 

B. Plaintiffs Fail to Plead Causation and Other Elements Under RICO 

1. Plaintiffs Do Not Allege That Any Purported Misrepresentation 
Actually Caused a Harmful Prescription to be Written 

 Plaintiffs must show that the Manufacturer Defendants’ conduct was a “but for cause of 

[their] injury.” Holmes, 503 U.S. at 268. Plaintiffs seek to hold the Manufacturer Defendants 

liable for a litany of social problems associated with Ohio’s opioid crisis, including “increased 

addiction and abuse, an elevated level of crime, death and injuries to the residents of Plaintiff’s 

Community, a higher level of fear, discomfort and inconvenience to the residents of Plaintiff’s 

Community, and direct costs to Plaintiff and Plaintiff’s Community.” 2AC ¶ 1007. Despite the 

breadth of this theory, however, Plaintiffs rely upon nothing but conclusory statements and plead 

virtually no facts to establish the requisite causal link to support it. See Twombly, 550 U.S. at 

555-56. 

 Indeed, Plaintiffs do not allege a single fact to establish even the first step in the causal 
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chain—namely, that specific Ohio prescribers were exposed to the Manufacturer Defendants’ 

alleged deceptive marketing. The 2AC fails to identify even one such prescriber, let alone one 

who then wrote an allegedly harmful, ineffective, or medically unnecessary opioid prescription 

as a result of the alleged deceptive marketing. As numerous courts across the country have 

recognized in dismissing similar complaints against pharmaceutical manufacturers, these basic 

pleading deficiencies are fatal to Plaintiffs’ unlawful marketing claims under RICO and other 

laws. See City of Chi. v. Purdue Pharma, L.P., 2015 WL 2208423, at *14 (N.D. Ill. May 8, 2015) 

(dismissing fraud-based claims because “the City d[id] not allege . . . the identities of doctors 

who, as a result of [the] alleged misrepresentations, prescribed opioids” that caused the resulting 

harm); In re Bextra & Celebrex Mktg. Sales Practices & Prod. Liab. Litig., 2012 WL 3154957, 

at *6-8 (N.D. Cal. Aug. 2, 2012) (dismissing RICO claims because Plaintiffs failed to allege 

“specific” facts that individual physicians actually relied on these misrepresentations in writing 

the challenged prescriptions”).15 This case is no different. 

2. Plaintiffs’ Proposed Causal Chain Is Too Attenuated and Remote to 
Establish Proximate Causation 

 RICO’s proximate cause element requires plaintiffs to show “some direct relation 

between the injury asserted and the injurious conduct alleged.” Holmes v. Sec. Investor Prot. 

Corp., 502 U.S. 258, 268 (1992). This analysis draws on “judicial tools used to limit a person’s 

responsibility” and is based on concerns about what “justice demands” and what is 

“administratively possible and convenient.” Id.; accord City of Miami, 137 S. Ct. at 1306. Three 

                                                 
15 See also Dist. 1199P Health & Welfare Plan v. Janssen, LP, 784 F. Supp. 2d 508, 522-23 
(D.N.J. 2011); In re Schering-Plough Corp. Intron/Temodar Cons. Class Action, 2010 WL 
2346624, at *7-8 (D.N.J. June 9, 2010); Cent. Reg’l Emps. Benefit Fund v. Cephalon, Inc., 2010 
WL 1257790, at *3 (D.N.J. Mar. 29, 2010); In re Actimmune Mktg. Litig., 2010 WL 3463491, at 
*10-11 (N.D. Cal. Sept. 1, 2010); Se. Laborers Health & Welfare Fund v. Bayer Corp., 655 F. 
Supp. 2d 1270, 1287 (S.D. Fla. 2009); United States ex rel. Polansky v. Pfizer, Inc., 2009 WL 
1456582, at *9-10 (E.D.N.Y. May 22, 2009).  
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factors must be considered:  

(1) whether it would be difficult to “ascertain the amount of a plaintiff’s damages 
attributable to the violation, as distinct from other, independent, factors”; 
 

(2) whether permitting liability would “force courts to adopt complicated rules 
apportioning damages among plaintiffs removed at different levels of injury from 
the violative acts, to obviate the risk of multiple recoveries”; and  
 

(3) whether there is no need to stretch the bounds of liability for purposes of 
deterrence, because “directly injured victims can generally be counted on to 
vindicate the law.”  
 

Holmes, 502 U.S. at 269. Under these factors, “a plaintiff who complained of harm flowing 

merely from the misfortunes visited upon a third person by the defendant’s acts was generally 

said to stand at too remote a distance to recover.” Id. at 268-69. 

 As discussed supra § II(A), Plaintiffs’ alleged RICO injuries consist of public 

expenditures and lost tax revenue. But Plaintiffs’ alleged injuries are a remote, indirect 

byproduct of numerous independent events and decisions, including alleged personal injuries 

suffered by individual opioid users and by other actors’ criminal conduct, as well as non-opioid 

causes. Plaintiffs’ alleged chain of causation would require, at a minimum, the following series 

of events for each alleged statement, prescription, and injury: 

(1) A Manufacturer Defendant made a misrepresentation regarding prescription 
opioid medications; 
 

(2) A prescriber in Summit County was exposed to that misrepresentation; 
 

(3) Instead of exercising her own independent medical judgment, see infra § 
II(B)(4)(a), that prescriber prescribed that Manufacturer Defendant’s prescription 
opioid to a Summit County resident because of the allegedly false statement and 
without knowledge or an understanding of the risks of the medication; 
 

(4) The prescription was medically unnecessary for the patient; 
 

(5) The pharmacist dispensed the medically unnecessary opioid prescription, without 
informing the patient about the risks; 
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(6) The patient or someone who illicitly obtained the opioid from the patient misused, 
abused, and/or became addicted to opioids and/or began using illicit opioids due 
to the allegedly fraudulently-induced prescription, as opposed to other factors 
(e.g., the individual’s mental health or history of addiction) or other medically 
appropriate prescriptions; 
 

(7) In some cases, the patient independently chose to move from prescription opioids 
to illegal non-prescription drugs and/or the medically inappropriate prescription 
was illegally diverted by someone else for illicit use; and 
 

(8) A Plaintiff incurred costs or lost tax revenue as a result of that patient’s misuse, 
abuse, or addiction that would not have occurred but for the Manufacturer 
Defendant’s allegedly false statement. 
 

Federal courts around the country have rejected similar multi-layered and speculative causal 

theories in cases by governments and health benefit providers as far too attenuated and remote to 

establish RICO proximate causation. See, e.g., Perry v. Am. Tobacco Co., 324 F.3d 845, 849-51 

(6th Cir. 2003) (affirming dismissal of RICO claim against tobacco companies for lack of 

proximate cause and collecting cases uniformly rejecting claims against tobacco companies for 

increased healthcare expenses); accord Serv. Employees Int’l Union Health & Welfare Fund v. 

Philip Morris Inc., 249 F.3d 1068, 1074-76 (D.C. Cir. 2001); Laborers Local 17 v. Philip 

Morris, Inc., 191 F.3d 229, 239 (2d Cir. 1999); City & Cty. of S.F. v. Philip Morris, Inc., 957 F. 

Supp. 1130, 1137-38 (N.D. Cal. 1997). 

 The remoteness of Plaintiffs’ proposed causal chain is compounded by two factors—each 

of which independently breaks that chain: (1) prescribing physicians’ exercise of independent 

medical judgment as “learned intermediaries” when prescribing pharmaceutical products; and (2) 

intervening third-party criminal acts that directly caused the claimed societal harms. As to Ohio’s 

learned intermediary doctrine, see infra § II(B)(4)(a), the prescribing physician breaks any causal 

link between the pharmaceutical manufacturer and patient, and numerous courts have dismissed 

RICO complaints based upon false marketing precisely because the plaintiff’s allegations, like 
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the ones here, would impermissibly require courts to perform an unworkable “inquiry into the 

specifics of each doctor-patient relationship implicated by the lawsuit.” Ironworkers Local Union 

No. 68 v. AstraZeneca Pharm. LP, 585 F. Supp. 2d 1339, 1344 (M.D. Fla. 2008).16 Similarly, 

proximate causation is lacking because Plaintiffs’ alleged injuries depend on intervening third-

party criminal acts such as street-level drug dealing and heroin usage. See Robinson v. Vehicle 

Acceptance Corp., 2017 WL 3084579, at *3 (Ohio Ct. App. July 20, 2017); Levy v. Stokes, 1978 

WL 218304, at *8 (Ohio Ct. App. Dec. 14, 1978). 

 In fact, courts have dismissed personal injury cases alleging a pharmaceutical 

manufacturer’s marketing of its prescription opioid medication caused the plaintiff’s addiction-

related injuries because those individual claims were too attenuated. See, e.g., Bodie v. Purdue 

Pharma Co., 236 F. App’x 511, 520-22 (11th Cir. 2017); Timmons v. Purdue Pharma Co., 2006 

WL 263602, at *4 (M.D. Fla. Feb. 2, 2006); Foister v. Purdue Pharma, L.P., 295 F. Supp. 2d 

693, 704-05 (E.D. Ky. 2003); Labzda v. Purdue Pharma, L.P., 292 F. Supp. 2d 1346, 1355 (S.D. 

Fla. 2003); Price v. Purdue Pharma Co., 920 So. 2d 479, 485-86 (Miss. 2006). Here, the 

Manufacturer Defendants’ alleged conduct is all the more attenuated from the macro-level 

societal injuries Plaintiffs allege—in essence, the aggregation of many unidentified and 

undifferentiated personal injuries. 

 The Sixth Circuit repeatedly has rejected similar attempts to impose sweeping liability 

against corporate defendants for complex, interdependent societal harms. For example, in City of 

Cleveland v. Ameriquest Mortgage Securities, Inc., the City of Cleveland sued multiple financial 

institutions, seeking to impose widespread liability for the City’s subprime mortgage crisis. 615 

                                                 
16 See United Food & Commercial Workers Cent. Pa. & Reg’l Health & Welfare Fund v. Amgen, 
Inc., 400 F. App’x 255, 257 (9th Cir. 2010); In re Yasmin & Yaz (Drospirenone) Mktg., Sales 
Practices & Prods. Liab. Litig., 2010 WL 3119499, at *7-9 (S.D. Ill. Aug. 5, 2010). 
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F.3d 496, 499-500 (6th Cir. 2010). Relying upon a multi-link causal chain like the one alleged 

here, the City claimed that the defendants caused “a foreclosure crisis in Cleveland that 

devastated its neighborhoods and economy,” which led to the City suffering reduced tax revenue 

and increased public expenditures for “fire and police protection,” among other things. Id. 

 The Sixth Circuit affirmed dismissal on proximate cause grounds. Id. at 507. Citing the 

numerous intervening factors that led to the City’s claimed injuries, the Sixth Circuit concluded 

that “the connection between the alleged harm and the alleged misconduct [was] too indirect to 

warrant recovery.” Id. at 506. For example, even assuming that the defendant financial 

institutions improperly financed a market for subprime loans, “[1] [the] [c]ompanies that 

[initially] sold mortgages to home buyers . . . ultimately made the decisions regarding where they 

would seek financing, which types of loans they would market and sell, and, once the mortgagee, 

whether to keep the mortgage or sell it to another buyer, . . . [2] home buyers [voluntarily] chose 

to enter into a subprime mortgage and to default on their loans. And, [3] once the mortgagor 

defaulted, the mortgagee or his assigns [voluntarily] chose to begin the foreclosure process.” Id. 

at 504-05. Like here, “[t]hese voluntary choices were made for a variety of reasons unrelated to 

the Defendants,” and thus could not sustain a finding of proximate causation under Ohio law. Id. 

These holdings are consistent with the three-factor test set forth in Holmes—which 

compels dismissal in this case, too. First, Plaintiffs’ allegations, even if true, provide no basis to 

permit the Court to determine (1) which of Plaintiffs’ injuries allegedly associated with the entire 

opioid crisis are attributable to each specific Manufacturer Defendants’ alleged misconduct, and 

(2) how to apportion liability among each Manufacturer Defendant and other intervening actors, 

such as physicians, distributors, pharmacists, patients, and insurance companies, for Plaintiffs’ 
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claimed injuries.17 Second, as discussed supra § II(A)(1), individual opioid consumers are more 

direct victims of any alleged harm who can bring suit for any injuries they allegedly experienced 

as a result of their use of any Manufacturer Defendants’ prescription opioid medications. See Or. 

Laborers, 185 F.3d at 965-66; Laborers Local, 191 F.3d at 240-41. “The general tendency in 

these cases, in regard to damages at least, is not to go beyond the first step.” City of Miami, 137 

S. Ct. at 1306. Lastly, the Court would face the impossible and complicated tasks of apportioning 

damages between various classes of potential plaintiffs to avoid duplicative recoveries, including 

opioid users and the various public and private entities who purportedly bore the costs associated 

with widespread opioid abuse, misuse, and addiction. See Or. Laborers, 185 F.3d at 965-66; 

Laborers Local, 191 F.3d at 240-41. 

Under the Holmes factors, proximate causation principles have required dismissal of 

claims brought by governments, other benefits providers, and their constituencies seeking 

damages under RICO from product manufacturers for alleged harms to product users. See Perry, 

324 F.3d at 849-51; San Francisco, 957 F. Supp. at 1137-38 (dismissing RICO claim against 

tobacco manufacturers for increased healthcare costs). Those principles should do so here as 

well. 

3. Plaintiffs Do Not Plead the Existence of an “Opioid Marketing 
Enterprise” 

 To establish an “association-in-fact” enterprise, Plaintiffs must show that the 

Manufacturer Defendants “associated together for a common purpose of engaging in a course of 

                                                 
17 The 2AC’s repeated references to aggregate statistical evidence (e.g., 2AC ¶¶ 4-5, 12, 16, 458-
97, 673-74, 682, 689, 709, 714-745), only underscores Plaintiffs’ inability to plead the requisite 
direct causal link. Indeed, courts routinely reject similar efforts to rely on aggregate evidence or 
similar market theories of causation. E.g., Allegheny Gen. Hosp. v. Philip Morris, Inc., 228 F.3d 
429, 441-42 (3d Cir. 2000); Or. Laborers-Employers Health & Welfare Tr. Fund v. Philip 
Morris Inc., 185 F.3d 957, 964-65 (9th Cir. 1999). 
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conduct.” Boyle v. United States, 556 U.S. 938, 946 (2009). This requires Plaintiffs to plead “at 

least three structural features”: (1) a shared “purpose,” (2) “relationships among those associated 

with the enterprise,” and (3) “longevity sufficient to permit these associates to pursue the 

enterprise’s purpose.” Id. Plaintiffs do not adequately plead any of these elements. 

 First, Plaintiffs have not adequately alleged that the members of the purported Opioid 

Marketing Enterprise shared a “common purpose.” Id. at 948.18 Although Plaintiffs allege that 

the Manufacturer Defendants had the purpose of “increas[ing] their profits and sales,” 2AC ¶ 

814, this is not a common purpose: Plaintiffs nowhere allege, for example, that the enterprise’s 

members shared or pooled their profits from the sale of prescription opioids. Indeed, the 

Manufacturer Defendants directly compete with one another (and others) in the market for opioid 

prescriptions. Allegations of parallel, profit-seeking activity among competitors are insufficient 

to establish the “common purpose” necessary for a racketeering enterprise. See Boyle, 556 U.S. 

at 947 n.4 (engaging in “a pattern of crimes” “independently and without coordination” 

insufficient to establish an enterprise); see also In re Ins. Brokerage Antitrust Litig., 618 F.3d 

300, 375 (3d Cir. 2010) (“Were the rule otherwise, competitors who independently engaged in 

similar types of transactions with the same firm could be considered associates in a common 

enterprise.”); Abbott Labs. v. Adelphia Supply USA, 2017 WL 57802, at *5 (E.D.N.Y. Jan. 4, 

2017) (“When there is parallel conduct of the same nature in the same timeframe by different 

actors in different locations, it is all too facile for plaintiffs to claim a RICO violation.”). 

 Second, Plaintiffs do not plead “relationships among those associated” with the alleged 

Opioid Marketing Enterprise. Boyle, 556 U.S. at 946. For example, although Plaintiffs allege that 

                                                 
18 The alleged “Opioid Marketing Enterprise” consists of Purdue, Cephalon, Janssen, and Endo, 
as well as non-party “Front Groups” (e.g., the American Pain Foundation), and key opioid 
leaders (“KOLs”) (i.e., Drs. Portenoy, Webster, Fine, and Fishman). 2AC ¶¶ 815, 880. 
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the Manufacturer Defendants attempted to impose a “hierarchical decision-making structure” on 

the enterprise by maintaining uniform messaging in their marketing of their different individual 

prescription opioids during different periods of time, 2AC ¶ 830, these allegations merely 

describe each Manufacturer Defendant engaging in its ordinary course of business—that is, 

independent parallel conduct. Neither that allegation nor any others establish a “framework or 

superstructure for making and carrying out decisions” for any collective RICO enterprise for 

fraudulent marketing. Ouwinga v. Benistar 419 Plan Servs., Inc., 694 F.3d 783, 793 (6th Cir. 

2012). Also absent are allegations that the Opioid Marketing Enterprise had “established duties” 

for its members. Id. And despite Plaintiffs’ conclusory allegations, 2AC ¶¶ 886, 894, they do not 

plead facts showing that the Opioid Marketing Enterprise had an existence “separate and distinct 

from the pattern of racketeering activity,” Ouwinga, 694 F.3d at 793.  

 The only allegation of the existence of an association-in-fact enterprise is the fact that the 

Manufacturer Defendants marketed prescription opioids. To be sure, “evidence used to prove the 

pattern of racketeering activity and the evidence establishing an enterprise may in particular 

cases coalesce,” Boyle, 556 U.S. at 947, but where, as here, that evidence consists of nothing 

more than parallel conduct by business competitors, it is insufficient as a matter of law to show 

an agreement or structure, id. at 947 n.4; Twombly, 550 U.S. at 553-54. 

4. Plaintiffs Do Not Plead Any Actionable Racketeering Activity 

Plaintiffs also fail to plead any actionable “racketeering activity.” Under RICO, 

“racketeering activity” includes “any act ‘indictable’ under numerous specific federal criminal 

provisions.” Sedima S.P.R.L. v. Imrex Co., 473 U.S. 479, 481-82 (1985) (quoting 18 U.S.C. § 

1961(1)(B)). Plaintiffs allege two predicate acts of racketeering activity on their RICO 

Marketing Enterprise claim: mail and wire fraud under 18 U.S.C. §§ 1341 and 1343. 2AC ¶¶ 

888-90, 944. To plead these predicate acts, Plaintiffs must allege a “[s]cheme to defraud” that 

Case: 1:17-md-02804-DAP  Doc #: 499-1  Filed:  05/25/18  36 of 80.  PageID #: 7674

Pltf.App.105

      Case: 19-3827     Document: 25     Filed: 10/02/2019     Page: 155



 

20 

includes “false, deceptive, or fraudulent pretenses, representations, or promises.” Heinrich, 668 

F.3d at 404. Plaintiffs fail to do so, much less with the particularity required by Rule 9(b). 

a. Plaintiffs’ Own Allegations and the Legal Obligations of 
Prescribers To Be Aware of the Risks of the Opioids They 
Prescribe Negate Plaintiffs’ Theory of Fraud 

The central premise underlying Plaintiffs’ unlawful marketing claims is that the 

Manufacturer Defendants concealed and minimized the well-known risks of prescription opioid 

addiction and abuse, which caused Ohio prescribers to write harmful and ineffective opioid 

prescriptions. See 2AC ¶¶ 174-76. Plaintiffs’ fraud theory fails as a matter of law because the 

Manufacturer Defendants’ FDA-approved product labels and other FDA-approved materials 

disclosed all relevant risks related to prescription opioids. See Pizza Hut, Inc. v. Papa Johns Int’l, 

Inc., 227 F.3d 489, 495 n.5 (5th Cir. 2000) (an allegedly misleading “statement must be viewed 

in the light of the overall context”); Ind./Ky./Ohio Reg’l Council of Carpenters Welfare Fund v. 

Cephalon, Inc. (“Carpenters”), 2014 WL 2115498, at *6 (E.D. Pa. May 21, 2014) (dismissing 

RICO claims for fraudulent marketing because prescribers are presumed to know a drug label’s 

contents, which disclosed risks to “potential prescribing physicians”).19  

Plaintiffs concede that opioids’ potential for “abuse and addiction” “[has] been 

recognized for millennia.” 2AC ¶ 131. Indeed, the prescription opioids at issue here are among 

the most highly regulated drugs on the market, and patients can obtain them only through a 

                                                 
19 See also Travelers Indem. Co. v. Cephalon, Inc., 32 F. Supp. 3d 538, 553 (E.D. Pa. 2014), 
aff’d, 620 F. App’x 82 (3rd Cir. 2015) (dismissing fraud-based claims against manufacturer for 
alleged false marketing because doctors are “sophisticated consumers who themselves have an 
affirmative duty to be familiar” with the labels of the medicines they prescribe); Veracity Grp., 
Inc. v. Cooper-Atkins Corp., 2012 WL 203415, at *4 (S.D. Ohio Jan. 24, 2012) (“Whether a 
statement is opinion or fact depends on the totality of the circumstances,” including “the general 
context of the statement” and “the broader context in which the statement appears.”); Tracy v. 
Merrell Dow Pharm., Inc., 569 N.E.2d 875, 878 (Ohio 1991) (“Where a prescription drug has 
been prescribed . . . by the patient’s physician, the manufacturer has been held to discharge its 
duty to warn if the manufacturer adequately warns the physician.”). 
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prescription written by a licensed healthcare professional authorized to prescribe controlled 

substances. 21 C.F.R. §§ 1306.03(a)(1), 1306.11. In Ohio, prescribers have a duty to know the 

risks associated with drugs they prescribe. For example, Ohio’s learned intermediary doctrine 

requires prescribers to know “the qualities and characteristics of the drugs or products to be 

prescribed for [a] patient’s use,” Tracy, 569 N.E.2d at 878, and Ohio regulations require that, 

when determining whether to prescribe a controlled drug, prescribers must consider its “potential 

for abuse, the possibility the drug may lead to dependence, the possibility the patient will obtain 

the drug for a nontherapeutic use or to distribute to others, and the possibility of an illicit market 

for the drug.” O.A.C. § 4731-11-02(B); see O.R.C. § 4731.052(E). 

In accordance with these state law requirements, FDA recognizes that a medication’s 

FDA-approved labeling is the primary channel for communicating risk information to prescribers 

(and, through them, to patients). See Aventis Pharm., Inc. v. Barr Labs., Inc., 411 F. Supp. 2d 

490, 516-17 (D.N.J. 2006) (noting “FDA’s expectation that physicians will use the cited safety 

information on the label . . . in choosing what medication to prescribe”); see also 21 C.F.R. § 

201.56. In turn, physicians are presumed to transmit the labeling’s warnings to their patients. See 

Tracy, 569 N.E.2d at 878-79. 

Here, the Manufacturer Defendants’ FDA-approved labeling has extensive, detailed 

information about the contraindications and risks associated with prescription opioids, including 

addiction, abuse and misuse, overdose, and death. Plaintiffs do not challenge the adequacy of the 

labeling for any prescription opioid. See 2AC ¶ 349 (alleging that statements were “contrary to 

the Manufacturer Defendants’ products’ labels”). For example, a Nucynta ER “black box” 

warning effective during the limitations period stated: 

Addiction, Abuse, and Misuse 
NUCYNTA ER exposes patients and other users to the risks of opioid 
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addition, abuse, and misuse, which can lead to overdose and death. Assess 
each patient’s risk prior to prescribing NUCYNTA ER, and monitor all 
patients regularly for the development of these behaviors or conditions . . . .  
 
Life-threatening Respiratory Depression 
Serious, life-threatening, or fatal respiratory depression may occur with use 
of NUCYNTA ER. Monitor for respiratory depression, especially during 
initation of NUCYNTA ER or following a dose increase. Instruct patients to 
swallow NUCYNTA ER tablets whole; crushing, chewing, or dissolving 
NUCYNTA ER tablets can cause rapid release and absorption of a 
potentially fatal dose of tapentadol . . . . 
 

Ex. C (“Nucynta ER Label”) at 4.20 

The labeling details these risks and emphasizes the need for prescribers to monitor and 

counsel patients on proper opioid use. E.g., Nucynta ER Label at 2. It also provides risk 

information directly to patients in Patient Medication Guides. E.g., id. at 33-34. In addition, 

Plaintiffs allege that FDA has mandated risk evaluation and mitigation strategies (“REMS”) for 

opioid medications that both “educate[d] prescribers, pharmacists, and patients on the potential 

for misuse, abuse, addiction, and overdose” and imposed significant duties on prescribers both 

before and after writing opioid prescriptions. 2AC ¶ 473; see Ex. K (“FDA Press Release”).21 

Given the duty of prescribers to be aware of the risks associated with drugs they 

prescribe, as well as the Manufacturer Defendants’ widespread dissemination of risk 

                                                 
20 See also, e.g., Ex. D at 5 & Exs. E-J at 4 (similar warnings for certain other of Manufacturer 
Defendants’ drugs). 
21 As Plaintiffs acknowledge, before writing a prescription for a transmucosal immediate-release 
fentanyl opioid (like Actiq, Fentora, and Subsys), physicians must comply with the stringent 
requirements of a unique FDA-approved REMS tailored to that class of medications. 2AC ¶ 462. 
Among other things, the prescriber must pass a knowledge assessment, review FDA-approved 
medication guides and other educational materials with the patient, and sign an agreement (with 
the patient) confirming that the prescriber understands and has counseled the patient about the 
medicine’s approved uses and risks. At each follow-up visit, the prescriber must assess the 
patient for appropriateness of the prescription and for signs of misuse and abuse. The TIRF 
REMS program precludes Plaintiffs’ fraud and causation theory as to these medicines. See 
Transmucosal Immediate-release Fentanyl Risk Evaluation and Mitigation Strategy (REMS), Ex. 
L (“TIRF REMS”), available at 
http://www.accessdata.fda.gov/drugsatfda_docs/rems/TIRF_SS_2015-12-21_REMS_FULL.pdf.   
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information, Plaintiffs cannot plausibly allege that the Manufacturer Defendants fraudulently 

concealed or minimized such risks, thereby defrauding prescribers into writing medically 

inappropriate opioid prescriptions. Pursuant to the principles set forth in Tracy, Pizza Hut, 

Carpenters, and Travelers, Plaintiffs’ claims should be dismissed.  

b. Plaintiffs Fail to Plead Any Mail or Wire Fraud with the 
Requisite Particularity 

Plaintiffs’ RICO Marketing Enterprise claim is based entirely on allegations that the 

Manufacturer Defendants fraudulently marketed opioids in Summit County. See, e.g., 2AC ¶ 

879. But, despite over 1100 paragraphs of general and conclusory allegations, Plaintiffs have 

not pleaded any such fraudulent marketing anywhere in Summit County as to any 

Manufacturer Defendant with the particularity required by Rule 9(b). Indeed, Plaintiffs fail to 

identify even one transaction that led a prescriber to prescribe an ineffective or harmful opioid 

as a result of the alleged fraud. For instance, the 2AC fails to explain: 

• who made or who received any alleged false statements in Summit County, 
including any particular prescriber who purportedly prescribed any medically 
inappropriate opioid; 
 

• what specific false statements each (or any) Manufacturer Defendant made to 
Plaintiffs or to any prescriber in Summit County; 
 

• where or when any specific false statement was made; and 
 

• how any specific false statement by any Manufacturer Defendant affected any 
prescription by a prescriber in Summit County, including why the unidentified 
prescriber(s) prescribed the opioids in question, what conditions the opioids 
were prescribed to treat, or whether the patient received a benefit from that 
prescription. 

 Instead, Plaintiffs simply assert a series of conclusory allegations of fraud unconnected to 

any prescription, prescriber, or injury in Summit County. For this reason alone, Plaintiffs’ RICO 

Marketing Enterprise claim should be dismissed. See, e.g., Marek v. Navient Corp., 2017 WL 
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2881606, at *6 (N.D. Ohio July 6, 2017); Bender v. Southland Corp., 749 F.2d 1205, 1216 (6th 

Cir. 1984); Amgen, 400 F. App’x at 257; Carpenters, 2014 WL 2115498, at *7.22 

The 2AC’s allegations about the Manufacturer Defendants’ “nine categories of 

misrepresentations” do not cure these deficiencies. 2AC ¶ 177. At best, those conclusory 

allegations refer only to general marketing activities, such as sponsoring third-party organizations, 

CMEs, publications, and studies. See id. ¶¶ 206, 235-39, 241-43, 247, 253-54, 264, 272, 275, 277, 

279, 287-93. These allegations do not plead the details required under Rule 9(b). For example, 

only a few of the purported misrepresentations are alleged even to have been made in Summit 

County, see id. ¶¶ 675-76, 678-80, and again, none is connected to any patient, prescription, or 

injury suffered by any particular Plaintiff. 

The same is true for Plaintiffs’ allegations purporting to summarize interviews with 

Summit County prescribers allegedly detailed by sales representatives. The 2AC never identifies 

any such doctor or sales representative, nor does it allege what specific representations were 

made, when they were made, or whether any such representation in fact caused the prescriber to 

prescribe a medically unnecessary opioid. Id. ¶¶ 672-73. Plaintiffs themselves acknowledge that 

physicians, obligated under Ohio law to know the respective risks and benefits of medicines they 

prescribe, see supra § II(B)(4)(a), were told by the Manufacturer Defendants’ sales 

representatives to prescribe opioids only to “appropriate” patients. 2AC ¶ 676. This is not 

actionable fraud. See, e.g., Carpenters, 2014 WL 2115498, at *6; see also supra §§ II(B)(2), 

(B)(4)(a).  

                                                 
22 See also Dist. 1199P Health & Welfare Plan, 784 F. Supp. 2d at 527-28; Cent. Reg’l Empls. 
Benefit Fund, 2010 WL 1257790, at *4; In re Schering-Plough Corp. Intron/Temodar Consumer 
Class Action, 2009 WL 2043604, at *10 (D.N.J. July 10, 2009); In re Epogen & Aranesp Off-
Label Mktg. & Sales Practices Litig., 2009 WL 1703285, at *6-8 (C.D. Cal. June 17, 2009); In re 
Actimmune Mktg. Litig., 614 F. Supp. 2d 1037, 1049-52 (N.D. Cal. 2009); Se. Laborers Health 
& Welfare Fund, 655 F. Supp. 2d at 1277-78. 
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Worse yet, although the 2AC recognizes that the Manufacturer Defendants comprise 

twenty-two distinct companies spanning seven distinct corporate families, see, e.g., 2AC ¶ 106, 

the 2AC repeatedly lumps them together and makes allegations about them as a whole—without 

differentiating among those disparate companies, their products, promotional techniques, or 

individual roles in the alleged fraud.23 And much of the 2AC improperly combines the 

Manufacturer Defendants and the Distributor Defendants—an entirely distinct category of 

Defendants—and, thus, asserts allegations against this mixed group without any differentiation.24 

Plaintiffs’ “group pleading” strategy violates basic pleading requirements. See Hoover v. 

Langston Equip. Assocs., Inc., 958 F.2d 742, 745 (6th Cir. 1992); Windsor-Laurelwood Ctr. 

Behavioral Med. v. Waller Lansden Dortch & Davis, 2013 WL 12303992, at *5 (N.D. Ohio July 

24, 2013).  

In short, despite its prolixity, the 2AC fails to plead the details surrounding any specific 

alleged misrepresentation or omission made by any Manufacturer Defendant that led to a specific 

harmful prescription in Summit County. This basic failure requires dismissal of Plaintiffs’ RICO 

Marketing Enterprise claim. See, e.g., Marek, 2017 WL 2881606, at *6; Bender, 749 F.2d at 

                                                 
23 See 2AC ¶¶ 10-12, 15, 63, 106, 141-42, 146, 151, 164, 170, 174-81, 186, 232-33, 240-41, 252, 
255-57, 267-68, 281, 285-86, 294, 308, 348-54, 356, 360, 363-64, 367, 374, 376, 382, 391-92, 
394-403, 406, 408-09, 414, 417, 424, 429-30, 432-33, 440-50, 452-55, 462, 465, 467, 470, 487, 
488, 491, 493, 498-99, 513-14, 516, 527-30, 535, 540, 542, 548, 554-56, 575, 578, 602, 671, 
673-74, 676, 678, 702, 708, 714, 771-72, 774, 778, 781-82, 815-16, 829-31, 835, 839, 859, 863, 
884, 886, 989, 1013-15, 1019, 1021, 1046, 1053-54, 1073-77, 1079-81, 1083, 1088, 1116, 1126, 
1132. 
24 See 2AC ¶¶ 13-14, 17-18, 20-22, 24, 26-27, 59-62, 128-29, 171-73, 183, 188, 233, 242, 252, 
308, 352, 356, 361, 363, 365, 370-71, 378, 412, 432, 491, 494, 498-505, 512, 517-18, 520, 522-
23, 525-26, 530-31, 534-35, 537, 541, 543-53, 557-66, 568, 570-71, 573-74, 576, 579-80, 585-
93, 606, 610, 628, 672, 674, 686, 688, 701, 705, 709-10, 713-14, 760-70, 773, 775-81, 793, 796, 
813, 849-50, 852-54, 857, 863, 870-71, 873, 896, 903, 922, 925, 927-29, 935, 966, 970, 982-92, 
998, 1000-05, 1007, 1010-12, 1016-28, 1030, 1035-36, 1038, 1040-45, 1047-50, 1052-66, 1068, 
1070-71, 1075, 1077, 1079-80, 1082, 1084-85, 1087-89, 1092-99, 1101-04, 1106, 1109, 1111, 
1113-19, 1121, 1123-25, 1127-34. 
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1216; Hoover, 958 F.2d at 745; Windsor-Laurelwood, 2013 WL 12303992, at *5. 

c. Plaintiffs Cannot Rely on Third-Party Statements Not 
Attributable to the Manufacturer Defendants to State a Claim 
Against the Manufacturer Defendants 

The bulk of the alleged misrepresentations cited in the 2AC were made not by the 

Manufacturer Defendants, but by third-party physicians, medical organizations, and patient 

advocacy groups. See, e.g., 2AC ¶¶ 350-441, 444-51, 462-64. But under basic principles of 

agency law, a defendant cannot be liable for statements made by a third party when, as here, the 

complaint fails to establish that the third party acted as the defendant’s agent with respect to the 

challenged statements. See McWilliams v. S.E., Inc., 581 F. Supp. 2d 885, 893 (N.D. Ohio 2008). 

In Ohio, the “central factor” in determining whether an agency relationship exists is the “right of 

control” vested in the principal. Taylor v. Checkrite, Ltd., 627 F. Supp. 415, 416-17 (S.D. Ohio. 

1986). Plaintiffs have not pleaded the existence of an agency relationship here.25 

Although the 2AC applies suggestive labels like “Front Groups,” and alleges in 

conclusory fashion that the Manufacturer Defendants “exerted influence and effective control” 

over third parties, 2AC ¶ 352, it alleges no facts explaining how any Manufacturer Defendant 

controlled the content of third-party statements, or how any Manufacturer Defendant’s purported 

control led to the specific statements that Plaintiffs challenge. Instead, the 2AC relies on vague 

and conclusory allegations that the Manufacturer Defendants “took an active role in guiding, 

reviewing, and approving many of the misleading statements issued by” third-parties, id. ¶ 356, 

and that the Manufacturer Defendants funded research, educational programs, or advocacy 

organizations, id. ¶¶ 206, 212-13, 354, 363, 370-71, 384, 396-97, 433. Allegations of 

                                                 
25 To the extent Plaintiffs seek to hold the Manufacturer Defendants liable for third-party 
statements under a RICO enterprise or conspiracy theory of liability, these claims fail for the 
additional reasons stated supra § II(B)(3) and infra §§ III(B)(3), XIII. 
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sponsorship alone, however, are insufficient to establish an agency relationship. See Gen. Bldg. 

Contractors Ass’n v. Pennsylvania, 458 U.S. 375, 395 (1982); City of Chi., 2015 WL 2208423, 

at *11.26 

Plaintiffs’ mere speculation about the potential effect of the Manufacturer Defendants’ 

sponsorship of third parties, see 2AC ¶¶ 352, 441, is patently inadequate to state a claim. See 

Twombly, 550 U.S. at 555. Plaintiffs’ failure to allege facts sufficient to establish control over 

and responsibility for attributing third-party statements to the Manufacturer Defendants compels 

dismissal of all unlawful marketing claims premised on such statements. See id.; City of Chi., 

2015 WL 2208423, at *11; McWilliams, 581 F. Supp. 2d at 893. 

III. PLAINTIFFS’ RICO SUPPLY CHAIN ENTERPRISE CLAIM FAILS (COUNT 2) 

Plaintiffs’ RICO Supply Chain Enterprise claim is equally deficient. 

A. Plaintiffs Lack Statutory Standing and Cannot Use RICO to Circumvent the 
Absence of a Private Cause of Action Under the CSA 

Plaintiffs’ Supply Chain Enterprise claim fails to allege a cognizable injury and establish 

RICO standing for the same reasons as their RICO Marketing Enterprise claim. See supra at § 

II(A). 

 Plaintiffs also lack standing for the RICO Supply Chain Enterprise claim for another 

reason. At bottom, Plaintiffs’ claim is an attempt to hold the Manufacturer Defendants liable for 

failing to satisfy purported obligations to monitor, report, and halt suspicious orders under the 

Controlled Substances Act (“CSA”), 21 U.S.C. § 823, and its implementing regulations. 2AC ¶¶ 

956-58. However, the Manufacturer Defendants owe no purported duty to Plaintiffs to monitor, 

report, or stop shipment of suspicious orders. Instead, the relevant DEA regulation provides only 

that “[t]he registrant shall inform the Field Division Office of the [DEA] . . . of suspicious 
                                                 
26 See also Batzel v. Smith, 333 F.3d 1018, 1036 (9th Cir. 2003); Protostorm, LLC v. Antonelli, 
Terry, Stout & Kraus, LLP, 834 F. Supp. 2d 141, 162 (E.D.N.Y. 2011). 
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orders when discovered by the registrant.” 21 C.F.R. § 1301.74(b). And it is solely “the 

Administrator [who] shall use the security requirements set forth [under federal law]” “[i]n order 

to determine whether a registrant has provided effective controls against diversion.” Id. § 

1301.71(a). In accordance with these regulations, the right to determine violations and enforce 

any such duty rests exclusively with the federal government, not Plaintiffs. See Durr v. 

Strickland, 602 F.3d 788, 789 (6th Cir. 2010). Indeed, “federal courts uniformly have held that 

there are no private rights of action under the CSA.” Safe Sts. Alliance v. Alternative Holistic 

Healing, LLC, 2016 WL 223815, at *3 (D. Colo. Jan. 19, 2016), aff’d, 859 F.3d 865 (10th Cir. 

2017); Durr, 602 F.3d at 789 (“no private right of action exists under” the CSA). Plaintiffs 

cannot use RICO or any state law to circumvent the absence of any private cause of action in the 

CSA. Therefore, Plaintiffs’ claims should be dismissed to the extent they are an impermissible 

“end-run” around the federal government’s exclusive authority to bring enforcement actions 

under the CSA. See Astra USA, Inc. v. Santa Clara Cty., 563 U.S. 110, 118 (2011); Safe Sts. 

Alliance, 2016 WL 223815, at *3.27 

B. Plaintiffs Fail to Plead Causation and Other Elements Under RICO 

1. Plaintiffs Fail to Allege That the Manufacturer Defendants’ 
Purported Failures to Report Were the But-For Cause of the Alleged 
Harms 

Like their Marketing Enterprise claim, Plaintiffs’ RICO Supply Chain Enterprise claim 

fails to adequately plead but-for causation. See supra § II(B)(1). Plaintiffs allege that but for the 

Manufacturer Defendants’ purported failure to monitor and report suspicious orders of 

prescription opioids to DEA Field Division Offices, Plaintiffs would not have suffered any 

                                                 
27 In re Epogen & Aranesp Off-Label Mktg. & Sales Practices Litig., 590 F. Supp. 2d 1282, 
1289-90 (C.D. Cal. 2008) (dismissing fraud-based claims that merely sought “to use RICO as a 
vehicle to enforce the FDCA and the regulations promulgated thereunder” because “what the 
FDCA does not create directly, RICO cannot create indirectly”). 
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injuries associated with prescription opioid misuse, abuse, and addiction. 2AC ¶¶ 931, 935.  

Instead, Plaintiffs provide only vague and conclusory allegations that the Manufacturer 

Defendants’ failure to report suspicious orders to DEA increased the supply of prescription 

opioids in Summit County by some unspecified amount. See, e.g., id. ¶¶ 502, 594. Plaintiffs, 

however, provide no allegations suggesting that, had the Manufacturer Defendants reported 

“suspicious” orders to DEA, then (1) those reports would have led to an enforcement action, and 

(2) any enforcement action would in fact have averted prescription opioid diversion and related 

societal harms in Summit County. Nor have Plaintiffs alleged any facts suggesting that, had the 

Manufacturer Defendants reported suspicious orders to DEA, then (1) DEA would have relied on 

those reports and set lower national production quotas, and (2) lowering national production 

quotas would have averted prescription opioid diversion and related societal harms in Summit 

County. Plaintiffs’ RICO Supply Chain Enterprise claim is thus “too speculative to satisfy but-

for causation.” Bourke v. Vill. of Downers Grove, 2009 WL 1531809, at *5 (N.D. Ill. May 29, 

2009). 

2. The Causal Chain Connecting the Manufacturer Defendants’ Alleged 
Failures to Report and Plaintiffs’ Alleged Injuries is Too Indirect to 
Establish Proximate Causation 

Plaintiffs’ alleged connection between the Manufacturer Defendants’ purported failure to 

report and prevent suspected diversion and Plaintiffs’ claimed injuries is too indirect to establish 

proximate cause. Plaintiffs’ proposed chain of causation requires, at minimum:  

(1) the Manufacturer Defendants failed to comply with their alleged duties to 
monitor, report, and stop shipment of “suspicious orders” of prescription opioids;  

(2) the distributors, which are intermediate links in the chain of distribution and have 
separate monitoring and reporting obligations, failed to comply with their alleged 
duties in monitoring, reporting, and stopping shipments of those same “suspicious 
orders”; 

(3) those “suspicious orders” were subsequently distributed;  
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(4) retailers filled prescription opioids from those “suspicious orders”;  

(5) patients and/or residents in Summit County misused, abused, and/or diverted 
those prescription opioids for illicit use and/or began using illicit opioids due to 
use of an opioid medication filled through the “suspicious order”;  

(6) patients and/or residents were physically harmed as a result of those prescription 
opioids and/or that diversion; and 

(7) Plaintiffs incurred costs or lost tax revenue as a result of that harm to patients or 
residents that would not have occurred but for the Manufacturer Defendants’ 
alleged failure to report “suspicious orders.” 

As with Plaintiffs’ RICO Marketing Enterprise claim, this causal chain is too attenuated, 

remote, and speculative to establish proximate causation. See supra § II(B)(2) (citing cases). 

3. Plaintiffs Fail to Plead the Existence of an “Opioid Supply Chain 
Enterprise” 

 Plaintiffs also fail to allege with particularity the existence of the so-called “Opioid 

Supply Chain Enterprise.”28 For example, Plaintiffs allege that the enterprise had the “common 

purpose” of “vastly increasing [its members’] respective profits and revenues,” 2AC ¶ 849, by 

maintaining informal business relationships through the joint participation in trade associations 

and organizations, see, e.g., id. ¶¶ 855, 909, and by engaging in parallel manufacturing activities. 

But as discussed supra § II(B)(3), allegations that business competitors engaged in parallel 

conduct to increase their respective profits are insufficient to establish a racketeering enterprise. 

 Indeed, Plaintiffs barely attempt to allege any framework or structure to support this 

supposed enterprise. 2AC ¶¶ 849-77. The 2AC alleges that the Manufacturer Defendants formed 

unspecified business relationships through their participation in trade organizations like the 

Healthcare Distribution Alliance (“HDA”). Id. ¶ 853. But Plaintiffs do not explain how such 

relationships constitute the necessary “framework or superstructure for making and carrying out 
                                                 
28 The alleged “Opioid Supply Chain Enterprise” consists of Purdue, Cephalon, Endo, 
Mallinckrodt, Actavis, and wholesale distributors McKesson, Cardinal, and AmerisourceBergen. 
2AC ¶ 878. 
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[enterprise-related] decisions.” Ouwinga, 694 F.3d at 793. As a matter of law, they do not. See 

Almanza v. United Airlines, Inc., 851 F.3d 1060, 1072 (11th Cir. 2017); Consol. Metal Prods., 

Inc. v. Am. Petroleum Inst., 846 F.2d 284, 293-94 (5th Cir. 1988). Plaintiffs’ attempt to establish 

the existence of an “Opioid Supply Chain Enterprise” thus fails. See id.; Greenberg v. Blake, 

2010 WL 2400064, at *6 (E.D.N.Y. June 10, 2010). 

4. Plaintiffs Fail to Plead Any Actionable Racketeering Activity 

Plaintiffs’ RICO Supply Chain Enterprise claim against the Manufacturer Defendants is 

predicated entirely on the contention that pharmaceutical manufacturers have federal and state 

law duties to maintain effective controls to prevent the unlawful diversion of prescription 

opioids. See 2AC ¶¶ 501-510. Specifically, Plaintiffs assert that, under 21 U.S.C. § 823 and 21 

C.F.R. § 1301.74(b), as incorporated into Ohio law,29 the Manufacturer Defendants had a duty to 

establish and maintain effective anti-diversion programs that (1) detected suspicious orders, and 

(2) stopped shipment of orders deemed suspicious and permitted shipment of orders flagged as 

potentially suspicious if the order likely will not be subject to diversion. Id. ¶¶ 9, 498, 501-10. 

This theory fails at multiple levels.  

a. Alleged Failure to Comply with DEA Monitoring and 
Reporting Requirements Cannot Serve As a Predicate Act 

 Under a plain reading of the RICO statute, the Manufacturer Defendants’ alleged failure 

to comply with CSA or DEA regulations concerning suspicious order reports cannot serve as a 

RICO predicate act. See 18 U.S.C. § 1961(1). Although certain conduct involving the 

manufacture and distribution of controlled substances may constitute a predicate act if it is 

“punishable by imprisonment for more than one year,” id., failure to monitor and report 

                                                 
29 To the extent Plaintiffs’ Opioid Supply Chain Enterprise claims also allege violation of O.R.C. 
§ 4729.01(F) and O.A.C. §§ 4729-9-12, 4729-9-16, and 4729-9-28, see 2AC ¶¶ 984, 1058, none 
of these provisions applies to the Manufacturer Defendants, for the reasons stated infra § VIII. 
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suspicious orders amounts to (at most) a violation of 21 U.S.C. § 842(a)(5), which is punishable 

by imprisonment of not more than one year, id. § 842(c). 

 Moreover, Plaintiffs’ allegations regarding the Manufacturer Defendants’ purported 

failure to report and halt suspicious orders fail on their own terms. First, the Manufacturer 

Defendants have no duty to monitor, prevent, or report the downstream diversion of prescription 

opioids at the pharmacy or physician level, where diversion occurs. DEA regulations require 

only that the Manufacturer Defendants, as DEA registrants, “design and operate a system to 

disclose to the registrant suspicious orders of controlled substances,” and “inform [DEA] of 

suspicious orders when discovered by the registrant.” 21 C.F.R. § 1301.74(b). Under the 

regulation’s plain text, the Manufacturer Defendants’ duty extends only to monitoring and 

reporting suspicious orders placed with them by their direct customers (e.g., pharmaceutical 

distributors). 

 Second, the Manufacturer Defendants have no duty to stop shipment of “suspicious 

orders.” As noted above, DEA regulations require only that the Manufacturer Defendants 

“design and operate a system” for the “disclos[ure]” of suspicious orders and to “inform [DEA]” 

of those orders. Id. Nothing in the CSA or DEA regulations imposes Plaintiffs’ proposed “stop-

shipment” requirement for suspicious opioid orders.30 

                                                 
30 To the extent Plaintiffs allege that the Manufacturer Defendants had common law duties to 
report and decline to ship “suspicious orders” independent of federal or state statute or 
regulation, 2AC ¶ 505, no such duties exist under Ohio common law. “Generally, there is no 
duty [under Ohio law] to prevent a third person from causing harm to another absent a special 
relation between the parties.” Desir v. Mallett, 2015 WL 3492499, at *6 (Ohio Ct. App. June 2, 
2015). Plaintiffs have not alleged any special relationship here. Plaintiffs’ bare contention that 
the Manufacturer Defendants “were negligent” because “an illegal, secondary prescription opioid 
market [] resulted in a foreseeable and unreasonable risk of harm to Plaintiffs,” 2AC ¶ 1049, is 
similarly insufficient to create a duty. See Simpson v. Big Bear Stores Co., 652 N.E.2d 702, 705 
(Ohio 1995) (“Foreseeability alone is insufficient to create liability.”). 
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b. Plaintiffs Fail to Plead Any Mail or Wire Fraud with the 
Requisite Particularity 

In a transparent attempt to manufacture an actionable RICO claim, Plaintiffs instead 

purport to base their RICO Supply Chain Enterprise claim on three predicate fraud activities: (1) 

federal mail fraud, (2) federal wire fraud, and (3) furnishing false or fraudulent information in 

documents filed with DEA, in violation of the CSA, 21 U.S.C. § 843(a)(4). 2AC ¶¶ 911-16. 

Those allegations fail to plead actionable racketeering activity, much less with the particularity 

required by Rule 9(b).31 As with Plaintiffs’ RICO Marketing Enterprise claim, the RICO Supply 

Chain Enterprise allegations similarly fail to satisfy Rule 9(b). Plaintiffs fail to identify even one 

false or misleading statement or omission regarding the Manufacturer Defendants’ alleged 

violations of their purported federal and state diversion monitoring obligations—let alone plead 

with particularity facts involving any alleged “suspicious” prescription opioid orders placed in, 

or otherwise affecting, Summit County residents. 2AC ¶¶ 501-606. In addition, the 2AC nowhere 

identifies any of the other requisite details to state a claim based on such orders, including: 

• what allegedly false or misleading statements or omissions the Manufacturer 
Defendants made, when they were submitted, and why they were false;  
 

• regarding what “suspicious orders” of prescription opioids should not have 
been shipped into the Summit County; 

• how the Manufacturer Defendants knew such orders would be diverted by 
downstream users for illicit uses; and 

• what purported harm(s) resulted in Summit County from these alleged failures 
to report and/or false or misleading reports.32 

                                                 
31 RICO’s list of predicate acts does not include alleged violations of § 843(a)(4), which relates 
solely to the fraudulent furnishing or omission of information in documents “made, kept, or 
filed” under the CSA. 21 U.S.C. § 843(a)(4). Rather, predicate acts involving controlled 
substances are limited to “the felonious manufacture, importation, receiving, concealment, 
buying, selling, or otherwise dealing in a controlled substance.” 18 U.S.C. § 1961(1)(D). 
32 See 2AC ¶¶ 838, 840-41, 846, 854-56, 859-61, 866, 871, 874, 877, 879, 885, 890-91, 900-02, 
911, 916, 921-22, 928, 933, 944, 946, 955, 960, 962-67. 
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 Plaintiffs’ failure to plead these details in connection with any specific instance of alleged 

mail or wire fraud by any Manufacturer Defendant in Summit County requires dismissal of their 

RICO Supply Chain Enterprise claim. See Aaron v. Durrani, 2014 WL 996471, at *6 (S.D. Ohio 

Mar. 13, 2014). 

IV. PLAINTIFFS’ STATE LAW CLAIMS (COUNTS 3-11) ARE PREEMPTED 

Plaintiffs’ state law claims in this lawsuit should be dismissed as preempted because they 

conflict with FDA’s decisions about the approval and labeling for the Manufacturer Defendants’ 

medications.33  

A. Plaintiffs’ Claims Challenging Promotion Consistent with FDA-Approved 
Labeling and for Off-Label Uses Are Preempted and Barred 

 Implied preemption arises when it is “impossible” for a defendant to comply with both 

state and federal law, or when “state law stands as an obstacle to the accomplishment and 

execution of the full purposes and objectives of Congress.” Freightliner Corp. v. Myrick, 514 

U.S. 280, 287 (1995). The Supreme Court has made clear that claims seeking to impose a duty to 

alter FDA-approved labeling or otherwise market FDA-approved prescription medications in a 

way that conflicts with federal law are subject to implied preemption under the federal Food, 

Drug, and Cosmetic Act (“FDCA”), 21 U.S.C. § 301 et seq. Mut. Pharm. Co. v. Bartlett, 570 

U.S. 472, 488-89 (2013). This is true regardless of whether the claims challenge the FDA-

approved labeling, or instead challenge marketing materials that are consistent with FDA-

approved labeling. Strayhorn v. Wyeth Pharm., Inc., 737 F.3d 378, 394 (6th Cir. 2013). 

 Here, the core assertion on Plaintiffs’ unlawful marketing claims is that the Manufacturer 

                                                 
33 The same analysis applies to defeat Plaintiffs’ RICO Marketing Enterprise claim. Indeed, 
although preemption involves “the question [of] whether state law is pre-empted by a federal 
statute,” preemption principles are “instructive” in cases “concern[ing] the alleged preclusion of a 
cause of action under one federal statute” (here, RICO) “by the provisions of another federal 
statute” (here, the FDCA). POM Wonderful LLC v. Coca-Cola Co., 134 S. Ct. 2228, 2236 (2014). 
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Defendants falsely represented opioids as safe and effective for the long-term treatment of 

chronic non-cancer pain. See, e.g., 2AC ¶¶ 10-11, 175, 180, 274, 281-84, 349. But FDA has 

approved many opioid medications for long-term use in treating chronic pain, including most of 

the ER/LA opioid medications at issue here. See, e.g., Ex. D (“OxyContin Label”) at 2. And 

FDA approval necessarily means that FDA found “substantial evidence that the drug will have 

the effect it purports or is represented to have” and that these medications are safe and effective 

for treating chronic pain. 21 U.S.C. § 355(d); see also FDA Response at 3.  

Courts have repeatedly held that state law claims are preempted where, as here, they 

would require a prescription drug manufacturer to make statements about safety or efficacy that 

differ from what FDA required after it evaluated the information at issue. See, e.g., Rheinfrank v. 

Abbott Labs., Inc., 680 F. App’x 369, 386 (6th Cir. 2017); In re Celexa and Lexapro Mktg. & 

Sales Practices Litig., 779 F.3d 34, 42-43 (1st Cir. 2015); Utts v. Bristol-Meyers Squibb Co., 251 

F. Supp. 3d 644, 663-73 (S.D.N.Y. 2017). Here too, Plaintiffs’ claims challenging the 

Manufacturer Defendants’ marketing of medications as unsafe and ineffective for their approved 

uses are preempted. 

In addition, to the extent Plaintiffs seek to recover from the Manufacturer Defendants for 

alleged promotion of their medications’ “off-label” uses (i.e., uses beyond those approved by 

FDA), these claims are also preempted. See Buckman Co. v. Pls.’ Legal Comm., 531 U.S. 341, 

347 (2001). The FDCA provides FDA with exclusive authority and a “variety of enforcement 

options” to address alleged off-label promotion; this flexibility is a “critical component of the 

statutory and regulatory framework under which the FDA pursues difficult (and often 

competing objectives),” with respect to off-label promotion, id. at 349, particularly given that 

federal law recognizes the potential health benefits of allowing physicians to prescribe drugs 
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and devices for off-label uses when,  in their medical judgment,  that is the best treatment for a 

particular patient. Id. at 350-51 & n.5; United States v. Caronia, 703 F.3d 149, 153 (2d Cir. 

2012) (“[C]ourts and the FDA have recognized the propriety and potential public value of 

unapproved or off-label drug use.”). 

Thus, because “[t]he restrictions and guidelines placed upon pharmaceutical companies 

for off-label promotion are entirely dependent upon the statutory and regulatory scheme created 

by the FDCA,” and “[t]he FDCA does not provide a private right of action” to enforce its 

provisions, state law claims based on alleged off-label promotion are preempted. Perdue v. Wyeth 

Pharms., Inc., 209 F. Supp. 3d 847, 851-52 (E.D.N.C. 2016); see also McDaniel v. Upsher-Smith 

Pharms., Inc., 229 F. Supp. 3d 707, 713 (W.D. Tenn. 2017); Caltagirone v. Cephalon, Inc., 2018 

WL 2126405, at *3 (Pa. Super. Ct. May 9, 2018). 

B. Plaintiffs’ Claims Seeking to Hold Defendants Liable for Not Stopping Sales 
of Prescription Opioids Are Preempted by Federal Law 

 Under the doctrine of obstacle preemption, a state law is preempted when it “stands as an 

obstacle to the accomplishment and execution of the full purposes and objectives of Congress.” 

Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 372-73 (2000). Plaintiffs’ diversion 

monitoring theory would present such an obstacle by hindering Congress’s objectives under the 

FDCA. 

In enacting the FDCA, a “core objective[]” of Congress was to “ensure that any product 

regulated by the FDA is ‘safe’ and ‘effective’ for its intended use.” FDA v. Brown & Williamson 

Tobacco Corp., 529 U.S. 120, 133 (2000) (quoting 21 U.S.C. § 393(b)(2)). To that end, Congress 

vested FDA with the sole authority to determine whether a drug should be introduced into—and 

kept on—the market. And it set criteria for FDA to make those determinations. For instance, 

before approving a new drug, FDA must first determine whether there is “substantial evidence 
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that the drug will have the effect it purports or is represented to have” and that the drug is 

sufficiently safe and effective for its approved indications. 21 U.S.C. § 355(d); see 21 C.F.R. 

§ 314.50; Bartlett, 570 U.S. at 476. If, after approval, FDA determines that the drug is not safe or 

effective, it “shall, after due notice and opportunity for hearing to the applicant, withdraw 

approval of the drug.” Brown, 529 U.S. at 134. 

 Time and again, courts have held that this regulatory scheme preempts any state law 

claim seeking to prohibit drug manufacturers from selling their FDA-approved products as 

permitted by FDA. See, e.g., Zogenix, Inc. v. Patrick, 2014 WL 1454696, at *1-2 (D. Mass. Apr. 

15, 2014); Gross v. Pfizer, Inc., 825 F. Supp. 2d 654, 659 (D. Md. 2011) (requiring a drug 

manufacturer “to stop production of a drug” “would directly conflict with” FDA’s “sole 

authority . . . to determine whether a drug may be marketed.”), aff’d sub nom. Drager v. PLIVA 

USA, Inc., 741 F.3d 470 (4th Cir. 2014).34 

Zogenix is instructive. There, the court enjoined Massachusetts from enforcing a state 

regulation banning doctors and pharmacists from prescribing and dispensing Zohydro ER, an 

ER/LA opioid not at issue here, until the state “determined that adequate measures to safeguard 

against diversion, overdose, and misuse had been implemented.” 2014 WL 1454696, at *1. The 

court held that Massachusetts’s ban was preempted because it “obstruct[ed] the FDA’s 

Congressionally-given charge” to “approve for sale to the public a range of safe and effective 

prescription drugs,” and if Massachusetts “were able to countermand the FDA’s determinations 

and substitute its own requirements, it would undermine the FDA’s ability to make drugs 

available to promote and protect the public health.” Id. at *2. The court distinguished Wyeth, 

                                                 
34 See also, e.g., Yates v. Ortho-McNeil-Janssen Pharm., Inc., 808 F.3d 281, 300 (6th Cir. 2015); 
Moore v. Mylan, Inc., 840 F. Supp. 2d 1337, 1352 n.14 (N.D. Ga. 2012); cf. Robinson v. McNeil 
Consumer Healthcare, 615 F.3d 861, 869 (7th Cir. 2010) (decision whether a drug may be sold 
over the counter or by prescription “is for the FDA to make”). 
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which permits (as not preempted) certain state tort suits challenging the adequacy of drug 

labeling, on the ground that “Wyeth assumed the availability of the drug at issue.” Id. In other 

words, while state law claims seeking stronger labeling disclosures may “complement[]” FDA’s 

efforts to ensure safe pharmaceutical products, Wyeth, 555 U.S. at 578-79, an attempt to restrict 

or ban the availability of such products impermissibly obstructs FDA’s role. See also Bartlett, 

570 U.S. at 488. 

Here, Plaintiffs contend that the Manufacturer Defendants had a duty not to sell their 

prescription opioids due to concerns with opioid diversion. 2AC ¶ 932. They seek both to hold 

the Manufacturer Defendants liable for not doing so, id. ¶ 938, and the issuance of “[a]n order 

enjoining any further violations” of this purported duty, id. As in Zogenix, allowing these claims 

to proceed “would undermine the FDA’s” decision to make (and keep) the Manufacturer 

Defendants’ prescription opioids available to the public (see supra §§ II(B)(4)(a), IV(A)). 2014 

WL 1454696, at *2. Plaintiffs’ effort to impose such restrictions via this lawsuit is preempted. 

See id. at *1-2; Gross, 825 F. Supp. 2d at 659. 

V. PLAINTIFFS’ OCPA CLAIMS FAIL (COUNTS 3-4)  

Because the OCPA is “patterned” on RICO, the “analysis of [RICO] applies equally” to 

OCPA claims. Aaron, 2014 WL 996471, at *8. Accordingly, Plaintiffs’ Marketing Enterprise 

and Supply Chain Enterprise claims under the OCPA should be dismissed for substantially the 

same reasons described above, specifically: 

• Plaintiffs fail to plead actual and proximate causation, see supra §§ II(B)(1)-(2), 
III(B)(1)-(2), City of Cleveland, 615 F.3d 496 at 503 (“The Ohio Supreme Court has 
adopted [the Holmes] proximate cause analysis.”);  

• Plaintiffs fail to plead the existence of either an “Opioid Marketing Enterprise” or 
“Opioid Supply Chain Enterprise,” see supra §§ II(B)(3), III(B)(3);  

• Plaintiffs fail to plead any actionable racketeering activity, including with the 
particularity required under Rule 9(b), see supra §§ II(B)(4), III(B)(4), O.R.C. § 
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2923.31(I)(1) (“corrupt activity” includes “racketeering activity” under § 1961(1)); 
and 

• The claim is preempted, see supra § IV. 

Plaintiffs’ OCPA claims fail for an additional reason: Plaintiffs do not allege a “pattern” 

of racketeering activity. To establish a “pattern” of racketeering activity under the OCPA, a 

plaintiff must allege “at least one incident other than” a violation of the federal mail or wire 

fraud statutes. O.R.C. § 2923.34(A). Here, however, Plaintiffs’ OCPA Marketing Enterprise 

claim alleges only incidents of mail and wire fraud as predicate acts. 2AC ¶¶ 944, 955, 961. 

 In an attempt to side-step the OCPA’s requirements, Plaintiffs allege, in conclusory 

fashion, that the purported OCPA Marketing Enterprise and OCPA Supply Chain Enterprise both 

committed “telecommunications fraud” in violation of O.R.C. § 2913.05. Id. Ohio’s 

telecommunications fraud statute, however, is substantively identical to the federal mail and wire 

fraud statutes. Compare O.R.C. § 2913.05(A) with 18 U.S.C. § 1341 and 18 U.S.C. § 1343. And 

as Plaintiffs concede, the acts that constitute the Manufacturer Defendants’ alleged 

telecommunications fraud are the same acts that constitute their alleged federal mail and wire 

fraud. See 2AC ¶ 944 (alleging the Manufacturer Defendants’ purported mail and wire fraud 

“also constitute a pattern of telecommunications fraud”). Accordingly, any “incident” that 

constitutes a “violation” one of Ohio’s telecommunications fraud statutes is also an “incident” 

that constitutes a “violation” of the federal mail and wire fraud statutes. O.R.C. § 2923.34(A). 

Because the Manufacturer Defendants’ alleged telecommunications fraud does not stem from a 

separate “incident,” it cannot establish a pattern of racketeering activity under the OCPA. See id. 

 And although Plaintiffs attempt to allege an additional predicate act for violation of 21 

U.S.C. § 843 on their OCPA Supply Chain Enterprise claim, 2AC ¶¶ 955, 961, the OCPA does 

not recognize a violation of that statute as a predicate act, either directly or by incorporation. See 
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O.R.C. §§ 2923.31(I)(2)(a)-(g) (listing predicate state crimes), 2923.31(I)(1) (incorporating a 

subset of RICO predicate acts, none of which is § 843; see also supra n.31)). Thus, alleged 

violations of 21 U.S.C. § 843 also cannot serve to establish the requisite pattern of racketeering 

activity under the OCPA. Mercy Health Partners of Sw. Ohio v. Miller, 2005 WL 2592674, at *4 

(Ohio Ct. Com. Pl. Sept. 30, 2005). 

VI. THE COMMON LAW AND STATUTORY PUBLIC NUISANCE CLAIMS 
(COUNTS 5-6) ARE ABROGATED BY THE OHIO PRODUCT LIABILITY ACT 

 Plaintiffs’ common law and statutory public nuisance claims are conventional products 

liability claims under the Ohio Product Liability Act (“OPLA”), O.R.C. § 2307.71 et seq., and, 

as such, should be dismissed as abrogated by the OPLA as detailed in the Distributor 

Defendants’ memorandum in support of their motion to dismiss (Dkt. No. 491-1). The 

Manufacturer Defendants thus adopt by reference § II.A. of that memorandum. Moreover, even 

if Plaintiffs’ nuisance claims are not abrogated, they nevertheless fail for other, independent 

reasons as described infra §§ VII-VIII. 

VII. THE COMMON LAW PUBLIC NUISANCE CLAIM FAILS (COUNT 6) 

Count 6 is a sweeping common law absolute public nuisance claim that alleges that the 

Manufacturer Defendants’ marketing and sale of their medications caused the full spectrum of 

public health, criminal, and social problems associated with the abuse and diversion of 

prescription opioid medications and sales and use of illicit drugs in these municipalities. 2AC ¶ 

1002. Ohio courts have dismissed other attempts to use public nuisance law to regulate entire 

industries and to impose liability for social ills that are many times removed from the conduct 

alleged. Plaintiffs’ claim too should be dismissed for two independent reasons: (1) it is barred by 

the economic loss rule; and (2) in any event, it is not adequately pleaded.35 

                                                 
35 Plaintiffs’ common law public nuisance claim also fails on preemption grounds. See supra § 
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A. The Claim Is Barred by the Economic Loss Rule 

In Ohio, the economic loss rule “prevents recovery in tort of damages for purely 

economic loss” due to the defendants’ negligence. Kamnikar v. Fiorita, 2017 WL 2817467, at *5 

(Ohio Ct. App. June 29, 2017). “[T]he well-established general rule is that a plaintiff who has 

suffered only economic loss due to another’s negligence has not been injured in a manner which 

is legally cognizable or compensable.” Corporex Dev. & Constr. Mgmt., Inc. v. Shook, Inc., 835 

N.E. 2d 701, 704 (Ohio 2005); see also RWP, Inc. v. Fabrizi Trucking & Paving Co., 2006 WL 

2777159, at *3 (Ohio Ct. App. Sept. 28, 2006). Here, Plaintiffs’ common law nuisance claim 

seeks to recover only Plaintiffs’ economic loss, including the costs of addiction treatment and 

social, healthcare, and law enforcement services. See, e.g., 2AC ¶¶ 20, 734, 744, 1006, 1062. 

Plaintiffs’ common law nuisance claim is therefore barred by the economic loss rule. 

B. Plaintiffs Do Not Plead Actual and Proximate Causation 

In Ohio, actual and proximate cause are essential elements for common law public 

nuisance. Deutsche Bank, 863 F.3d at 480; City of Cleveland, 615 F.3d at 502-03. Plaintiffs, 

however, fail to plead actual cause on both the unlawful marketing and diversion control theories 

for the reasons discussed supra (§§ II(B)(1), III(B)(1)). Any connection between the 

Manufacturer Defendants’ alleged misconduct and the alleged opioid crisis is too attenuated and 

remote to establish proximate causation as a matter of law, as Plaintiffs’ alleged injuries all 

depend on multiple independent, intervening events and decisions by unrelated third parties. 

Indeed, allowing public nuisance claims in circumstances like these would “open the courthouse 

doors to a flood of limitless, similar theories of public nuisance, not only against these 

[manufacturer] defendants, but also against a wide and varied array of other commercial and 

manufacturing enterprises and activities.” People v. Sturm, Ruger & Co., 309 A.D.2d 91, 96 
                                                                                                                                                             
IV. 
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(N.Y. App. Div. 2003); see also Hester v. Dwivedi, 733 N.E.2d 1161, 1165 (Ohio 2000); Hunt v. 

Marksman Prod. Div. of S/R Indus., Inc., 656 N.E.2d 726, 728 (Ohio Ct. App. 1995); Ashley 

County v. Pfizer, Inc., 552 F.3d 659, 663 (8th Cir. 2009).  

In Ashley, for example, Arkansas counties brought claims against pharmaceutical 

companies for public nuisance and deceptive trade practices, seeking “compensation to recoup 

the costs expended by the counties in dealing with the societal effects of the methamphetamine 

epidemic in Arkansas, with liability premised on the use of the Defendants’ products in the 

methamphetamine manufacturing process.” 552 F.3d at 663. In affirming dismissal, the Eighth 

Circuit determined that “[p]roximate cause seems an appropriate avenue for limiting liability in 

this context . . . particularly where an effect may be a proliferation of lawsuits not merely against 

these defendants but against other types of commercial enterprises—manufacturers, say, of 

liquor, anti-depressants, SUVs, or violent video games—in order to address a myriad of societal 

problems regardless of the distance between the ‘causes’ of the ‘problems’ and their alleged 

consequences.” Id. at 671-72. The same analysis applies and supports dismissal of Plaintiffs’ 

nuisance claim here. 

C. Plaintiffs Fail to Plead the Remaining Elements for a Public Nuisance Under 
Ohio Law 

Ohio law defines a public nuisance as “an unreasonable interference with a right common 

to the general public.” City of Cincinnati v. Beretta, 768 N.E.2d 1136, 1142 (Ohio 2002). 

Further, to establish an absolute public nuisance as Plaintiffs allege here, a plaintiff must show 

that the defendant’s conduct was intentional.36 Brown v. Scioto Cty. Bd. of Comm’rs, 622 N.E.2d 

                                                 
36 The other basis for an absolute nuisance in Ohio—inherently dangerous activities that cannot 
be maintained even with due care—is not alleged here. Deutsche Bank, 863 F.3d at 478. Nor 
could it be alleged, given FDA’s conclusion, when approving each of the medications at issue, 
that physicians should be permitted to prescribe them to patients, notwithstanding their known 
risks. 
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1153, 1159 (Ohio Ct. App. 1993). Plaintiffs have failed to allege an intentional, unreasonable 

interference with a public right. 

No public right. In Ohio, a public right is “collective in nature,” Restatement (Second) of 

Torts § 821B cmt. g., and is held “common to all members of the public,” Brown, 622 N.E.2d at 

1158. “Conduct does not become a public nuisance merely because it interferes with a large 

number of people.” Id. Examples of such “public rights” include “a right of public passage (e.g., 

obstruction of highways); a right to use public space (e.g., pollution of fisheries); [and] a right to 

navigable waterways (e.g., obstruction of public streams).” Deutsche Bank, 863 F.3d at 477. 

There is no public right, however, “to be free from the threat that some individuals may use an 

otherwise legal product . . . in a manner that may create a risk of harm.” Chi. v. Beretta U.S.A. 

Corp., 821 N.E. 2d 1099, 1116 (Ill. 2004).37  

Here, Plaintiffs’ alleged harms are derived solely from alleged injuries to individuals who 

misused, abused, or were addicted to prescription opioids. See supra § II(A), II(B)(2), III(A), 

III(B)(2). Accordingly, any rights with which the Manufacturer Defendants allegedly 

interfered—including any right not to be injured through harmful or ineffective prescription 

medications—are strictly individual, see State v. Lead Indus. Ass’n, Inc., 951 A.2d 428, 454 (R.I. 

2008) (“[T]here is no common law public right to . . . a certain standard of medical care[.]”), and 

not held “common to all,” Brown, 622 N.E.2d at 1158. The fact that a large number of people 

may suffer from opioid addiction does not transform this collection of individual issues into a 

                                                 
37 Although the Ohio Supreme Court in City of Cincinnati v. Beretta U.S.A. Corp., 768 N.E.2d 
1136 (Ohio 2002), held that widespread possession of guns by criminals could interfere with a 
common right “to be free from conduct that creates a disturbance and reasonable apprehension of 
danger to person and property,” (City of Cincinnati v. Beretta, 2002 WL 34429690 (Ohio Ct. 
Com. Pl. Aug. 14, 2002), Compl. (“Beretta Compl.”) ¶ 110)), the apprehension of danger to 
person and property among any and all members of the community present in Beretta is not 
alleged here. 
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public right. Restatement (Second) of Torts § 821B cmt. g.  

No unreasonable interference. Second, Plaintiffs cannot establish that the Manufacturer 

Defendants unreasonably interfered with any supposed public right. “Ohio courts have long 

imposed the following concrete limitation on public nuisance claims: What the law sanctions 

cannot be held to be a public nuisance.” City of Cleveland v. Ameriquest Mortg. Sec., Inc., 621 F. 

Supp. 2d 513, 526 (N.D. Ohio 2009). This limitation creates a “safe harbor” from nuisance 

liability where “the challenged conduct is subject to regulation and was performed in 

conformance therewith.” Id. at 528. 

Here, the manufacture, promotion, sale, and use of prescription opioid medications are 

extensively regulated by federal and state statutes and agencies. Like FDA, the General 

Assembly has authorized the use of opioids for the long-term treatment of chronic non-cancer 

pain. See O.R.C. §§ 3719.06(A)(1)(a), 4731.052; O.A.C. § 4123-6-21.7; supra § II(B)(4)(a), IV. 

And both federal law and Ohio law regulate the manufacture, sale, and use of prescription opioid 

medications, creating a “closed system” of distribution under which licensed manufacturers may 

sell only to licensed wholesalers, licensed wholesalers only to licensed pharmacies, and licensed 

pharmacies only to individuals with legitimate prescriptions—who are then prohibited from 

distributing their medications to any other person. 21 U.S.C. §§ 823(a)-(b), (e), 829, 844, 844a; 

28 C.F.R. § 0.100; O.R.C. § 2925.11. Plaintiffs have not pleaded facts establishing that the 

Manufacturer Defendants have failed to comply with those requirements with respect to any 

prescription written in Summit County. See supra §§ II(B), III(B), IV. The public nuisance claim 

against the Manufacturer Defendants—whether for marketing or selling opioids—fails as a 
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matter of law. See Ameriquest, 621 F. Supp. 2d at 526-31.38 

No allegation of necessary intent. Plaintiffs also fail to adequately plead the intent 

required to state a claim for absolute public nuisance. An allegation that a party “knew or should 

have known” that its conduct would create a public nuisance “does not equal intention.” 

Deutsche Bank, 863 F.3d at 478. Yet Plaintiffs allege only that the Manufacturer Defendants 

“knew or should have known” their conduct would “produce[] an ongoing nuisance.” 2AC ¶ 

1003. The claim requires dismissal for this reason alone. 

VIII. THE STATUTORY PUBLIC NUISANCE CLAIM FAILS (COUNT 5) 

Plaintiffs’ statutory public nuisance claim fails for lack of causation and on preemption 

grounds. See supra §§ II(B)(1)-(2), III(B)(1)-(2), IV. But it should be dismissed for other 

reasons, too. Ohio statutes and regulations “define certain conduct as being a public nuisance. 

These statutes amount to a legislative declaration that the proscribed conduct is an unreasonable 

interference with a public right.” Brown, 622 N.E.2d at 1158; see also O.R.C. § 3767.01(C)(1) 

(defining “nuisance” as “[t]hat which is defined and declared by statutes to be a nuisance”). To 

establish their claim for statutory public nuisance, Plaintiffs must therefore allege facts sufficient 

to show that the Manufacturer Defendants violated such a statute. See id. Plaintiffs fail to do 

so.39 

More fundamentally, most of the predicate statutes and regulations that Plaintiffs cite do 

                                                 
38 In Beretta, the Ohio Supreme Court withheld application of the safe harbor for gun 
manufacturers after finding that “the law does not regulate the distribution practices alleged in 
the complaint” such as “straw purchasing” (i.e., an authorized purchaser buying a gun for an 
unauthorized purchaser) or “kitchen table” dealers (i.e., dealers who do not operate through a 
retail establishment). 768 N.E.2d at 1143; see Beretta Compl. ¶ 79. The comprehensive 
regulation of prescription opioids through the entire supply chain, including their manufacture, 
promotion, distribution, sale, and use, distinguishes this case from Beretta.  
39 The Court also should strike Plaintiffs’ request for damages pursuant to this count because the 
predicate statutes allow a property owner only to abate or enjoin a public nuisance. See O.R.C. 
§§ 3767.03, 4729.35. Damages are not authorized. 
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not even regulate the conduct of pharmaceutical manufacturers. One statute, O.R.C. 

§ 4729.01(F), merely defines the term “[d]angerous drug.” 2AC ¶ 984. And three statutes on 

their face apply only to “wholesale distributors.” O.R.C. § 4729.01(O); see O.A.C. §§ 4729-9-12, 

4729-9-16, 4729-9-28 (entitled “Verification of License as a Distributor of Dangerous Drugs or 

Exempt Status of a Prescriber,” “Minimum Requirements for Wholesalers,” and “Licensure as a 

Virtual Wholesale Distributor,” respectively); 2AC ¶ 984. Plaintiffs do not and cannot allege 

that the Manufacturer Defendants qualify as “wholesale distributors” for purposes of these 

statutes. To the contrary, Plaintiffs limit their allegations regarding “wholesale distributors” to 

the Distributor Defendants. See 2AC ¶¶ 107, 515, 522-23, 527-28, 538, 684-85, 712, 1058.40 

 Plaintiffs’ remaining predicate statutes and regulations—21 U.S.C. § 823, 21 C.F.R. § 

1301.74, and O.R.C. § 2925.02(A))—also cannot sustain a claim for statutory nuisance. See id. 

¶¶ 984, 986. Plaintiffs fail to plead a violation of the first two (federal) laws for the reasons 

detailed supra §§ III(A), III(B)(4), VII(C). Plaintiffs similarly fail to plausibly allege violation of 

§ 2925.02(A). Plaintiffs invoke subsections 2925.02(A)(1) and (3), which, respectively, prohibit 

the administering, inducing, or causing another to use a controlled substance “[b]y force, threat, 

or deception,” id. § 2925.02(A)(1), and the administering, inducing, or causing another to use 

such a substance “by any means,” with the additional causal requirement that the actions “cause 

serious harm” or “cause the other person to become drug dependent,” id. § 2925.02(A)(3). 2AC 

¶¶ 986-87. But any claim under these provisions is preempted to the extent it seeks to hold the 

Manufacturer Defendants liable for failing to stop the sale of prescription opioids that have been 

approved for sale by FDA and are regulated by DEA. See supra § IV. And, to the extent not 

preempted, any such claim is barred under § 2925.02(B)’s safe harbor provisions, as the 

                                                 
40 Moreover, the statutes define pharmaceutical “manufacturers” separate from “wholesale 
distributors.” Compare O.R.C. § 4729.01(O), with O.R.C. § 4729.01(P). 
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Manufacturer Defendants have complied with all relevant federal and state controlled substances 

requirements. See O.R.C. § 2925.02(B) (safe harbor provision). Nor have Plaintiffs alleged any 

facts to show that any Manufacturer Defendant somehow deceived a particular resident in 

Summit County into using opioids, much less into becoming opioid dependent. Because 

Plaintiffs cannot establish violation of any predicate federal or Ohio statute or regulation, the 

Court should dismiss Plaintiffs’ statutory nuisance claim. 

IX. THE NEGLIGENCE CLAIM FAILS (COUNT 7)  

 Plaintiffs’ negligence claim is premised on allegations of fraudulent marketing and 

purported failures to maintain effective controls against opioid diversion. See 2AC ¶¶ 1045-46. 

This claim fails for many of the reasons discussed above, including: 

• The claim is barred by the economic loss rule, supra § VII(A), Corporex, 835 N.E.2d 
at 704; 

• Plaintiffs do not and cannot plead actual and proximate causation, supra §§ II(B)(1)-
(2), III(B)(1)-(2), Berisford v. Sells, 331 N.E.2d 408, 409 (Ohio 1975); 

• The claim is prempted, supra § IV; and 

• Plaintiffs fail to plead any actionable conduct, including with the particularity 
required by Rule 9(b), supra §§ II(B), III(B), D’Amico v. Delliquadri, 683 N.E.2d 
814, 816-17 (Ohio Ct. App. 1996); Operations Mgmt. Int’l v. Clermont Cty., Ohio, 
2006 WL 3306317, at *5 (S.D. Ohio Nov. 13, 2006). 

To the extent Plaintiffs purport to bring a negligence per se claim, see 2AC ¶ 1060, this 

claim fails for additional reasons. First, Plaintiffs have failed to allege a violation of any 

predicate statute or regulation, as required to state a negligence per se claim. See supra §§ 

II(B)(4), III(B)(4), VII(C), VIII. Second, Ohio does not permit a negligence per se claim when 

“the underlying statute does not allow for a private right of action,” Rogozinsky v. Danek Med., 

Inc., 1999 WL 33537323, at *2 (N.D. Ohio July 8, 1999), or for “the violation of administrative 

rules and regulations,” Kemp v. Medtronic, Inc., 2001 WL 91119, at *1 (6th Cir. Jan. 26, 2001). 
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Plaintiffs’ negligence per se claim thus fails to the extent it is based on an alleged violation of the 

CSA, DEA regulations, or Ohio’s statutes or administrative regulations—none of which provides 

a private right of action, supra § III(A).41 

X. THE FRAUD CLAIM FAILS (COUNT 8)  

Plaintiffs’ fraud claim is similarly premised on the 2AC’s allegations regarding unlawful 

marketing and purported failures to maintain effective controls against opioid diversion. See 

2AC ¶ 1074. Thus, this claim too fails for many of the reasons discussed above, including: 

• Plaintiffs do not and cannot plead actual and proximate causation, supra §§ II(B)(1)-
(2), III(B)(1)-(2), see Picklesimer v. Balt. & O. R. Co., 84 N.E. 2d 214, 217 (Ohio 
1949);  

• The claim is preempted, supra § IV; and 

• Plaintiffs fail to plead any actionable conduct, including with the particularity 
required by Rule 9(b), supra §§ II(B), III(B), Casey v. Reidy, 906 N.E.2d 1139, 1141 
(Ohio Ct. App. 2009); Operations Mgmt. Int’l, 2006 WL 3306317, at 4. 

 The claim fails for the additional reason that Plaintiffs must, but do not, plead “justifiable 

reliance upon the [allegedly fraudulent] representation or concealment.” Lucarell v. Nationwide 

Mutual Ins. Co., 2018-Ohio-15, ¶ 61, --- N.E.3d --- (Ohio Jan. 4, 2018). “A fraud claim cannot 

be predicated on . . . [alleged] misrepresentations made to third parties.” Id. at ¶¶ 68-69. In Ohio, 

therefore, “[a] plaintiff fails to state a valid cause of action for fraud when he alleges that a third-

party relied on misrepresentations made by a defendant and that he suffered injury from that 

third-party’s reliance.” Mike McGarry & Sons, Inc. v. Constr. Resources One, LLC, 2018-Ohio-

528, ¶ 78, --- N.E.3d --- (Ohio Ct. App. Feb. 9, 2018). 

 Here, Plaintiffs’ fraud claim is based solely on alleged misrepresentations made to third 

parties, not Plaintiffs. See 2AC ¶¶ 179, 256, 350, 399, 429-30, 440, 443-44, 452, 465, 493. 

                                                 
41 O.R.C. § 4729.35 provides a cause of action only for nuisance. See O.R.C. § 4729.35; State v. 
Shadyside Party Ctr., 13 N.E.3d 684, 689 n.1 (Ohio Ct. App. 2014). 

Case: 1:17-md-02804-DAP  Doc #: 499-1  Filed:  05/25/18  65 of 80.  PageID #: 7703

Pltf.App.134

      Case: 19-3827     Document: 25     Filed: 10/02/2019     Page: 184



 

49 

Although the 2AC makes conclusory allegations about reliance (that must be disregarded), id. ¶ 

1081, it fails to identify even one false statement or omission that was directed towards Plaintiffs 

or even received by Plaintiffs—let alone one they relied on. Indeed, the 2AC repeatedly alleges 

that the Manufacturer Defendants supposedly made misrepresentations and omissions “to induce 

reliance” by third-party prescribers and patients, id. ¶ 1074, or directed at “state and federal 

regulators,” id. ¶ 856, and “with the intent that [unspecified] others rely on their omissions,” id. ¶ 

1075.42 Thus, this claim fails under Ohio’s requirement of first-party reliance for common law 

fraud. Lucarell, 2018-Ohio-15, at ¶ 66. 

XI. THE “INJURY THROUGH CRIMINAL ACTS” CLAIM FAILS (COUNT 9) 

Count 9 seeks relief under O.R.C. § 2307.60(A)(1), which provides a cause of action for 

damages for “[a]nyone injured in person or property by a criminal act.” Jacobson v. Kaforey, 75 

N.E.3d 203, 205 (Ohio 2016); see 2AC ¶¶ 1090-1107. To maintain a § 2307.60 claim, a plaintiff 

must—absent one exception not applicable here43—show, as a threshold matter, a conviction for 

the alleged predicate criminal act, as the vast majority of courts to address the issue have held. 

See Jane v. Patterson, 2017 WL 1345242, at *4 (N.D. Ohio Apr. 12, 2017); A.A. v. Otsego Local 

Sch. Bd. of Educ., 2016 WL 7387261, at *9 (N.D. Ohio Dec. 21, 2016); see also Ortiz v. 

                                                 
42 See also 2AC ¶¶ 179 (“Each Marketing Defendants’ conduct . . . aimed to . . . mislead doctors, 
patients, and payors.”), 350 (“The Marketing Defendants’ false marketing campaign not only 
targeted the medical community . . . but also patients.”), 911 (“The RICO Supply Chain 
Defendants carried out . . . a scheme to defraud federal and state regulators, and the American 
public . . . .”). 
43 The exception pertains to claims “to recover damages from any person who willfully damages 
the owner’s property or who commits a theft offense, as defined in [§ 2913.01], involving the 
owner’s property,” O.R.C. § 2307.61(A), and permits the trier of fact to determine liability 
“whether or not any person has pleaded guilty to or has been convicted of any criminal offense,” 
id. § 2307.61(G)(1); see Corbett v. Beneficial Ohio, Inc., 847 F. Supp. 2d 1019, 1029 (S.D. Ohio 
2012) (“The theft offenses set forth in [§ 2913.01] clearly relate only to the theft of personal 
property, e.g., burglary, robbery, breaking and entering, safecracking, forgery, passing bad 
checks, misuse of credit cards.”). 
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Kazimer, 2015 WL 1400539, at *12 (N.D. Ohio Mar. 26, 2015), aff’d, 811 F.3d 848 (6th Cir. 

2016); Tri-State Comp. Exch., Inc. v. Burt, 2003 WL 21414688, at *6 (Ohio Ct. App. June 20, 

2003).44 

Notwithstanding this case law and clear statutory text, Plaintiffs have failed to allege the 

requisite criminal conviction against any Manufacturer Defendant.45 Plaintiffs identify three 

general categories of criminal predicate acts underlying their § 2307.60 claim: (1) violation of 

O.R.C. § 2925.02(A); (2) criminal wire fraud, mail fraud, telecommunications fraud, and 

unlawful dealing in controlled substances; and (3) criminal RICO and OCPA violations. Setting 

aside Plaintiffs’ failure to plead a substantive violation of any of these predicate statutes (see 

supra §§ II(B)(4), III(B)(4), VII(C), VIII), Plaintiffs do not (and cannot) allege that any 

Manufacturer Defendant has been convicted of any such crime. See 2AC ¶¶ 1093-94, 1096, 

1098. This defeats Count 9. 

XII. THE UNJUST ENRICHMENT CLAIM FAILS (COUNT 10) 

 Plaintiffs’ unjust enrichment claim is derivative of their other claims and thus falls with 

them. See Boladian v. UMG Recordings, Inc., 123 F. App’x 165, 169, 171 (6th Cir. 2005). The 

unjust enrichment claim also fails on its own terms. To plead such a claim, Plaintiffs must allege 

that they conferred a benefit on the Manufacturer Defendants. Andersons, Inc. v. Consol, Inc., 

                                                 
44 To the extent courts have held otherwise, they have done so with little to no analysis or based 
on a misreading of relevant precedent. For example, in Chemical Bank v. Kausmeyer, the court 
held that, under Cuyahoga Heights Local School District v. Palazzo, 2016 WL 4037309 (Ohio 
Ct. App. July 28, 2016), “§ 2307.60(A)(1) clearly authorizes a civil action for damages for 
anyone injured by a criminal act, regardless of whether any person has pleaded guilty to or been 
convicted of a criminal offense.” 2016 WL 7178662, at *7 (N.D. Ohio Dec. 9, 2016). But 
Palazzo considered only whether a conviction is required under § 2307.61(G)(1), the provision 
specifically exempting claims for property damage or thefts of personal property only. 
45 Plaintiffs’ “injury through criminal acts” claim also fails: (1) under the economic loss rule, see 
supra § VII(A), Corporex, 835 N.E.2d at 704; (2) for lack of causation, see supra §§ II(B)(1)-
(2), III(B)(1)-(2), Jacobson, 75 N.E.3d at 206 (Ohio 2016) (damages must be “resulting from” 
the criminal act); and (3) on preemption grounds, see supra § IV. 
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348 F.3d 496, 501 (6th Cir. 2003). Here, Plaintiffs fail to plead this element because they did not 

enter into a direct “economic transaction” with the Manufacturer Defendants and, thus, conferred 

no benefit on them. Randleman v. Fid. Nat’l Title Ins. Co., 465 F. Supp. 2d 812, 824 (N.D. Ohio 

2006). Instead, Plaintiffs simply allege that their public expenditures somehow “helped sustain 

Defendants’ businesses.” 2AC ¶ 1113. Plaintiffs fail to plead facts to support this speculative and 

attenuated theory. See Randleman, 465 F. Supp. 2d at 824.46  

XIII. THE CIVIL CONSPIRACY CLAIM FAILS (COUNT 11)  

 Like the unjust enrichment claim, Plaintiffs’ follow-on claim for civil conspiracy also 

should be dismissed for failure to allege any actionable underlying tort. See Glassner v. R.J. 

Reynolds Tobacco Co., 223 F.3d 343, 354 (6th Cir. 2000); Doane v. Givaudan Flavors Corp., 

919 N.E.2d 290, 298 (Ohio Ct. App. 2009).47  

 The conspiracy claim is also inadequately pleaded. In Ohio, “civil conspiracy requires an 

agreement between two or more persons and a concerted action to accomplish a criminal or 

unlawful purpose or to accomplish a lawful purpose by criminal or unlawful means.” Kerr v. 

Hurd, 694 F. Supp. 2d 817, 832 (S.D. Ohio 2010). These elements “must be pled with some 

degree of specificity; vague or conclusory allegations unsupported by material facts are 

insufficient to state [conspiracy claims].” McElrath v. City of Cleveland, 2017 WL 3189477, at 

*5 (N.D. Ohio July 26, 2017). Instead, Plaintiffs must “plead when, where, why, or how the 

conspiracy occurred or how the alleged conspiracy resulted in damages.” Coley v. Lucas Cty., 

2014 WL 272667, at *9 (N.D. Ohio Jan. 23, 2014). Plaintiffs fall short of meeting these 

                                                 
46 See also Young v. Carrier Corp., 2014 WL 6617650, at *7 (N.D. Ohio Nov. 21, 2014); Savett 
v. Whirlpool Corp., 2012 WL 3780451, at *7 (N.D. Ohio Aug. 31, 2012); In re Whirlpool Corp., 
684 F. Supp. 2d 942, 951-53 (N.D. Ohio 2009). 
47 In any event, Plaintiffs’ negligence claim cannot serve as a predicate for civil conspiracy, 
which requires “some type of underlying intentional tort.” Hunt v. City of Toledo Law Dep’t, 
881 F. Supp. 2d 854, 879-80 (N.D. Ohio 2012). 
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requirements. 

 Critically, Plaintiffs have failed to plead the existence of a conspiratorial agreement 

between any of the more than 25 separate and distinct Defendants. For example, the 2AC 

nowhere alleges any direct communications among the individual Manufacturer and Distributor 

Defendants from which to infer an unlawful agreement. Instead, it relies upon vague and 

conclusory allegations that the Manufacturer Defendants “agreed among themselves” to both 

establish a fraudulent “marketing network” and, together with the Distributor Defendants, 

“increas[e] the supply of opioids.” 2AC ¶¶ 746, 760, 1128, 1130. These allegations are plainly 

deficient, as “a conclusory allegation of agreement at some unidentified point does not supply 

facts adequate to show illegality.” Twombly, 550 U.S. at 557; see also Dixon v. Ginley, 2013 WL 

2425132, at *9 (N.D. Ohio June 3, 2013). 

 Equally deficient are Plaintiffs’ allegations that some of the Manufacturer Defendants 

sponsored some of the same medical professionals, organizations, and publications. 2AC ¶¶ 352-

451, 532-34, 754-58. These allegations at best show “parallel conduct that could just as well be 

independent action,” not an unlawful conspiracy. Twombly, 550 U.S. at 556-57. That is 

particularly true here, given that the Manufacturer Defendants are competitors, and courts 

should, “without suspecting illegal collusion, expect competing firms to keep close track of each 

other’s . . . market behavior and often . . . imitate that behavior.” In re Text Messaging Antitrust 

Litig., 782 F.3d 867, 879 (7th Cir. 2015); see In re Ins. Brokerage Antitrust Litig., 618 F.3d at 

322 (the fact that “market behavior is interdependent and characterized by conscious parallelism” 

is insufficient to allege an agreement). 

 Similarly, although Plaintiffs allege that the Manufacturer and Distributor Defendants 

participated in two industry-wide trade associations (the “Pain Care Forum” and the “HDA”), 
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2AC ¶¶ 532, 763, courts routinely hold that mere participation in a trade association is 

insufficient to show an illicit agreement. See, e.g., Almanza, 851 F.3d at 1072; Consol. Metal 

Prods., 846 F.2d at 293-94. Plaintiffs’ allegations regarding the structure and operation of the 

HDA and Pain Care Forum are entirely consistent with lawful industry conduct: indeed, 

Plaintiffs concede that the HDA put forth strict “Industry Compliance Guidelines” designed to 

encourage distributors to report suspicious orders. 2AC ¶¶ 522, 853.48 Because Plaintiffs allege 

only parallel conduct between business competitors, and not the existence of any agreement to 

do something improper, Plaintiffs’ civil conspiracy claim should be dismissed. 

XIV. ALL CLAIMS SHOULD BE DISMISSED, IN PART, AS TIME-BARRED 

A. The Applicable Statutes of Limitations Bar Plaintiffs’ Claims 

Plaintiffs’ claims rely largely on alleged acts or omissions that occurred as far back as the 

mid-1990s. See, e.g., 2AC ¶¶ 190, 258, 303. But each claim is subject to a statute of limitations, 

and the longest applicable limitations period is five years. See O.R.C. § 2923.34(J) (five-year 

period for OCPA claim); Bradley v. Miller, 96 F. Supp. 3d. 753, 768 n.12 (S.D. Ohio 2015).49 

                                                 
48 The 2AC also references “agreements whereby the Manufacturer Defendants installed security 
vaults for the Distributor Defendants in exchange for agreements to maintain minimum sales 
performance thresholds.” 2AC ¶ 530. The 2AC, however, does not allege that such agreements 
are unlawful (they are not). Nor does it come close to pleading the necessary specifics about how 
the agreements were purportedly used “as a tool to violate” the law. 
49 The “injury through criminal acts” claim is subject to a one-year limitations period. See State 
ex rel. Cty. of Cuyahoga v. Jones Lang Lasalle Great Lakes Co., 2017 WL 4177024, at *24 
(Ohio Ct. App. Sept. 21, 2017). The remaining claims are subject to a four-year limitations 
period. See Agency Holding Corp. v. Malley-Duff & Assocs., 483 U.S. 143, 156 (1987) (RICO); 
O.R.C. § 2305.09(C) (fraud); id. § 2305.09(D) (statutory public nuisance, common law absolute 
nuisance, negligence); see also Elmer v. S.H. Bell Co., 127 F. Supp. 3d 812, 823 (N.D. Ohio 
2015) (applying O.R.C. § 2305.09(D) to negligence claim); Ashtabula River Corp. v. Conrail, 
549 F. Supp. 2d 981, 984 (N.D. Ohio 2008) (same as to statutory and common law public 
nuisance claims). Although unjust enrichment claims can have up to a six-year statute of 
limitations, a six-year period is inapplicable to the unjust enrichment claim here for two reasons: 
(1) the claim is derivative; and (2) the claim should be subject to § 2305.09(C), as it is grounded 
in fraud. Hambleton v. R.G. Barry Corp., 465 N.E.2d 1298, 1301 (Ohio 1984). 
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For each of these claims, Plaintiffs’ “cause of action accrue[d], and [the] statute of 

limitations beg[an] to run, when the [alleged] wrongful act [was] committed.” Lutz v. 

Chesapeake Appalachia, LLC, 717 F.3d 459, 473 (6th Cir. 2013). Accordingly, the Court should 

dismiss Plaintiffs’ claims to the extent they rely on alleged conduct committed before January 

22, 2013: (1) five years before Plaintiffs brought suit—by the entities named in the original 

complaint; and (2) before April 25, 2013 and May 18, 2013 by the entities named for the first 

time in the 1AC and 2AC, respectively. See Nat’l R.R. Passenger Corp. v. Morgan, 536 U.S. 

101, 112 (2002) (“[D]iscrete acts that fall within the statutory time period do not make timely 

acts that fall outside the time period.”); Asher v. Unarco Material Handling, Inc., 596 F.3d 313, 

318 (6th Cir. 2010) (“[A]n amendment which adds a new party creates a new cause of action and 

there is no relation back to the original filing for purposes of limitations.”). By way of example, 

claims premised on allegations that the Manufacturer Defendants’ alleged misconduct began 

roughly 20 years ago, see 2AC ¶¶ 4, 7, 175, 187-201, 271, 315, 327, 788-89, 829, including 

publications, advertisements, and third-party materials that were allegedly created and published 

before January 2013, e.g., id. ¶¶ 211, 215-16, 224, 232-33, 246-50, 254-55, 260, 269, 272, 275, 

285-86, 288, 298, 302, 313, 369, 381, 390-92, 404, are barred by the statute of limitations. 

Plaintiffs cannot recover for any alleged injuries caused by such conduct, nor can they rely on 

more recent conduct as a “bootstrap to recover for injuries” caused by that time-barred conduct. 

Meros v. Dimon, 2017 WL 6508723, at *7 (S.D. Ohio Dec. 20, 2017). 

B. No Exception to the Limitations Periods Applies 

The 2AC attempts to avoid dismissal of Plaintiffs’ claims as time-barred by citing four 

exceptions to the limitations period: the discovery rule and the fraudulent concealment, equitable 

tolling, and continuing violation doctrines. See 2AC ¶¶ 767-77. None applies.  
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1. The Discovery Rule, Fraudulent Concealment Doctrine, and 
Equitable Tolling Doctrine Do Not Apply 

The discovery rule, fraudulent concealment doctrine, and equitable tolling doctrine must 

be “specially tailored” to the particular context, Flagstar Bank, FSB v. Airline Union’s Mortg. 

Co., 947 N.E.2d 672, 676 (Ohio 2011), and applied only in “compelling cases,” Sharp v. Ohio 

Civil Rights Comm’n, 2005 WL 589889, at *2 (Ohio Ct. App. Mar. 10, 2005). At a minimum, to 

invoke any of these tolling doctrines, each Plaintiff must allege facts showing that it “failed to 

discover the facts giving rise to the claim despite the exercise of due diligence.” Id.; see also 

Flowers v. Walker, 589 N.E.2d 1284, 1287-88 (Ohio 1992) (under discovery rule, plaintiff “need 

not have discovered all the relevant facts necessary to file a claim”; rather, the plaintiff must just 

be on “notice to investigate the [relevant] facts and circumstances” to pursue claim). In addition, 

the fraudulent concealment and equitable estoppel doctrines require affirmative conduct—apart 

from the underlying fraud—to “conceal evidence of the alleged wrongdoing.” Sharp, 2005 WL 

589889, at *2; see also Cheatom v. Quicken Loans, 587 F. App’x 276, 280 (6th Cir. 2014) 

(equitable estoppel); Thornton v. State Farm Mut. Auto Ins. Co., 2006 WL 3359448, at *6 (N.D. 

Ohio Nov. 17, 2006) (fraudulent concealment).      

Here, Plaintiffs fail to plead facts sufficient to support application of any of these 

exceptions. To the contrary, the 2AC confirms that Plaintiffs knew, or reasonably should have 

known, of the alleged fraud long before January 22, 2013. Indeed, many of the matters Plaintiffs 

rely upon in their 2AC were publicly available before 2013. For example: 

• FDA’s public regulatory actions related to opioids began as early as 2001, 
which Plaintiffs now claim show actionable misconduct on the part of the 
Manufacturer Defendants. See, e.g., 2AC ¶¶ 198-201, 271, 315, 327, 788-89;  

• Articles related to opioids and opioid addiction that were published as early as 
2001. See, e.g., id. ¶¶ 267, 271, 284, 286; and 

• The Manufacturer Defendants’ efforts to market opioids, which were public 
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by their very nature. See, e.g., id. ¶¶ 169, 183-88.   

In addition to having access to this pre-2013 publicly available information, Plaintiffs also 

necessarily knew of their costs associated with opioids more than five years ago. Nor have 

Plaintiffs alleged (and, indeed, cannot allege) that any Manufacturer Defendants took affirmative 

steps to prevent Plaintiffs from bringing their claims, particularly given that the allegedly 

fraudulent statements were publicly available. As a result, the discovery rule, fraudulent 

concealment doctrine, and equitable estoppel doctrine do not apply. See Egerer v. Woodland 

Realty, Inc., 556 F.3d 415, 424-25 (6th Cir. 2009); Cheatom, 587 F. App’x at 280; Lutz, 717 F.3d 

at 470. 

2. The Continuing Violation Doctrine Does Not Apply 

Like other tolling doctrines, the continuing violation doctrine is narrow—courts are 

“extremely reluctant” to apply it outside the context of Title VII. Nat’l Parks Conserv. Ass’n v. 

Tenn. Valley Auth., 480 F.3d 410, 416 (6th Cir. 2007). For it to apply, a plaintiff must show: “(1) 

the defendants engage in continuing wrongful conduct; (2) injury to the plaintiff accrues 

continuously; and (3) had the defendants at any time ceased their wrongful conduct, further 

injury would have been avoided.” Hensley v. City of Columbus, 557 F.3d 693, 697 (6th Cir. 

2009).  

The first element is not met, as there are no facts to show that the Manufacturer 

Defendants have engaged in continuing conduct capable of triggering the continuing violation 

doctrine. To show such conduct, Plaintiffs cannot simply allege that the alleged improper acts are 

“sufficiently related.” Sharpe v. Cureton, 319 F.3d 259, 268 (6th Cir. 2003). Rather, Plaintiffs 

must show that the acts “cannot be said to occur on any particular day, but [rather] occur over a 

series of days or years.” Id. at 267. By contrast, if a defendant engages in “discrete acts” that, 

standing alone, are “potentially actionable,” there is no continuing violation. Bowerman v. Int’l 
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Union, 646 F.3d 360, 366-67 (6th Cir. 2011).50 Here, Plaintiffs allege (and at the time were 

aware of) discrete acts that were themselves potentially actionable: that is, different defendants 

engaging in different conduct at different periods of time causing different alleged harms. Id. 

The remaining two elements also are not met. First, injury has not accrued continuously; 

even assuming that Plaintiffs can show causation (and they cannot), the Manufacturer 

Defendants’ alleged earlier conduct caused only some injuries, but their later alleged conduct 

would have caused different, stand-alone injuries. Different prescribers, for example, may have 

relied on different alleged representations in writing different prescriptions that led to different 

alleged harms; and different “suspicious” opioid orders may have caused different alleged harms, 

too. Second, ceasing conduct would not have prevented further alleged harm—indeed, according 

to Plaintiffs, the Manufacturer Defendants’ earlier conduct has caused “ongoing” harm to 

Plaintiffs. 2AC ¶ 19; see id. ¶¶ 988, 1004-05. The continuing violation doctrine therefore does 

not apply. 

CONCLUSION 

For the foregoing reasons, the 2AC should be dismissed with prejudice. 

 

Dated:  May 25, 2018 Respectfully submitted, 
 
 
/s/ Charles C. Lifland (consent) 
 
Charles C. Lifland 
O’MELVENY & MYERS LLP 
400 S. Hope Street 
Los Angeles, CA 90071 

                                                 
50 Also, Plaintiffs may not simply allege that pre-limitations period acts caused post-limitations 
period harm. Trzebuckowski v. City of Cleveland, 319 F.3d 853, 858 (6th Cir. 2003) (noting the 
“difference between a continuing violation and a continuing effect of a prior violation”); see 
Pittman v. Spectrum Health Sys., 612 F. App’x 810, 814 (6th Cir. 2015) (collecting cases). 
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

In Re: National Prescription Opiate 
Litigation

COUNTY OF SUMMIT, OHIO, 
et al.,

Plaintiffs,

v.

PURDUE PHARMA L.P., et al.,

Defendants.

) MDL No. 1:17-cv-02804
)
) CASE NO.  1:18-op-45090
)
) JUDGE DAN AARON POLSTER
)
) MAGISTRATE JUDGE DAVID A. RUIZ
)
)
) REPORT AND RECOMMENDATION
)
)
)

On May 25, 2018, the Distributor Defendants,1 Pharmacy Defendants,2 and 

Manufacturer Defendants3 filed Motions to Dismiss the Second Amended Complaint. (R. 491,

R. 497, R. 499).4 On June 22, 2018, Plaintiffs filed an omnibus brief in opposition to the 

1 The motion to dismiss identifies the “Distributors” as AmerisourceBergen Drug Corporation, 
Cardinal Health, Inc., and McKesson Corporation. (R. 491, PageID# 7455).
2 The motion to dismiss identifies the “Pharmacies” as Walmart Inc., Rite Aid Corp., Walgreens 
Boots Alliance, Inc., and CVS Health Corp. (R. 497, PageID# 7581).
3 The motion to dismiss identifies the “Manufacturers” as Purdue Pharma LP, Purdue Pharma 
Inc., and The Purdue Frederick Company Inc. (“Purdue”); Allergan Finance, LLC f/k/a Actavis, 
Inc. f/k/a Watson Pharmaceuticals, Inc. (“Allergan/Actavis”); Watson Laboratories, Inc., Actavis 
Pharma, Inc., Actavis LLC, Teva Pharmaceuticals, USA, Inc., and Cephalon, Inc. (“Teva”); 
Johnson & Johnson (“J&J”); Janssen Pharmaceuticals, Inc., Ortho-McNeil-Janssen 
Pharmaceuticals, Inc., and Janssen Pharmaceutica, Inc. (“Janssen”); Endo Health Solutions Inc. 
and Endo Pharmaceuticals Inc. (“Endo”); Insys Therapeutics, Inc. (“Insys”); and Mallinckrodt 
LLC (“Mallinckrodt”). (R. 499, PageID# 7632).
4 On May 18, 2018, Plaintiffs filed their Second Amended Complaint (R. 477), which included
impermissible amendments. After the motions to dismiss were filed, Plaintiffs filed two 
“corrected” Second Amended Complaints on May 29, 2018—a redacted version (R. 513) and a 
sealed version. (R. 514). In order to maintain the integrity of the paragraph numbering from the 
document initially filed on May 18, 2018, the Special Master advised the parties that the 
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motions. (R. 654). On July 13, 2018, Defendants filed their reply briefs. (R. 742, 744, 746). This 

report and recommendation addresses all three motions. 

I. Fed. R. Civ P. 12(b)(6) Standard

When ruling upon a motion to dismiss filed under Fed. R. Civ. P. 12(b)(6), a court must 

accept as true all the factual allegations contained in the complaint. See Erickson v. Pardus, 551 

U.S. 89, 93-94 (2007); accord Streater v. Cox, 336 Fed. App’x 470, 474 (6th Cir. 2009).

Nonetheless, a court need not accept conclusions of law as true. Under Fed. R. Civ. P. 8(a)(2), a 

pleading must contain a “short and plain statement of the claim showing that the pleader is 

entitled to relief.”

As the Court held in [Bell Atlantic Corp. v.] Twombly, 550 U.S. 544, 127 S. Ct. 
1955, 167 L. Ed. 2d 929, the pleading standard Rule 8 announces does not require 
“detailed factual allegations,” but it demands more than an unadorned, the-
defendant-unlawfully-harmed-me accusation. Id., at 555, 127 S. Ct. 1955, 167 L. 
Ed. 2d 929 (citing Papasan v. Allain, 478 U.S. 265, 286, 106 S. Ct. 2932, 92 L. 
Ed. 2d 209 (1986)). A pleading that offers “labels and conclusions” or “a 
formulaic recitation of the elements of a cause of action will not do.” 550 U.S., at 
555, 127 S. Ct. 1955, 167 L. Ed. 2d 929. Nor does a complaint suffice if it tenders 
“naked assertion[s]” devoid of “further factual enhancement.” Id., at 557, 127 S. 
Ct. 1955, 167 L. Ed. 2d 929.

To survive a motion to dismiss, a complaint must contain sufficient factual matter, 
accepted as true, to “state a claim to relief that is plausible on its face.” Id., at 570, 
127 S.Ct. 1955.  A claim has facial plausibility when the plaintiff pleads factual 
content that allows the court to draw the reasonable inference that the defendant is 
liable for the misconduct alleged. Id., at 556, 127 S.Ct. 1955. The plausibility 
standard is not akin to a “probability requirement,” but it asks for more than a 
sheer possibility that a defendant has acted unlawfully. Ibid. Where a complaint 
pleads facts that are “merely consistent with” a defendant's liability, it “stops short 
of the line between possibility and plausibility of ‘entitlement to relief.’” Id., at 

subsequent “corrected” filings not delete the impermissible amendments, but rather use strike-
through font to denote those portions that were no longer operative. Although the parties’ briefs 
cite to R. 477, the court cites to R. 514 as it is the operative second amended complaint. For the 
sake of brevity, any reference to the “complaint” hereafter refers to R. 514. Public users unable 
to access the sealed version may refer to R. 513, where the paragraph numbers should parallel 
the citations to R. 514.
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557, 127 S.Ct. 1955 (brackets omitted).

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Twombly, 550 U.S. 544).

A court “may dismiss a complaint for failure to state a claim ‘only if it is clear that no 

relief could be granted under any set of facts that could be proved consistent with the 

allegations.’” Trollinger v. Tyson Foods, Inc., 370 F.3d 602, 615 (6th Cir. 2004) (quoting 

Swierzkiewickz v. Sorema N.A., 534 U.S. 506, 514 (2002); Hishon v. King & Spalding, 467 U.S. 

69, 73 (1984)).

II. Factual Allegations of the Complaint5

A. Increase in Opioid Use/Abuse and Overdose Deaths 

The complaint alleges that the Manufacturers and Distributors of opioids began in the late 

1990s to expand the use of opioids by developing a “deliberate marketing strategy” coupled with 

“deliberate efforts to evade restrictions on opioid distribution.” (R. 514 at ¶¶3-4). Plaintiffs 

allege that annual deaths from opioid overdoses increased sharply from 8,000 in 1999 to 20,000 

in 2009 and up to 33,000 in 2015. Id at ¶4. From 1999 through 2016, it is alleged that 350,000 

individuals died from an opioid overdose. Id at ¶5. More than 200,000 of those deadly overdoses 

involved prescription opioids. Id. For others who overdosed from non-prescription opioids, such 

as heroin, it is estimated that 80 percent of people who began abusing heroin in the past decade 

started with prescription opioids. Id. at ¶6. By 2014, nearly 2 million Americans were addicted to 

prescription opioids with another 600,000 addicted to heroin. (R. 514 at ¶16).   

5 This report and recommendation provides only a brief overview of the voluminous factual 
allegations in the over 300 page complaint. 
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4

B. Allegations of an Intentional Campaign to Increase Opioid Use

Plaintiffs allege that the Manufacturers6 initiated a massive marketing campaign based 

on false and misleading information to cause a dramatic increase in opioid prescriptions. (R. 514

at ¶10). Despite knowing the highly addictive properties of opioids, the Manufacturers sought to 

dramatically increase sales by means of publications, websites, and educational programs, 

resulting in a fourfold increase in opioid sales since 1999 and $9.6 billion in opioid sales in 2015 

alone. Id. at ¶¶11-13. Plaintiffs allege the Manufacturers engaged in a series of marketing 

techniques that knowingly misrepresented both the risks and benefits of opioids for chronic pain 

treatment in order to “reverse the long-settled understanding of the relative risks and benefits of 

opioids.” (R. 514 at ¶¶174-175). 

1. Nine Categories of Misrepresentations

Plaintiffs allege the Manufacturers employed the following “nine categories of 

misrepresentations” concerning opioid treatment: (1) the risk of addiction from chronic opioid 

therapy is low; (2) such risk can be easily identified and managed; (3) signs of addiction are 

“pseudoaddiction,” requiring more opioids; (4) withdrawal can be avoided by tapering; (5) 

dosage can be increased without additional risks; (6) long-term opioid use improves functioning; 

(7) alternative forms of pain relief are riskier; (8) OxyContin provides twelve hours of pain 

relief; and, (9) new formulas of certain opioids successfully deter abuse. (R. 514 at ¶177). 

Plaintiffs assert that all the above are false; that the Manufacturers knew them to be false; and, 

nonetheless, “set out to convince physicians, patients, and the public at large of the truth of each 

6 Plaintiffs’ use of the term “Marketing Defendants” includes defendants that have 
“manufactured and sold” prescription opioids (R. 514 at ¶63), while those same defendants 
identify themselves as “Manufacturer Defendants” in their motion to dismiss. (R. 499). For the 
sake of consistency, the court refers to this category of defendants simply as “Manufacturers.” 
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5

of these propositions in order to expand the market for their opioids.” Id. at ¶178. The complaint 

proceeds to allege that each of the Manufacturers perpetuated the notion that the risk of addiction 

from opioid use is low. Id. at ¶¶180-232. The complaint also alleges how some of the other eight 

propositions were perpetuated.7 Id. at ¶¶233-351.     

2. Use of Front Groups, Key Opinion Leaders, and Continuing Medical 
Education Courses to Spread False and Misleading Information        

Plaintiffs further allege that Manufacturers funded and controlled advocacy groups, 

which Plaintiffs label as “front groups,” that distributed patient education materials and treatment 

guidelines that overstated the benefits of opioids for chronic pain treatment while understating 

the risks of addiction. (R. 514 at ¶¶350-354). The front groups were used to create the façade of 

“neutral and credible third parties” to influence opioid prescribing practices. Id. These front 

groups included both professional societies as well as patient advocacy organizations and 

received millions of dollars from the Manufacturers. Id. at ¶353. Plaintiffs further allege that 

individual executives, board members, and staff members of these front groups received

substantial payments from the Manufacturers, many of whom were physicians on the 

Manufacturers’ payroll, as consultants or speakers at medical events. Id. at ¶¶354, 363. These 

front groups minimized addiction risks while promoting opioid use for chronic pain, criticized 

existing CDC guidelines for opioid prescribing, and lobbied against existing laws that curbed 

opioid use. Id. at 355. The Manufacturers allegedly guided, reviewed, and approved false and 

misleading statements issued by the front groups. Id. at ¶356. 

Plaintiffs identify numerous organizations that allegedly received funding from 

7 The Plaintiffs acknowledge that “not every Marketing Defendant” propagated each of the nine 
misrepresentations, but asserts that liability is not predicated upon every Manufacturer 
perpetuating all nine misrepresentations. (R. 514 at ¶179).   
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Manufacturers and served as front groups to distribute tens of thousands of pamphlets and other 

materials containing misrepresentations regarding opioids. Those entities included: American 

Pain Foundation (APF), an off-shoot of APF, the National Initiative on Pain Control (NIPC),  

American Academy of Pain Medicine (AAPM), American Pain Society, Alliance for Patient 

Access (APA), the U.S. Pain Foundation, and the American Geriatrics Society. (R. 514 at ¶¶357-

395). Plaintiffs also allege that the Federation of State Medical Boards (FSMB), a trade 

organization representing various state medical boards, received grants from Manufacturers for 

specific opioid and pain management programs. Id. at ¶¶377-382. Beginning in 1998, the FSMB 

began “developing treatment guidelines for the use of opioids for the treatment of pain,” that 

“was produced ‘in collaboration with pharmaceutical companies.’” Id. at ¶379. It is alleged that 

the 1998 Guidelines, as well as a subsequent FSMB publication entitled Responsible Opioid 

Prescribing, “convey[ed] the alarming message that ‘under-treatment of pain’ would result in 

official discipline, but no discipline would result if opioids were prescribed as part of an ongoing 

patient relationship and prescription decisions were documented.” (R. 514 at ¶¶381-382).            

Plaintiffs also allege that the Manufacturers “paid and cultivated a select circle of doctors 

who were chosen and sponsored” for their pro-opioid messages in order “to create the grave 

misperception science and legitimate medical professionals favored the wider and broader use of 

opioids.” (R. 514 at ¶396). Plaintiffs label these doctors “key opinion leaders” (KOLs). Id. at 

¶¶176, 398. They were used “to present the appearance that unbiased and reliable medical 

research supporting the broad use of opioid therapy for chronic pain had been conducted and was 

being reported on by independent medical professionals.” Id. at ¶397. The publications of these 

physicians were funded by the Manufacturers as they supported the position that opioid 

treatment for chronic pain was appropriate, all while knowing these statements were false and 
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misleading. Id. at ¶¶401-403. According to the complaint, one of the KOLs later acknowledged 

in an interview that his earlier statements were “pseudoscience,” the primary goal of which was 

to destigmatize opioids. Id. at ¶¶410-11.       

The Manufacturers are alleged to have “created a body of false, misleading, and 

unsupported medical and popular literature about opioids that (a) understated the risks and 

overstated the benefits of long-term use; (b) appeared to be the result of independent, objective 

research; and (c) was likely to shape the perceptions of prescribers, patients, and payors.” (R. 

514 at ¶446). Plaintiffs allege the literature originated from the Manufacturers’ marketing 

departments and had no scientific research basis. Id. at ¶¶448-451. The Manufacturers 

“aggressively distributed their false message … through thousands of Continuing Medical 

Education Courses,” (CMEs), that physicians attended to maintain their licenses. (R. 514 at

¶¶429-432). These CMEs allegedly “inflate the benefits of opioids, and frequently omit or 

downplay their risks and adverse effects,” causing physicians that listened to these CMEs to be 

misled. Id. at ¶¶433, 440-41.

3. Branded and Unbranded Advertising and Marketing

Plaintiffs allege that the Manufacturers collectively spent more than $14 million on 

medical journal advertising of opioids in 2011, which included $8.3 million by Purdue, $4.9 

million by Janssen, and $1.1 million by Endo. (R. 514 at ¶442). These included journals 

targeting specialists, such as the Journal of Pain and Clinical Journal of Pain, as well as journals 

with a wider medical audience, such as the Journal of the American Medical Association. Id. It is 

further alleged that the Manufacturers promoted opioids through “unbranded advertising” that, in 

contrast to a “branded” advertisement, does not require the advertiser to include risks, possible 

side effects and contraindications. Id. at ¶444. Such advertising was directed at physicians and 
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consumers, as studies have shown that physicians are significantly more likely to prescribe a 

drug if a patient asks for it. Id. at ¶¶443-44. As an example one website contained testimonials 

from alleged pain advocates, who were paid significant sums by Defendant Purdue. Id. at ¶445. 

It is further alleged that the Manufacturers’ sales representatives met with “hundreds of 

thousands” of doctors “to disseminate their misrepresentations in targeted, one-on-one settings 

that allowed them to promote their opioids and to allay individual prescribers’ concerns about 

prescribing opioids for chronic pain.” Id. at ¶¶452-455. The Manufacturers, in 2014 alone, spent 

“$166 million on detailing branded opioids to doctors. This amount is twice as much as the 

Manufacturers spent on detailing in 2000. The amount includes $108 million spent by Purdue, 

$34 million by Janssen, $13 million by Teva, and $10 million by Endo.” Id. at ¶¶455-461.

C. Distribution and Sales Allegations        

Since 1999, the onset of the Manufacturers’ alleged marketing actions, the amount of 

prescription opioids in the United States nearly quadrupled. (R. 514 at ¶12). Plaintiffs maintain 

that all Defendants were required to register as either manufacturers or distributors pursuant to 

21 U.S.C. § 823 and 21 C.F.R. §§ 1301.11, 1301.74. (R. 514 at ¶¶500-504). Plaintiffs allege the 

Defendants have a duty “to report suspicious orders and further to not ship those orders unless 

due diligence disproves those suspicions.” Id. at ¶¶501-505. Plaintiffs allege these duties stem 

from multiple sources including state law, common law, an assumed duty, and as registrants with 

the Drug Enforcement Agency (DEA) as manufacturers and/or distributors of Schedule II 

controlled substances. Id.

Plaintiffs assert that the Controlled Substances Act (CSA) requires both the 
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Manufacturers and the Distributors8 of Schedule II substances, such as opioids, to limit sales 

within a quota set by the DEA; register to manufacture or distribute opioids; maintain effective 

controls against diversion of the controlled substances that they manufacture or distribute; and to 

design and operate a system to identify suspicious orders of controlled substances, halt such 

unlawful sales, and report them to the DEA. Id. at ¶507. Plaintiffs allege Defendants failed to 

control the supply chain, prevent diversion, report suspicious orders, and halt shipments. Id. at 

¶¶14, 518.

Plaintiffs allege Defendants worked together to increase the supply of opioids and 

fraudulently increased the quotas that governed the manufacture and distribution of prescription 

opioids. (R. 514 at ¶¶526-528). It is alleged that the Manufacturers engaged in the practice of 

paying rebates and/or “chargebacks” to the Distributors for sales of prescription opioids to boost 

sales and refine their marketing efforts. Id. at ¶529. Defendants worked together through trade or 

other organizations, such as the Pain Care Forum (PCF) or the Healthcare Distribution Alliance 

(HDA) to increase opioid sales. Id. at ¶531. The PCF, which included the previously described 

front groups, Manufacturers and Distributors, spent $140 million to lobby state and national 

legislatures on an array of issues, including opioids. Id. at ¶¶533-535.

Furthermore, Plaintiffs allege the HDA created a private network where representatives 

of the Manufacturers and Distributors could form relationships and create alliances between 

them and hold strategic business discussions between high-level executives. Id. at ¶¶535-540. 

8 In the complaint, the Plaintiffs also classify the national retail pharmacy defendants as 
“Distributor Defendants.” (R. 514 at ¶¶107, 111-112, 124-128). These defendants, however, 
moved separately to dismiss the complaint and, in the Analysis section, the court differentiates 
between these two categories of defendants by referring to them either as “Distributors” or 
“Pharmacies.” For the purposes of this section only, the Plaintiffs’ references to the Distributor 
defendants in the complaint may encompass the Pharmacies.
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Thus, Plaintiffs allege that the Manufacturers and Distributors were “not two separate groups 

operating in isolation or two groups forced to work together in a closed system,” but rather 

“operated together as a united entity, working together on multiple fronts, to engage in the 

unlawful sale of prescription opioids.” Id. at ¶¶543-46. It is alleged the Defendants worked 

together to ensure that the Aggregate Production Quotas, Individual Quotas and Procurement 

Quotas allowed by the DEA remained artificially high to ensure that suspicious orders were not 

reported to the DEA thereby giving the DEA no basis to refuse to increase production quotas due 

to diversion. Id. at ¶¶550-552. Defendants, it is alleged, were “on notice” of the problems of 

abuse and diversion caused “inescapably from the fact that they flooded communities with 

opioids in quantities that they knew or should have known exceeded any legitimate market for 

opioids-even the wider market for chronic pain.” Id. at ¶557. 

Further, Defendants were “in possession of national, regional, state, and local prescriber-

and patient-level data that allowed them to track prescribing patterns over time.” Id. at ¶¶558-

563. It is also alleged that “Defendants refused to identify, investigate and report suspicious 

orders to the DEA when they became aware of the same despite their actual knowledge of drug 

diversion rings.” Id. at ¶566. Plaintiffs allege Defendants also failed to report prolific prescribers, 

but instead focused their sales efforts on them to even further increase their prescribing. Id. at 

¶¶569-578.

Plaintiffs also allege that several Distributors and Manufacturers have either admitted, 

been fined for, or been charged with failing to report suspicious orders. (R. 514 at ¶¶580-593,

595). The Defendants, through their trade associations, have acknowledged that “HDMA9 and 

9 HDMA is the Healthcare Distribution Management Association, the predecessor of HDA. (R. 
514 at ¶522).  
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NACDS members not only have statutory and regulatory responsibilities to guard against 

diversion of controlled prescription drugs, but undertake such efforts as responsible members of 

society.” Id. at ¶599. They further have stated in court filings that “Distributors take seriously 

their duty to report suspicious orders, utilizing both computer algorithms and human review to 

detect suspicious orders based on the generalized information that is available to them in the 

ordering process.” Id. (emphasis added).

It is alleged that the Manufacturers marketed their products and disseminated their 

misrepresentations in the state of Ohio, and their nationwide “policies, plans, and procedures that 

were the same in Summit County as they were across the country.” (R. 514 at ¶¶671-672). Sales 

representatives from each of the Manufacturers visited prescribers in Summit County, which 

frequently coincided with payments to prescribers for “promotional speaking,” “food and 

beverage,” “consulting,” “travel and lodging,” “honoraria,” and “education.” Id. at ¶673. Summit 

County had an opioid prescription rate exceeding its population from 2008 to 2011—a rate that 

has remained higher than the national average.10 Id. at ¶674.

III. Analysis

A. Counts One and Two: Federal RICO Claims 

In Count One of the complaint, Plaintiffs allege a civil violation of the Racketeer 

Influenced and Corrupt Organizations (RICO) Act § 1961 et seq. based on a marketing enterprise 

theory against the Manufactures, specifically Defendants Purdue, Cephalon, Janssen, Endo, and 

Mallinckrodt, whom the Plaintiffs refer to as “Marketing Defendants.” (R. 514, PageID# 11178). 

10 The complaint states that from 2010 to 2016, according to Ohio data, Summit County, whose 
population is 540,000 residents, averaged 36.4 million doses of opioids dispensed per year, with 
a high of 39.5 million. (R. 514 at ¶689). 

Case: 1:17-md-02804-DAP  Doc #: 1025  Filed:  10/05/18  11 of 103.  PageID #: 24817

Pltf.App.160

      Case: 19-3827     Document: 25     Filed: 10/02/2019     Page: 210



12

In Count Two, Plaintiffs allege a civil RICO violation based on a supply chain enterprise theory 

against both the Manufacturers and Distributors, specifically Defendants Purdue, Cephalon, 

Endo, Mallinckrodt, Actavis, McKesson, Cardinal, and AmerisourceBergen, whom Plaintiffs 

refer to as “Supply Chain Defendants.” Id. at PageID# 11187.

The RICO Act includes a civil-suit provision that permits: “[a]ny person injured in his 

business or property by reason of” RICO’s substantive provisions to “sue…in any appropriate 

United States district court and shall recover threefold the damages he sustains and the cost of 

the suit, including a reasonable attorney’s fee….” 18 U.S.C. § 1964(c). If a defendant “engages 

in a pattern of racketeering activity in a manner forbidden by these provisions, and the 

racketeering activities injure the plaintiff in his business or property, the plaintiff has a claim 

under § 1964(c).” Sedima, S.P.R.L. v. Imrex Co., Inc., 473 U.S. 479, 495 (1985). The Supreme 

Court has instructed that “the RICO statute provides that its terms are to be ‘liberally construed 

to effectuate its remedial purposes.’” Boyle v. United States, 556 U.S. 938, 944 (2009) (citations 

omitted); accord Ray v. Spirit Airlines, Inc., 836 F.3d 1340, 1349 (11th Cir. 2016). The 

Defendants’ motions challenge Plaintiffs’ RICO standing, allege they failed to plead causation 

and necessary RICO elements, and assert that Plaintiffs’ supply chain enterprise theory attempts 

to bring a cause of action for violating the CSA for which they maintain there is no private right 

of action. (R. 491-1, PageID# 7477-7491, 499-1, PageID# 7664-7689).    

1. Standing

“RICO’s civil-suit provision imposes two distinct but overlapping limitations on 

claimants—standing and proximate cause. Standing poses a threshold question involving 

constitutional, prudential and (as in this case) statutory limitations on who may sue, regardless of 

the merits of that person's claim.” Trollinger, 370 F.3d at 612 (citing Allen v. Wright, 468 U.S.
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737, 750-51 (1984)). In addition,“[b]ecause Congress modeled this provision on similar language 

in the antitrust laws (§ 4 of the Clayton Act and § 7 the Sherman Act) and because the antitrust 

laws have been interpreted to require that a private plaintiff show proximate cause in order to 

have standing to sue, RICO civil claims also require proximate cause.” Trollinger, 370 F.3d at 

612 (citing Holmes v. Sec. Investor Prot. Corp., 503 U.S. 258, 267–68 (1992); Sedima, 473 U.S. 

at 496).

The Defendants are correct in asserting that the standing requirements of a civil RICO 

claim require a plaintiff to allege (1) a direct injury,11 and (2) the injury is to the plaintiff’s 

“business or property.” (R. 491-1, PageID# 7478-7486; R. 499-1, PageID# 7664). Plaintiffs 

summarize their alleged injuries into three categories: (1) public expenditures made in direct 

response to opioid use and trafficking; (2) lost tax revenue resulting from abuse, misuse, and 

addiction; and (3) losses caused by diminished property values. (R. 514 at ¶¶ 902, 934). 

a. Business or Property

There is no dispute that a RICO claim requires injury to “business or property.” See, e.g., 

Sedima, 473 U.S. at 496 (“the plaintiff only has standing [under RICO] if, and can only recover 

to the extent that, he has been injured in his business or property by the conduct constituting the 

violation”) (emphasis added); accord Ray, 836 F.3d at 1349. Plaintiffs do not contest that such a 

requirement exists, but rather argue that “[t]he harms that the Manufacturer and Distributor 

11 The court views the “direct injury” requirement as a consideration in the proximate cause 
inquiry and, therefore, addresses it below. In re Neurontin Mktg. & Sales Practice Litig., 712 
F.3d 21, 36 (1st Cir. 2013) (citing Holmes, 503 U.S. at 274 (“our use of the term ‘direct’ should
merely be understood as a reference to the proximate-cause enquiry”)); see also Wallace v. 
Midwest Fin. & Mortg. Servs., Inc., 714 F.3d 414, 419 (6th Cir. 2013) (stating that RICO 
incorporated “many traditional proximate-cause considerations,” and that “[o]ne such 
consideration is directness….”).   
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Defendants caused, which also impact the Plaintiffs’ revenue-generating function, are direct 

injuries to their ‘business and property.’” (R. 654, PageID# 15747). 

The Supreme Court in Reiter v. Sonotone Corporation analyzed the meaning of “business

or property” under the Clayton Act and indicated that “monetary injury, standing alone, may be 

injury in one’s ‘property.’” 442 U.S. 330, 340 (1979). The Reiter court further noted in the most 

unambiguous terms that “Money, of course, is a form of property.” Id. at 338; see also 

Chattanooga Foundry and Pipe Works v. City of Atlanta, 203 U.S. 390, 396 (1906) (“[a] person 

whose property is diminished by a payment of money wrongfully induced is injured in his 

property.”). Plaintiffs have alleged loss of tax revenue and increased public expenditures as 

damages in both of their RICO claims. (R. 514 at ¶¶902, 934). “[I]njuries in the form of lost tax 

revenues and increased law enforcement costs…are at bottom, claims for lost money. Such 

inherently economic losses constitute injury to ‘property’ within the meaning of [RICO].” 

European Community v. RJR Nabisco, Inc., 150 F.Supp.2d 456, 492-93 (E.D.N.Y. 2001) (citing 

Reiter). Moreover, courts have determined that a government entities’ loss of tax revenue is a 

“business or property” interest under RICO. City of New York v. FedEx Ground Package Sys.,

Inc., 91 F. Supp. 3d 512, 524 (S.D.N.Y. 2015); City of New York v. Gordon, 1 F. Supp. 3d 94, 

113 (S.D.N.Y. 2013) (finding the city’s complaint alleging lost tax revenue “easily satisfies 

[RICO’s injury to business or property] element); see also City of New York v. Smokes-

Spirits.com, Inc., 541 F.3d 425, 445 (2d Cir. 2008) (“[L]ost taxes can constitute injury to 

‘business or property’ for purposes of RICO....”), rev'd on other grounds sub nom., Hemi Group, 

LLC v. City of New York, 559 U.S. 1 (2010) (reversing on lack of proximate cause).

In a criminal action, the Supreme Court held that a government’s “right to uncollected 

excise taxes … is ‘property’ in its hands. This right is an entitlement to collect money from 
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petitioners, the possession of which is ‘something of value’.…” Pasquantino v. United States,

544 U.S. 349, 355–56 (2005) (“Valuable entitlements [to collect excise taxes] are ‘property’ as 

that term ordinarily is employed”) (citing Leocal v. Ashcroft, 543 U.S. 1, 9 (2004) (“When 

interpreting a statute, we must give words their ordinary or natural meaning” (internal quotation 

marks omitted); Black's Law Dictionary 1382 (4th ed. 1951) (defining “property” as “extend[ing] 

to every species of valuable right and interest”)). 

As such, Plaintiffs have alleged a facially plausible claim for injury to their property. 

Defendants, however, assert that a government entity, when suing as a plaintiff, “cannot rely on 

expenditures alone to establish civil RICO standing, and there is no indication that the County 

holds a property interest in the law enforcement or health care services that it provides to the 

public.” Canyon Cty. v. Syngenta Seeds, Inc., 519 F.3d 969, 976, 979 (9th Cir. 2008). (R. 491-1,

PageID# 7480-7481; R. 499-1, PageID# 7665-7666)). Defendants, however, have not identified 

any Supreme Court or Sixth Circuit case directly on point with the facts of this case. Defendants 

rely almost exclusively on Canyon County and argue that RICO precludes the recovery of such 

government service expenditures. Id. This argument, however, is not persuasive on this record.

i. “Business or Property” as Commercial Interests

Canyon County determined that the “business or property language” found in both RICO 

and in the Clayton Act should be interpreted uniformly. 519 F.3d at 977. The court held to the 

view that an injury to business or property under the Clayton Act encompasses only “the 

interests of the [state] as a party to a commercial transaction.” 519 F.3d at 977 (acknowledging, 

however, that courts have “often, though not invariably, interpreted the two statutory provisions 

in a like manner.”); see also Welborn v. Bank of New York Mellon Corp., 557 Fed. App'x 383, 

387 (5th Cir. 2014) (“When a government sues under the civil RICO statute, the ‘business or 
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property’ element requires that the injury ‘refer to commercial interests or enterprises.’”). The 

Defendants, however, do not cite any Supreme Court or Sixth Circuit authority explicitly stating 

that a civil RICO action by a governmental entity is limited to property interests that stem from a 

commercial transaction or commercial interests. 

Indeed, the import of the phrase “business or property” in the Clayton Act context has

been construed at one time to be limited to “commercial interests.” See, e.g., Hawaii v. Standard 

Oil Co. of Cal., 405 U.S. 251, 264 (1972) (“[T]he words ‘business or property,’ … refer to 

commercial interests or enterprises” and a state may not seek damages for other injuries under 

the Clayton Act). The language in the Hawaii decision was greatly softened by Reiter, which 

also considered the meaning of the phrase “business or property” in the Clayton Act. The Reiter

Court explained that the Hawaii Court’s reference to “the phrase ‘commercial interests or 

enterprises,’ read [i]n context, in no sense suggests that only injuries to a business entity are 

within the ambit of [the Clayton Act].” Reiter, 442 U.S. at 339 (finding that Congress’ use of the 

disjunctive in the phrase “business or property” indicates that “‘business’ was not intended to 

modify ‘property,’ nor was ‘property’ intended to modify ‘business.’”)12 The Seventh Circuit 

Court of Appeals has acknowledged the Hawaii decision’s interpretation of the “business and 

property” phrase under the Clayton Act as referring only to commercial interests and competitive 

injuries, but held that “this is not the case under RICO.” Illinois Dep't of Revenue v. Phillips, 771 

12 The Canyon County decision appears to endorse a restrictive reading of Hawaii expressly 
rejected by Reiter. “[T]he language of an opinion is not always to be parsed as though we were 
dealing with language of a statute.” 442 U.S. at 341-342 (explaining that a “central premise” in 
Hawaii was a “concern over duplicative recoveries” and noting that the state of Hawaii was 
essentially trying to recover injuries to the business or property of consumers who could recover 
their own damage).
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F.2d 312, 314 (7th Cir. 1985). Other Circuit decisions also cautioned against reflexively applying 

the Clayton Act’s antitrust principles to RICO. See, e.g., Schacht v. Brown, 711 F.2d 1343, 1357-

58 (7th Cir. 1983), cert. denied sub nom. Arthur Andersen & Co., v. Schacht, 464 U.S. 1002 

(1983); Bennett v. Berg, 685 F.2d 1053, 1059 (8th Cir. 1982) (“In a RICO context, there are few 

countervailing reasons to lessen the impact of RICO remedies by imputing the limitations on 

standing which apply to antitrust law.”). The Schacht decision noted that “RICO was broadly 

aimed at ‘striking ... a mortal blow against the property interests of organized crime,” and, 

therefore, it was “reluctant to undermine that broad mission of RICO by engrafting onto its civil 

provisions a competitive injury requirement.” 711 F.2d at 1358.  

ii. Municipal Cost Recovery Rule

Canyon County also applied the municipal cost recovery rule, a tort doctrine developed 

under state common law, as a basis for concluding the public expenditures alone were 

insufficient to create RICO standing. 519 F.3d at 974, 979-980. “The ‘municipal cost recovery 

rule,’ also called the ‘free public services doctrine,’ is a common-law rule which provides that, 

absent specific statutory authorization or damage to government-owned property, a county 

cannot recover the costs of carrying out public services from a tortfeasor whose conduct caused 

the need for the services.” 32 A.L.R.6th 261 (Originally published in 2008) (emphasis added). 

Although the Ninth Circuit acknowledged that “we are not dealing with state common law, but 

with a statutory cause of action created by Congress [RICO],” the court applied the common law 

tort doctrine. Id. at 980. Furthermore, relying on a prior Ninth Circuit decision—Diaz v. Gates,

420 F.3d 897, 900 (9th Cir. 2005)—Canyon County found that “[f]inancial loss alone, however, 

is insufficient” to establish an injury to business or property under RICO “‘[w]ithout a harm to a 

specific business or property interest,’” and that said inquiry is “typically determined by 
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reference to state law.” 519 F.3d at 975.

The Sixth Circuit, however, has expressed a different view, acknowledging that “some 

role” may exist for state law with respect to the question of “where to set the ‘business or 

property’ threshold” in RICO cases, but emphasizing that this question “depends on federal 

statutory purpose, and that purpose is likely to support a definition that is uniform throughout the 

country.” Jackson v. Sedgwick Claims Mgmt. Servs., Inc., 731 F.3d 556, 565 (6th Cir. 2013) 

(quoting DeMauro v. DeMauro, 115 F.3d 94, 96–97 (1st Cir.1997)).13 The Canyon County court

opted to apply the state law doctrine barring recovery of municipal costs based on the notion that 

had “Congress meant to disrupt settled expectations and alter the legislatively-chosen system of 

funding local government services[,]” and allow treble recovery “under RICO for injuries arising 

from [the] provision of governmental services[] …we believe that Congress would have been 

more explicit.” 519 F.3d at 980. 

The Sixth Circuit, in Jackson, however has stated:  

Concerns about the scope of RICO are not new. Courts have long recognized that 
RICO has evolved “into something quite different from the original conception of 
its enactors,” who sought to “supplement old remedies and develop new methods 
for fighting crime.” Nonetheless, the unexpected scope of RICO can largely be 
attributed to the terms of the statute itself. Congress chose “self-consciously 
expansive language” when it adopted RICO, defined the “predicate acts” 
necessary to establish a pattern of racketeering activity broadly, and directed 
courts to give the statute a liberal construction, Organized Crime Control Act of 
1970. As a consequence, courts have frequently rejected arguments that RICO 
should be given constructions that prevent it from reaching conduct that Congress 
may not have intended it to reach. “[T]he fact that RICO has been applied in 
situations not expressly anticipated by Congress does not demonstrate ambiguity. 
It demonstrates breadth.”

* * *

13 See also Miller v. York Risk Servs. Grp., 2013 WL 6442764, at *3 (D. Ariz. Dec. 9, 2013) 
(distinguishing between the Sixth Circuit’s federal statutory purpose inquiry and the Ninth 
Circuit’s state-law based approach with respect to determining whether there has been a RICO 
injury to business or property), adopted, 2013 WL 11739992 (D. Ariz. Dec. 19, 2013).
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Another limitation in § 1964(c) that has its origins in the antitrust laws is the 
requirement that a plaintiff be “injured in his business or property” in order to 
bring a civil action. While the Supreme Court has yet to definitively interpret this 
phrase as it appears in § 1964(c), it has construed it in the context of the antitrust 
laws. In Reiter v. Sonotone Corp., … the Court held that “consumers who pay a 
higher price for goods purchased for personal use as a result of antitrust violations 
sustain an injury in their ‘business or property’” under § 4. In so doing, it rejected 
the respondents’ argument that “the phrase ‘business or property’ means ‘business 
activity or property related to one's business.’” While conceding the breadth of its 
ruling that “monetary injury, standing alone, may be injury in one’s ‘property,’” 
the Court pointed out that “[t]he phrase ‘business or property’ also retains 
restrictive significance. 

Jackson, 731 F.3d at 563-564 (internal citations omitted).

In addition, the court finds instructive other decisions addressing the scope of the 

municipal cost recovery rule and declining to find that it creates an absolute shield for chronic 

wrongdoers engaged in a pattern of conduct that creates great public expense. For example, 

courts have found an exception when the government’s costs are the product of a public 

nuisance. The Ohio Supreme Court was not persuaded that the municipal cost recovery rule 

barred Cincinnati’s recovery of expenses for police, emergency, health, corrections, prosecution 

and other related public services, in an action brought against handgun manufacturers, trade 

associations, and handgun distributors—alleging tort claims of negligence, product liability, and 

public nuisance. Cincinnati v. Beretta U.S.A. Corp., 768 N.E.2d 1136 (Ohio 2002). The Ohio 

Supreme Court stated:

Although a municipality cannot reasonably expect to recover the costs of city 
services whenever a tortfeasor causes harm to the public, it should be allowed to 
argue that it may recover such damages in this type of case. Unlike the train 
derailment that occurred in the Flagstaff[14] case, which was a single, discrete 

14 Canyon County relied upon City of Flagstaff v. Atchison, Topeka & Santa Fe Ry. Co., 719 
F.2d 322, 324 (9th Cir. 1983). The Flagstaff court applied the municipal cost recovery rule, but 
noted that it does not stand for the proposition that “a governmental entity may never recover the 
cost of its services. Recovery is permitted where it is authorized by statute or regulation … or
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incident requiring a single emergency response, the misconduct alleged in this 
case is ongoing and persistent. The continuing nature of the misconduct may 
justify the recoupment of such governmental costs. Therefore, if appellant can 
prove all the elements of the alleged torts, it should be able to recover the 
damages flowing from appellees’ misconduct. Moreover, even the Flagstaff court 
recognized that recovery by a governmental entity is allowed “where the acts of a 
private party create a public nuisance which the government seeks to abate.” 
Flagstaff, 719 F.2d at 324. We therefore reject the court of appeals’ holding that 
appellant cannot recover its governmental costs.

Id. at 1149-50.

Similarly, in City of Boston v. Smith & Wesson Corp., 2000 WL 1473568 (Mass. Super. 

Ct. 2000), the court held that said rule did not bar the city’s claim to recover law enforcement 

and emergency services costs against the defendants—firearms manufacturers, distributors, 

sellers, and firearms industry trade associations. The court distinguished other decisions applying 

the doctrine, noting as follows:

What each of these cases has in common is that the acts causing the damage were 
of the sort the municipality reasonably could expect might occur, and each of the 
results was a discrete emergency. Fires, fuel spills and ruptured gas mains are all 
frequent happenings which, while every effort is made to prevent them, can be 
expected to occur. Train derailments and airplane crashes are more unusual, but 
not so rare that a municipality can never expect to have to respond to such an 
emergency. The cases thus stand for the principle that such contingencies are part 
of the normal and expected costs of municipal existence, and absent legislation 
providing otherwise are costs to be allocated to the municipality’s residents 
through taxes. In addition, in those cases there is no evidence that the specific 
defendants had engaged in a repeated course of conduct causing recurring costs to 
the municipality.

Id. at * 8; see also James v. Arms Tech., Inc., 820 A.2d 27, 48-49 (N.J. App. Div. 2003) (“We do 

not accept the proposition that [the municipal cost recovery rule’s] reasoning should apply in a 

case such as this, where the City claims a repeated course of conduct on defendants’ part, 

required to effect the intent of federal legislation [or] … where the acts of a private party create a 
public nuisance which the government seeks to abate.”).
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requiring the City to expend substantial governmental funds on a continuous basis.”)(emphasis 

added);15 City of Chicago v. Beretta U.S.A. Corp., 821 N.E.2d 1099, 1145 (Ill. 2004) (citing City 

of Flagstaff and noting the public nuisance exception).

When balancing the fact that neither party has identified Supreme Court or Sixth Circuit 

precedent directly on point, with the Sixth Circuit’s emphasis on federal statutory purpose over 

state-law based property rules and the jurisprudence confirming that the municipal cost recovery 

rule does not apply to preclude remedying a repeated course of conduct that allegedly injures a 

governmental plaintiff, the court is not persuaded that it is applicable to the present set of facts. 

Moreover, the Sixth Circuit has not indicated that it would concur with the Ninth Circuit’s 

decision in Canyon County as it relates to the application of said rule.16 The Cincinnati v. 

Beretta and City of Boston decisions declined to apply the doctrine to state law tort claims based 

on the persuasive reasoning that a doctrine that publicly spreads the costs caused by one-time 

tortfeasors, such as a negligent driver, is inappropriately applied where a defendant engages in a 

15 The court determined the “Municipal Cost Recovery Rule does not apply to cases … where a 
municipality seeks to recover damages for the cost of abating a nuisance.” Further, it also 
indicated that “if the City has a worthy claim, application of the Municipal Cost Recovery Rule 
would leave the City without a remedy.” Arms Tech., Inc., 359 N.J. Super. at 327-28. The court 
noted: “[i]f tortious conduct exists, the consequence is that the gun manufacturers are subsidized 
for their wrongful acts, and the cost of the governmental services must be borne by the taxpayers 
of the City. This result is fundamentally unfair, given the City’s limited resources and strained 
ability to provide other essential services to its citizens. Application of the rule also serves as a 
disincentive; if culpable, the insulated defendants have no reason to obtain liability insurance to 
cover the cost of their conduct, or to take reasonable measures to eliminate, or at least reduce, the 
harm resulting from the use of their product.” Id. at 328.
16 The Sixth Circuit’s citations to Canyon County in three decisions cannot be construed as 
endorsing its holding with respect to the “municipal cost recovery rule,” as discussion of that 
doctrine is entirely absent from those cases. See Saia v. Flying J. Inc., 2017 WL 6398013, at *3 
(6th Cir. July 11, 2017), cert. denied, 138 S. Ct. 657, 199 L. Ed. 2d 533 (2018), reh'g denied, 138 
S. Ct. 1182, 200 L. Ed. 2d 328 (2018); Stooksbury v. Ross, 528 F. App'x 547, 555 (6th Cir. 2013); 
City of Cleveland v. Ameriquest Mort. Sec., Inc., 615 F.3d 496, 504, 506 (6th Cir. 2010). 
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course of repetitive conduct that causes harm of a substantial magnitude and imposes a repeated 

burden on government services. In addition, the court declines, in this case, to completely 

transplant that common law tort doctrine to defeat a claim arising under this federal statute.

Doing so to defeat well pleaded allegations of an ongoing pattern of intentional racketeering 

activity is the antithesis of the construction of RICO that Congress designed it to have.17

b. Personal Injuries

The Defendants also argue that RICO’s aforementioned limitation to recovery for an 

injury to “business or property” eliminates recovery for personal injuries or pecuniary damages 

flowing from such injuries. (R. 491-1, PageID# 7478-7479; R. 499-1, PageID# 7665) (citing Doe 

v. Roe, 958 F.2d 763, 767 (7th Cir. 1992); Jackson, 731 F.3d at 565). The Jackson court observed 

that “those regional circuits that have construed the phrase business or property have uniformly 

recognized that ‘the ordinary meaning of the phrase injured in his business or property excludes 

17 The court also notes that a recent New York supreme court decision addressed whether local 
governmental entities, who brought suit against opioid manufacturers, were barred from 
recovering the costs of governmental services by the municipal cost recovery rule. In re Opioid 
Litigation, 2018 WL 3115102 (N.Y. Sup. Ct., Jun. 18, 2018). The court found as follows:

[A] review of the current state of the law revealed no case law supporting the 
Manufacturers’ contention that such rule bars recovery for municipal expenses 
incurred, not by reason of an accident or an emergency situation necessitating 
“the normal provision of police, fire and emergency services,” but to remedy 
public harm caused by an intentional, persistent course of deceptive conduct. The 
Manufacturers’ argument that, despite allegations they designed and implemented 
materially deceptive marketing campaigns to mislead the public and prescribers 
about the risks and benefits of prescription opioids, the municipal cost recovery 
rule forecloses the plaintiffs from recovering the costs for services to treat 
residents suffering from prescription opioid abuse, addiction or overdose, or for 
the increased costs of programs implemented to stem prescription opioid-related 
criminal activities, if accepted, would distort the doctrine beyond recognition.

Id. (citations omitted).
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personal injuries, including the pecuniary losses therefrom.” 731 F.3d at 564-565 (internal 

quotation marks omitted); accord Gucwa v. Lawley, 731 Fed. App’x 408, 412 (6th Cir. 2018) 

(“Even though personal injuries may lead to monetary damages, such personal injuries and their 

associated pecuniary losses—including medical expenses—do not confer relief under § 

1964(c).”).

Plaintiffs do not contest that the law precludes recovering such damages, but rather argue 

that their “damages claims are not for personal injuries, but police and fire services, lost taxes, 

revenue and funding.” (R. 654, PageID# 15747). They further argue that “[t]he harms that the 

Manufacturer and Distributor Defendants caused, which also impact the Plaintiffs’ revenue-

generating function, are direct injuries to their ‘business and property.’” Id. Plaintiffs deny (and 

the court does not construe) the complaint as seeking to directly recover for the personal injuries 

sustained by opioid users/addicts. Nevertheless, the law also bars losses flowing from those 

personal injuries. Whether Plaintiffs’ injuries flow from the personal injuries suffered by their 

residents is a crucial question in this litigation. Plaintiffs have alleged at least thirteen separate 

categories of damages with respect to their RICO claims in Counts One and Two. (R. 514,

¶¶902, 934).           

The Defendants fail to meaningfully differentiate among the categories, contending they 

are all derivative of residents’ personal injuries. (R. 491-1, PageID# 7478-7479; R. 499-1,

PageID# 7665). Without a full record regarding the source of the various categories of damages, 

the court declines to paint with such a broad brush. While some of the claimed categories of 

damages may ultimately not survive if it is revealed through discovery that they fall into an area 

of prohibited recovery, the court cannot find at this preliminary stage in the proceedings that all 

thirteen categories are unrecoverable. For example, it is highly debatable whether Plaintiffs’ 
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costs associated with training emergency personnel and first responders flow from an individual 

resident’s personal injuries. (R. 514 at ¶¶902(c), 934(c)). Even further removed from any 

personal injuries are Plaintiffs’ claimed losses associated with lost tax revenue and diminished 

property values. Id. at ¶¶902(k-n), 934(k-m).18

The Sixth Circuit has instructed that a court “may dismiss a complaint for failure to state 

a claim ‘only if it is clear that no relief could be granted under any set of facts that could be 

proved consistent with the allegations.’” Trollinger, 370 F.3d at 615 (quoting Swierzkiewickz,

534 U.S. at 514). Defendants, as the moving party, have failed to meet their burden of 

demonstrating that all of Plaintiffs’ claimed damages are purely derivative of personal injuries 

and, therefore, do not constitute an injury to “business or property.” For the foregoing reasons, 

Defendants’ motion to dismiss on these grounds is not well taken.

2. Causation

a. “But for” Cause

The Defendants assert that Plaintiffs have plead no facts establishing “but for” causation. 

(R. 491-1, PageID# 7516-7517; R. 499-1, PageID# 7666-7672, 7683-7684). First, they maintain 

that Plaintiffs have not alleged what they characterize as the “first step” in the causal chain—

“that specific Ohio prescribers were exposed to the Manufacturers’ alleged deceptive marketing” 

or that but for the Manufacturers’ purported failure to monitor and report suspicious orders of 

prescription opioids to DEA Field Division Offices, Plaintiffs would not have suffered the 

18 The court’s recommendation should not be misconstrued as an affirmative finding that none of 
Plaintiffs’ claimed damages are premised upon pecuniary damages flowing from personal 
injuries. In addition, to the extent that Plaintiffs seek damages for losses of property value in 
their communities, such claims may, after discovery, be too speculative. See, e.g. Ameriquest,
615 F.3d at 505-506. However, in this case, such arguments are more appropriate after the record 
has been developed.
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injuries associated with prescription opioid misuse, abuse, and addiction. Id. “But since ‘we 

presume that general allegations embrace those specific facts … necessary to support the 

claim,’…causal weaknesses will more often be fodder for a summary-judgment motion under 

Rule 56 than a motion to dismiss under Rule 12(b)(6).” Trollinger, 370 F.3d at 615.19

Further, the complaint’s allegations set forth a nationwide campaign targeting physicians 

throughout the United States to change their prescribing practices based on allegedly false 

statements and misrepresentations. The complaint alleges that the Marketing Defendants carried 

out this same marketing scheme in Ohio. (R. 514, PageID# 6966-6969, ¶¶671-683) (“The 

Marketing Defendants all marketed their products and disseminated their misrepresentations in 

the state of Ohio.”). Plaintiffs also alleged that “sales representatives from each of the Marketing 

Defendants visited prescribers in Summit County.” Id. at ¶673.20 Thus, Defendants’ first 

assertion is rejected. 

Moreover, Defendants contend that Plaintiffs failed to allege that if they had reported 

suspicious orders to DEA, it would have led to enforcement actions and that would have averted 

prescription opioid diversion and “related societal harms in Summit County.” (R. 491-1,

PageID# 7516; R. 499-1, PageID# 7684). The court disagrees that Plaintiffs are required to 

19 To the extent Defendants argue that Plaintiffs allegations fail to satisfy Rule 9(b)’s pleading 
requirements, such argument is not persuasive, because courts have recognized that pleadings are 
sufficient so long as they provide enough detail to put the responding party on notice and enable 
a response. See infra Section III-A-4-a.
20 To the extent Defendants maintain that Plaintiffs were required to name specific prescribers, 
this court disagrees. Where the alleged scheme is so broad in scope, no meaningful purpose 
would be served by merely naming a doctor or several doctors to serve as examples of physicians 
who were misled by Defendants’ marketing scheme. The complaint alleges that Summit County 
physicians confirmed the existence of the alleged marketing scheme in Summit County. (R. 514 
at ¶675). Defendants will certainly have the opportunity to request the identity of these doctors 
during discovery, and Plaintiffs will need to support their theories with evidence to withstand a 
motion for summary judgment or persuade the trier of fact.  

Case: 1:17-md-02804-DAP  Doc #: 1025  Filed:  10/05/18  25 of 103.  PageID #: 24831

Pltf.App.174

      Case: 19-3827     Document: 25     Filed: 10/02/2019     Page: 224



26

divine the actions that the DEA would have taken had the Defendants properly reported the 

suspicious orders as alleged or that Plaintiffs would be required to foresee the alternate series of 

events had such actions been taken. Contrary to Defendants contention, “but-for” causation is 

rather easily satisfied by the allegations in the complaint. Reading the complaint’s averments in 

favor of Plaintiffs, as required when considering a motion to dismiss, they assert but-for 

Defendants’ allegedly deceptive marketing scheme that changed the way physicians prescribe 

opioids, coupled with the systemic undermining of quotas and institutional controls as well as the 

failure to report suspicious orders by both the Marketing and Distributor Defendants, the number 

of opioids would not have tripled or quadrupled thereby directly giving rise to the opioid 

epidemic—the costs of which have resulted in Plaintiffs’ alleged injuries. Plaintiffs have 

sufficiently pled that the Defendants’ alleged actions were the “but for” cause of their injuries as 

required by 18 U.S.C. § 1964(c) and under Holmes, 503 U.S. at 268, and Anza v. Ideal Steel 

Supply Corp., 547 U.S. 451, 456-61 (2006). 

b. Proximate Cause

The Defendants argue that Plaintiffs plead facts that are too attenuated and remote to 

establish proximate cause. They further contend that the causal chain is broken by: (1) the 

independent medical judgment of medical professionals who prescribe the opioid products; and 

(2) third-party criminal acts. (R. 491-1, PageID# 7481-7481; R. 499-1, PageID# 7667-7669).  

Defendants maintain that Plaintiffs fail to allege a direct relation between their injuries and the 

conduct of the Defendants. Id. Plaintiffs counter that their damages can be properly and 

efficiently apportioned among the Defendants, that their RICO damages cannot be sought or 

recovered by any other party, and that recovery is necessary to vindicate the purposes underlying 

RICO and deter future violations. (R. 654, PageID# 15749). 
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This court cannot say at this early stage of the proceedings that the Plaintiffs’ injuries are 

so remote as to bar any potential recovery. Plaintiffs, local governments, have been impacted by 

the opioid epidemic. Their injuries, alleged to be caused by the Defendants’ conspiracy to 

dramatically increase the usage and supply of opioids for off-label purposes, to some extent, 

stem from ills associated with opioid use and/or addiction. The connection between their injuries 

and the Defendants’ alleged racketeering and fraudulent activity is not so attenuated, as their 

injuries plainly stem from opioid use/abuse and not some possible other source. This court 

cannot find, absent any discovery, that Plaintiffs’ injuries were incidental to the alleged fraud or 

the oversupply/diversion of opioids. While Defendants’ alleged actions caused harm to others 

(i.e. those who became addicted to opioids), the ensuing harm to Plaintiffs—the costs associated 

with responding to and working to stem the opioid epidemic—cannot be deemed incidental. 

Taking into consideration Plaintiffs’ allegation that as many as 25 percent of patients who 

receive prescription opioids long-term for chronic pain in a primary care setting become addicted 

(R. 514 at ¶16), the costs associated with dealing with this surge in addictions cannot be 

described as incidental but, even if not inevitable in individual cases, it is inescapable in the 

aggregate. 

The Supreme Court has addressed proximate cause under RICO in Holmes, 503 U.S. at 

258, Anza, 547 U.S. at 451, and Hemi Group LLC, 559 U.S. at 1. The Manufacturers have 

asserted that Anza is analogous to the case at bar (R. 499-1, PageID# 7665), while the 

Distributors have asserted that Hemi is analogous. (R. 491-1, PageID# 7482-7483). While the 

court disagrees that any of these decisions are factually analogous to the case at bar, the 

decisions remain instructive in their application of the Holmes factors. The Holmes court 

identified the underlying rationale behind the need for proximate cause as follows: (1) “the less 
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direct an injury is, the more difficult it becomes to ascertain the amount of a plaintiff's damages 

attributable to the violation, as distinct from other, independent, factors,” (2) “recognizing claims 

of the indirectly injured would force courts to adopt complicated rules apportioning damages 

among plaintiffs removed at different levels of injury from the violative acts, to obviate the risk 

of multiple recoveries,” and (3) “directly injured victims can generally be counted on to 

vindicate the law as private attorneys general, without any of the problems attendant upon suits 

by plaintiffs injured more remotely.” Holmes, 503 U.S. at 268.

i. Directness

Relying upon Anza, 547 U.S. at 460 and Jackson, 731 F.3d at 565, the Defendants, as 

discussed above, contend that Plaintiffs’ injuries are barred because they are derivative of 

personal injuries suffered by third-party opioid users. (R. 491-1, PageID# 7479-7479; R. 499-1,

PageID# 7665). Unsurprisingly, Plaintiffs respond that their damages were directly caused by the 

Defendants’ actions; and, in addition, argue that the Holmes factors analysis weighs in favor of 

finding sufficient proximate cause at this early stage. The Supreme Court has cautioned that “the 

infinite variety of claims that may arise make it virtually impossible to announce a black-letter 

rule that will dictate the result in every case” and its use of “the term ‘direct’ should merely be 

understood as a reference to the proximate-cause enquiry ….” Holmes, 503 U.S. at 274, n. 20 

(citations omitted).21 “The injurious conduct need not be the sole cause of the plaintiffs’ injuries, 

21 Though not a RICO action, the Supreme Court recently addressed proximate cause under the 
Fair Housing Act (FHA). Bank of Am. Corp. v. City of Miami, Fla., 137 S. Ct. 1296 (2017).
Significantly, the Court found that Miami’s allegations—that the Defendant banks had 
discriminated against minorities leading to property tax and municipal spending injuries—
arguably fell within the “zone of interests” protected by the FHA. Id. at 1303. Further, with 
respect to proximate cause, despite the fact that Miami’s alleged injuries clearly went beyond the 
“first step” and flowed through individuals who had allegedly been the victims of racially 
discriminatory lending, the Supreme Court, rather than ordering dismissal, remanded the case for 
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but there must be ‘some direct relation’ between the conduct and the injury to sustain a claim.” 

Ray, 836 F.3d at 1349 (citing Williams, 465 F.3d at 1287–88; Anza, 547 U.S. at 457).

The first of the Holmes factors requires the court to determine how difficult it would be to 

ascertain which portion of Plaintiffs’ damages resulted from Defendants’ allegedly unlawful 

conduct versus damages that may be attributable to other factors or to other parties. First, the 

court notes that injuries in Holmes and Anza, unlike the injuries asserted herein, were 

individualized, while the injury asserted herein is rather aggregative.22

Defendants suggest that there are too many possible intervening causes, identifying the 

“exercise of independent medical judgment” by physicians who acted as “learned 

intermediaries,” as well as “intervening third-party criminal acts.” (R. 491-1, PageID# 7483-

7484; R. 499-1, PageID# 7669-7670). First, the notion that the physicians cut off the chain of 

causation ignores pertinent allegations in the complaint. While the complaint alleges that 

further analysis of proximate cause. Id. at 1306, 1311 (“The lower courts should define, in the 
first instance, the contours of proximate cause under the FHA and decide how that standard 
applies to the City’s claims for lost property-tax revenue and increased municipal expenses.”)
Several lower courts have also noted that the fact that a plaintiff’s increased costs/damages “runs 
through a separate injury” to a third party or parties “does not by itself require dismissal on 
proximate cause grounds.” Cty. of Cook, Illinois v. Wells Fargo & Co., 2018 WL 1469003, at *6 
(N.D. Ill. Mar. 26, 2018); City of Oakland, 2018 WL 3008538 at *1 (N.D. Cal. June 15, 2018). 
Nor does the lack of a direct relationship between the plaintiff and defendant defeat nor 
necessarily frustrate proximate cause. The Sixth Circuit found there was sufficient directness 
where there is a “link between the scheme and the type of injury [plaintiff] suffered.” Wallace,
714 F.3d at 420. “What matters . . . is not whether there is a direct relationship between the 
plaintiff and defendant, but whether there is a ‘sufficiently direct relationship between the 
defendant’s wrongful conduct and the plaintiff’s injury . . . .’” In re Volkswagen “Clean Diesel” 
Mktg., Sales Pracs., & Prod. Liab. Litig., 2017 WL 4890594, at *9 (N.D. Cal. Oct. 30, 2017)
(citations omitted).  
22 In City of Oakland, 2018 WL 3008538, at *1, a district court, when confronted with a 
proximate cause issue in a claim arising under the FHA, observed that “where damages are 
aggregative, precision is not expected. Invariably some approximation is required,” but noted 
that “aggregative injury itself does not obviate proximate cause analysis….”
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Defendants directly targeted patients with their advertising, the lion’s share of the allegations 

point to a systematic campaign, based on allegedly false statements, that specifically targeted 

physicians. Not only is it alleged that Defendants, through their sales representatives, directly 

contacted hundreds of thousands of prescribers (R. 514, ¶¶452-455), it is also alleged that 

Defendants sponsored seminars, influenced medical associations, controlled third-party front 

groups to maintain the guise of impartiality, and finally directly paid KOLs—all to influence 

physicians’ prescribing decisions and to abolish concern regarding opioid addiction/abuse. (See

generally R. 514). In other words, the complaint alleges that prescribing physicians were also 

targets of the misrepresentations. Given these allegations, the court declines to find that the 

physicians’ act of writing prescriptions breaks the causal chain, as a matter of law, when the very 

purpose of the Defendants’ alleged scheme was to achieve exactly that result. The complaint 

further alleges that the Manufacturers and Distributors conspired to increase opioid sales through 

trade organizations such as the PCF or HAD; they were in a unique position to recognize the 

diversion of drugs and did in fact make such a recognition; and they concealed this information 

despite an obligation to report suspicious orders, all in order to further their supply chain scheme. 

(R. 514, ¶¶498-593, PageID# 6918-6947). Defendants have no cogent rationale explaining how 

the prescribing physicians would be an intervening cause with respect to the supply-side 

allegations.   

The court also disagrees that the complaint’s RICO claims are rendered deficient by the 

failure to specifically identify a prescribing physician who relied on Defendants’ alleged 

fraudulent statements. The First Circuit Court of Appeals rejected a similar argument, in In re 

Neurontin Litigation, where the defendants had maintained that “its supposed misrepresentations 

went to prescribing doctors, and so the causal link to Kaiser [a healthplan provider and insurer] 
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must have been broken.” 712 F.3d 21, 37 (1st Cir. 2013). Relying on the Supreme Court’s 

holding in Bridge,23 the circuit court rejected that argument. The court of appeals also rejected 

the argument that “no physician in this case, or in the Neurontin MDL as a whole, testified that 

he or she prescribed Neurontin because of defendants’ fraudulent off-label marketing,” an 

argument that mirrors Defendants’ argument herein. Id. at 29. The court reasoned that plaintiffs 

had presented “other evidence” of causation to the jury, as well as “evidence as to why such 

individual [physician] testimony was unreliable.”24 Id. In addition, the defendants’ “scheme 

relied on the expectation that physicians would base their prescribing decisions in part on [their] 

fraudulent marketing.” 712 F.3d at 39. 

Further, the court is unconvinced that Defendants’ reliance on Ind./Ky./Ohio Reg’l 

23 The Supreme Court in Bridge v. Phoenix Bond & Indemnity Co., 553 U.S. 639 (2008), held 
unanimously that a civil-RICO plaintiff does not need to show that it detrimentally relied on the 
defendant’s alleged misrepresentations. See also Wallace, 714 F.3d at 420 (“While reliance is 
‘often used to prove ... the element of causation,’ that does not mean it is the only way to do so, 
nor does that ‘transform reliance itself into an element of the cause of action.’”) (citing Bridge).
24 The plaintiffs’ primary evidence came from expert testimony from a health economics 
professor, who used “aggregate data and statistical approaches to link patterns in promotional 
spending to patterns in prescribing for the drug.” 712 F.3d at 30. The expert’s regression analysis 
“found a causal connection between the fraudulent marketing and the quantity of prescriptions 
written for off-label indications. She also testified as to why Pfizer's proposed physician-by-
physician analysis of causation was not a scientifically valid approach to causation.” Id. The 
expert testified “as to the well-recognized unreliability in the field of healthcare economics of 
asking doctors individually whether they were influenced by the many methods of off-label 
marketing. She said that self-reporting from physicians about patterns of practice that may be 
controversial shows both conscious reluctance and unconscious bias, which lead them to deny 
being influenced.” Id. Although such expert testimony is not before the court, this case cautions 
against prematurely determining, without a sufficiently developed record, that certain allegations 
must be present before causation can be determined to have been sufficiently pled. Defendants’ 
reliance on City of Chicago v. Purdue Pharma, L.P., for the proposition that the complaint must 
specifically identify doctors is misplaced, as the district court was addressing state law claims 
and found that the plaintiffs failed to allege sufficient detail about the false claims. 2015 WL 
2208423, at *14 (N.D. Ill. May 8, 2015). Thus, the court finds that the absence “self-reports” 
from physicians in the complaint is not dispositive. In addition, the court finds the rationale of In 
re Neurontin more compelling. 
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Council of Carpenters Welfare Fund v. Cephalon, Inc. (“Carpenters”) compels a different result. 

2014 WL 2115498 (E.D. Pa. May 21, 2014). Defendants focus on the Carpenters court’s 

observation that “physician-prescribers are presumed to have knowledge of a drug label’s 

contents.” Id. at *6 (citing In re Schering Plough Corp. Intron/Temodar Consumer Class Action,

678 F.3d 235, 240 (3d Cir. 2012)). However, the Carpenters decision was based on the finding 

that the allegations in the complaint were general and conclusory, it did not set forth a general 

rule that a physician’s knowledge of a drug label insulates a drug manufacturer or distributor 

from liability for fraudulent marketing or unlawful distribution practices. Id. at **6-7.

Defendants make no meaningful attempt to illustrate that the current complaint is similarly 

defective, beyond making generalized statements of insufficiency. (R. 499-1, PageID# 7675-

7680). Conversely, in In re Epogen, 590 F. Supp. 2d 1282, 1290 (C.D. Cal. 2008), a district court 

held that the plaintiff’s RICO claims were essentially trying to “shoehorn allegations that 

Defendants have engaged in off-label promotion in violation of the FDCA into [a] RICO 

[action].” Although the claims therein were dismissed—with leave to amend—the court 

observed that “[t]he existence of the FDCA does not completely preclude injured parties from 

asserting claims of fraud or false advertising.” Id. at 1290, 1292. In addition, the court observed 

that: “[Plaintiffs] may bring a RICO claim that is truly based on allegations of mail or wire fraud 

(in the form of deceptive advertising).…To the extent that Plaintiffs allege that Defendants made 

false statements or deliberately concealed material facts in order to mislead health care 

professionals and consumers about the safety of EPO, those claims are viable under RICO.” Id.

at 1290 (emphasis in original).

Second, Defendants’ statement that third party criminal acts break the chain of causation 

(R. 491-1, PageID# 7517-7519; R. 499-1, PageID# 7669), even if accepted as true, would fail to 
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break the chain of causation for those damages that were caused by the legal prescription of 

opioids. The complaint alleges that out of 350,000 fatal overdoes during the relevant time span, 

more than 200,000 overdoses involved prescribed opioids rather than illicit heroin. (R. 514 at 

¶5). It is further alleged that the vast majority of persons who began using heroin in the relevant 

time period turned to the drug after becoming addicted to prescription opioids.25 (R. 514 at ¶6). 

Thus, under the facts pled, the criminal acts involving heroin or the illegal use/trade of legal 

prescriptions do not, as a matter of law upon consideration of a motion to dismiss, break the 

chain of causation. Even these actions can to some extent, given the allegations, be attributed and 

foreseeable to Defendants, who allegedly both flooded the market with opioids and created the 

demand for them. 

Construing the allegations of the complaint as true, the court rejects Defendants’ 

arguments and finds the first factor counsels in favor of proximate cause. The complaint contains 

sufficiently detailed allegations that a quantifiable causal link existed between Defendants’ 

conduct and the damages suffered by Plaintiffs as a result of the opioid epidemic. The “direct 

causal connection” requirement has been met, as it is not apparent as a matter of law that 

“intricate, uncertain” inquiries are required to link the Defendants’ alleged conduct to Plaintiffs’ 

injuries. Anza, 547 U.S. at 460. Hence, the first of the Holmes factor weighs in favor of a finding 

that proximate cause has been sufficiently plead.  

ii. Complexity of Apportioning Damages/Repetitive Recovery

The second Holmes factor is perhaps the easiest to apply to the allegations in the present 

25 The court recognizes that overdoses involving prescribed opioids may also include individuals 
who were not the prescribed user of the drug. The fact that this category may include both illicit 
users as well as those who were prescribed the opioids in question does not preclude proximate 
cause or warrant dismissal at this preliminary stage.
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case. Plaintiffs’ brief in opposition expressly states that they are not attempting to recover any of 

the following: (1) personal injuries incurred by individuals “suffering as a result of [opioid] over-

prescription, overuse, and addiction,” (2) funds expended by competitors or non-purchasing 

customers,26 or (3) “monies for health insurance plan members required to pay increased health 

insurance premiums….” (R. 654, PageID# 15755). The court also does not construe the 

complaint as seeking to recover these costs. Plaintiffs’ complaint seeks thirteen categories of 

damages, which can be summarized into three general categories—(1) public expenditures made 

in direct response to opioid use and trafficking; (2) reduced tax revenue resulting from that 

abuse, misuse, and addiction; and (3) losses caused by diminished property values—none of 

these damages are recoverable by those individuals who became addicted to opioids, as personal 

injuries. (R. 514 at ¶¶902, 934). These individuals cannot recover from Defendants the public 

expenditures of Plaintiffs, they cannot claim lost county or municipal tax revenue, and they 

cannot claim the diminished values of Plaintiffs’ property, or the reduced tax income to 

Plaintiffs. By way of example, if Plaintiffs seek to recover the costs associated with providing 

police, firefighters or other emergency personnel with Naloxone to block a potentially fatal 

overdose (Id. at ¶902), this cost cannot be claimed by any other entity except Plaintiffs.27

Therefore, the second Holmes factor also weighs in favor of a finding that proximate 

cause has been sufficiently pled.

26 It is not entirely clear whether Plaintiffs are merely differentiating case law with this statement 
or disclaiming any interest in monies spent by private providers of emergency services. In any 
event, it does not meaningfully impact the court’s conclusion.
27 If discovery were to reveal that Plaintiffs routinely assessed these costs to the individuals who 
required them and/or to their insurers, and that Plaintiffs actually recovered such costs, 
Defendants would in no way be precluded from arguing that no damages were incurred.
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iii. Other Injured Parties Vindicating the Law

The third and final Holmes factor is an inquiry into whether more directly injured victims 

can bring suit. Plaintiffs argue that if their suit is barred “few, if any, victims of the RICO 

conspiracy will be able to ‘vindicate the law as private attorneys general.’” (R. 654, PageID# 

15754) (quoting Holmes, 503 U.S. at 269-270). Of course, it is too early to determine whether 

any laws have been violated. Nevertheless, taking the allegations as true, the court agrees with 

Plaintiffs that no other category of potential plaintiff groups, aside from states and their political 

subdivisions, can be counted on to vindicate the law in the same manner.28

The court again finds In re Neurontin instructive. Although the plaintiff therein was an 

insurer and not a government entity, the court noted that there was no risk of duplicative 

recovery because “[n]either the individual physicians, nor the [Drug Information Service] 

members, nor the [Pharmacy and Therapeutics] Committee members—the parties to whom 

[defendant] directly made its misrepresentations—ever paid anything toward a Neurontin 

prescription, so there is no risk of multiple recoveries due to a suit by another of those actors.” 

712 F.3d at 37. Defendants have not shown that another party would be able to recover for the 

specific damages Plaintiffs sustained from Defendants’ alleged enterprise. The third factor also 

favors a finding that proximate cause has been sufficiently pled.  

Based on the application of the Holmes factors, the court concludes that the connection 

between Plaintiffs’ injuries and the Defendants’ alleged scheme—to vastly increase opioid sales 

by changing physician prescribing practices through fraud coupled with increasing the supply of 

28 Defendants have stridently asserted that civil RICO damages are unavailable for personal 
injuries. (R. 491-1, PageID# 7478-7479; R. 499-1, PageID# 7665). In such case, patients, who 
were inappropriately prescribed opioids and suffered physical or mental injuries as a result, 
would be precluded from bringing a RICO claim to recover for their personal injuries.
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opioids by failing to report suspicious orders—“is not so indirect, unforeseeable, or illogical that 

the defendants must prevail as a matter of law.” Wallace, 714 F.3d at 422.

3. Existence of an Enterprise

“The [RICO] statute does not specifically define the outer boundaries of the ‘enterprise’

concept but states that the term ‘includes any individual, partnership, corporation, association, or 

other legal entity, and any union or group of individuals associated in fact although not a legal 

entity.’” Boyle, 556 U.S. at 944 (citing § 1961(4)). The Boyle court recognized that the definition 

of enterprises was “obviously broad” and ensure[d] that the definition has a wide reach. Id. Some 

structure, however informal, was found to be necessary, because: “it is apparent that an 

association-in-fact enterprise must have at least three structural features: a purpose, relationships 

among those associated with the enterprise, and longevity sufficient to permit these associates to 

pursue the enterprise’s purpose.” Id.

[A]n association-in-fact enterprise is simply a continuing unit that functions with 
a common purpose. Such a group need not have a hierarchical structure or a 
“chain of command”; decisions may be made on an ad hoc basis and by any 
number of methods—by majority vote, consensus, a show of strength, etc. 
Members of the group need not have fixed roles; different members may perform 
different roles at different times. The group need not have a name, regular 
meetings, dues, established rules and regulations, disciplinary procedures, or 
induction or initiation ceremonies. While the group must function as a continuing 
unit and remain in existence long enough to pursue a course of conduct, nothing 
in RICO exempts an enterprise whose associates engage in spurts of activity 
punctuated by periods of quiescence.

Id. at 944, 948 (footnotes omitted).

Defendants contend that Plaintiffs have not alleged any facts that could establish the three 

requisite structural features. (R. 499-1, PageID# 7673-7674, 7685-7686; R. 491-1, PageID# 

7490). Specifically, they argue that Plaintiffs have failed to allege that “each defendant had 

‘some part in directing the enterprise’s affairs.’” Id. (quoting United States v. Fowler, 535 F.3d 
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408, 419 (6th Cir. 2008) (citing Reves v. Ernst & Young, 507 U.S. 170, 179 (1993)). Defendants 

also assert that the complaint fails to allege a “common purpose,” and merely alleges profit-

seeking activity by competitors. The court disagrees. First, pursuit of profit is not the exclusive 

province of legitimate commercial endeavors. Second, Plaintiffs clearly allege a vast scheme that 

had a fundamental overarching purpose—to materially expand prescription opioid use by 

altering the medical community’s prescribing practices of opioids through repeated fraudulent 

statements and misrepresentations. The Defendants allegedly used front groups and KOLs, as 

well as their own sales representatives, to spread their false and misleading message. If such a 

conspiracy is established by the facts, a profit motive would not negate a common purpose. 

While Defendants would characterize the allegations as alleging merely “a pattern of crimes” 

“independently and without coordination,” (R. 499-1, PageID# 7673), it is alleged that front 

groups, such as APF, AAPM, and APA, were funded and directed by multiple Defendants to 

spread their false message under the guise of a neutral third party. (R. 514 at ¶¶357-428). 

On the supply side, the Distributors attempt to portray the allegations as establishing no 

more than “routine business relationships” or “membership in trade organizations.” (R. 491-1,

PageID# 7491). Defendants’ contentions turn a blind eye to allegations that allege much more. It 

is alleged the PCF and the HDA created a private network where representatives of the 

Manufacturers and Distributors could form relationships and create alliances and hold strategic 

business discussions between high-level executives. (R. 514 at ¶¶534-553). Plaintiffs further 

allege that the Manufacturers and Distributors were “not two separate groups operating in 

isolation or two groups forced to work together in a closed system,” but rather they “operated 

together as a united entity, working together on multiple fronts, to engage in the unlawful sale of 

prescription opioids.” Id. at ¶¶543-546. Though Defendants may have competed over the ever-
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mushrooming opioid market, that does not shield them from allegations of racketeering activity 

in furtherance of a scheme to grow that market.

Defendants assert that their mere participation in trade associations is insufficient to form 

an enterprise. (R. 744, PageID# 17655; R. 746, PageID# 17711). “In Boyle, the [Supreme] Court 

upheld an instruction that allowed a jury to find an association-in-fact enterprise ‘form[ed] solely 

for the purpose of carrying out a pattern of racketeering acts’ and instructed that ‘[c]ommon 

sense suggests that the existence of an association-in-fact is oftentimes more readily proven by 

what it does, rather than by abstract analysis of its structure.’” Ouwinga v. Benistar 419 Plan 

Servs., Inc., 694 F.3d 783, 794 (6th Cir. 2012) (citing Boyle, 556 U.S. at 942). “[A] pattern of 

racketeering activity may be sufficient in a particular case to permit a jury to infer the existence 

of an association-in-fact [enterprise].” Id. at 951. It is alleged, for example, that the 

Manufacturers and Distributors used the HDA to jointly increase production quotas, to stymie 

efforts that would prevent the diversion of opioids, and to coordinate their refusal to report 

suspicious orders, including those made by direct competitors. (R. 514 at ¶¶545-552).

Defendants do not meaningfully explain how these relationships are insufficient as a matter of 

law. (R. 746).   

An inability to describe the exact inner workings of these associations, without the

benefit of discovery, is not dispositive at this stage. At the same time, the allegations in the 

complaint are significantly more detailed than a mere assertion that because the Defendants were 

members of a trade association that they must have been part of an illicit enterprise. Again, 

discovery may yield no fruit in this regard, but Plaintiffs should have an opportunity to prove the 

substance of their allegations.      

Finally, Plaintiffs have alleged longevity sufficient to pursue the enterprise’s purpose—
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the 1990s to the present. (R. 514 at ¶¶829, 834).   

4. Racketeering Activity

The Defendants argue that Plaintiffs fail to plead any actionable “racketeering activity.” 

(R. 491-1, PageID# 7486-7490; R. 499-1, PageID# 7674-7678, 7686). “RICO takes aim at 

‘racketeering activity,’ which it defines as any act ‘chargeable’ under several generically 

described state criminal laws, any act ‘indictable’ under numerous specific federal criminal 

provisions, including mail and wire fraud ….” Sedima, 473 U.S. at 481. Plaintiffs allege 

Defendants engaged in mail and wire fraud under 18 U.S.C. §§ 1341 and 1343. (R. 514 at ¶¶888-

890, 911-916).  

a. Marketing Enterprise Claim

“When pleading predicate acts of mail or wire fraud, in order to satisfy the heightened 

pleading requirements of Rule 9(b), a plaintiff must ‘(1) specify the statements that the plaintiff 

contends were fraudulent, (2) identify the speaker, (3) state where and when the statements were 

made, and (4) explain why the statements were fraudulent.’” Heinrich v. Waiting Angels 

Adoption Servs., Inc., 668 F.3d 393, 404 (6th Cir. 2012) (citing Frank v. Dana Corp., 547 F.3d 

564, 570 (6th Cir. 2008)). Nevertheless, a RICO plaintiff is not required to plead or prove first-

party reliance on an allegedly false statement. See Bridge, 553 U.S. at 648. In addition, “courts 

have relaxed Rule 9(b)'s heightened pleading requirements in cases involving complex 

fraudulent schemes or those occurring over a lengthy period of time and involving thousands of 

billing documents.” In re U.S. Foodservice Inc. Pricing Litig., 2009 WL 5064468, at *18 (D. 

Conn. Dec. 15, 2009) (“dates, times and places need not be pleaded with absolute precision, so 

long as the allegations sufficiently put the defendant on notice as to the circumstances of the 

charged misrepresentations.”) (citations omitted); In re Sumitomo Copper Litig., 995 F. Supp. 
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451, 456 (S.D.N.Y. 1998) (“In complex civil RICO actions involving multiple defendants, 

therefore, Rule 9(b) does not require that the temporal or geographic particulars of each mailing 

or wire transmission made in furtherance of the fraudulent scheme be stated with particularity.”).

The Manufacturers assert that the marketing enterprise and supply chain enterprise RICO 

claims are based entirely on allegations that they fraudulently marketed opioids, but the 

complaint fails to plead “any such fraudulent marketing anywhere in Summit County as to any 

Manufacturer Defendant with the particularity required by Rule 9(b).” (R. 499-1, PageID# 7678, 

7688). They further aver that the so-called “nine categories of misrepresentations” alleged in the 

complaint do not satisfy the particularity requirements of Rule 9(b). Id. at PageID# 7679. They 

further contend that Plaintiffs impermissibly rely on the statements of third-parties. Id. at 

PageID# 7681. Plaintiffs point to Williams v. Duke Energy Intern., Inc., wherein the Sixth 

Circuit Court of Appeals stated:

[T]his court has held that “[i]t is a principle of basic fairness that a plaintiff should 
have an opportunity to flesh out her claim through evidence unturned in 
discovery. Rule 9(b) does not require omniscience; rather the Rule requires that 
the circumstances of the fraud be pled with enough specificity to put defendants 
on notice as to the nature of the claim.” Michaels Bldg. Co. v. Ameritrust Co., 
N.A., 848 F.2d 674, 680 (6th Cir. 1988). “Especially in a case in which there has 
been no discovery, courts have been reluctant to dismiss the action where the facts 
underlying the claims are within the defendant's control.” Id.

681 F.3d 788, 803 (6th Cir. 2012). A recent decision from this district supports that notion and 

cautions that “Rule 9’s pleading requirement of particularity must be read in harmony with Rule 

8’s ‘policy of simplicity in pleading[.]’ [and] … courts should not be ‘too exacting’ or ‘demand 

clairvoyance from pleaders’ in determining whether the requirements of Rule 9(b) have been 

met.” Ford v. Pa. Higher Educ. Assist. Agency, 2018 WL 1377858 at *4 (N.D. Ohio Mar. 19, 

2018) (Lioi, J.) (citations omitted); see also In re Sumitomo Copper Litig., 995 F. Supp. at 456 
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(“In cases in which the plaintiff claims that the mails or wires were simply used in furtherance of 

a master plan to defraud, the communications need not have contained false or misleading 

information themselves [and] a detailed description of the underlying scheme and the connection 

therewith of the mail and/or wire communications, is sufficient to satisfy Rule 9(b).”) (citing 

Schmuck v. U.S., 489 U.S. 705, 715 (1989)).

Plaintiffs have sufficiently alleged that the Manufacturers engaged in an “Opioid 

Marketing Enterprise.” At a minimum, they have sufficiently alleged that mail and wire 

communications were a “step in the plot” of the overarching fraudulent scheme.29 It is alleged 

that the “[t]he pattern of racketeering activity used by the RICO Marketing Defendants … likely 

involved thousands of separate instances of the use of the U.S. Mail or interstate wire facilities in 

furtherance of the unlawful Opioid Marketing Enterprise, including essentially uniform 

misrepresentations, concealments and material omissions regarding the beneficial uses and non-

addictive qualities for the long-term treatment of chronic, non-acute and non-cancer pain….” (R. 

514 at ¶¶839, 840-848). As set forth in the summary above, the complaint details nine categories 

of specific misrepresentations. It further sets out how the so-called misrepresentations were 

disseminated, including through speakers’ programs, front groups, KOLs, and directly through 

sales representatives.

29 In Schmuck, 489 U.S. at 710-711, the Supreme Court explained that:

The federal mail fraud statute does not purport to reach all frauds, but only those 
limited instances in which the use of the mails is a part of the execution of the 
fraud, leaving all other cases to be dealt with by appropriate state law.” To be part 
of the execution of the fraud, however, the use of the mails need not be an 
essential element of the scheme. It is sufficient for the mailing to be “incident to 
an essential part of the scheme,” or “a step in [the] plot.”

(internal citations and footnotes omitted).
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Whether these so-called misrepresentations were indeed false or misleading is an issue of

fact. Defendants’ motion to dismiss demands an untenable level of specificity above and beyond 

the pleading rules. Plaintiffs cannot be expected to plead the minutiae of their case without the 

benefit of discovery.30 Further, the court finds compelling the reasoning of a decision from the 

Southern District of New York:

[I]t is difficult to see any useful purpose in requiring that a RICO complaint 
specifically allege each mailing in furtherance of a complex commercial scheme, 
at least where, as here, the complaint alleges that numerous mailings of particular 
kinds were made in furtherance of the scheme. Once the plaintiff alleges with 
particularity the circumstances constituting the fraudulent scheme, neither the 
reputational interests nor the notice function served by Rule 9(b) would be 
advanced in any material way by insisting that a complaint contain a list of letters 
or telephone calls. 

Spira v. Nick, 876 F. Supp. 553, 559 (S.D.N.Y. 1995) (footnotes omitted). Taking into 

consideration the clandestine nature of the alleged conspiracy to swell the market for opioids by 

undermining the medical community’s apprehension towards prescribing them, it is unsurprising 

that Plaintiffs cannot connect each dot in the conspiracy without the benefit of discovery, as the 

evidence necessary to prove their allegations, if it exists, undoubtedly lies primarily in the hands 

of Defendants. Given the detailed allegations of the complaint, it cannot reasonably be deemed a 

fishing expedition.

30 Defendants repeated statement that Plaintiffs have failed to identify even one Summit County 
prescriber who relied on the misrepresentations is a red herring. Plaintiffs allege that interviews 
with Summit County doctors have confirmed that Defendants’ sales representatives “carried the 
deceptive messages to local prescribers.” (R. 514 at ¶675). Defendants will have ample 
opportunity to ascertain the identity of these doctors in discovery. The allegation that Ohio is one 
of the hardest hit states by the opioid epidemic, with 39.5 million opioid doses dispensed in 
Summit County in 2012 alone for a county-wide population of 540,000, coupled with the 
allegation that it leads the nation in overdose deaths per capita, when accepted as true, renders 
hollow any notion that the Defendants’ more than a decade long nationwide push to expand 
prescription opioid use failed to permeate Summit County. Id. at ¶¶689, 714-719.
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Finally, the Manufacturers’ assertion that Plaintiffs are relying on statements made by 

third parties fails to read the complaint as a whole. (R. 499-1, PageID# 7681-7682). Plaintiffs 

have alleged that the Manufacturers spent millions of dollars on both advertising as well as direct 

contact with physicians through sales representatives, through which they spread their alleged 

misrepresentations concerning the safety and efficacy of opioids; that the Manufacturers created 

the body of literature to support false assertions; and that so-called third parties were merely 

front groups or KOLs sponsored and controlled directly by the Manufacturers. (R. 514 at ¶¶442-

445, 448-455). Although the veracity of these allegations may be in dispute, they cannot be 

challenged in a 12(b)(6) motion.

b. Supply Chain Enterprise

i. Mail and Wire Fraud

The Distributors also assert that Plaintiffs have failed to allege with sufficient 

particularity any predicate acts of mail or wire fraud under RICO. (R. 491-1, PageID# 7486-

7487). Without repeating the requirements of mail or wire fraud pleading set forth above, the 

complaint itself appears to concede that a high level of specificity is lacking, but asserts that 

“[m]any of the precise dates of the fraudulent uses of the U.S. mail and interstate wire facilities 

have been deliberately hidden by Defendants and cannot be alleged without access to 

Defendants’ books and records. However, Plaintiffs have described the types of, and in some 

instances, occasions on which the predicate acts of mail and/or wire fraud occurred.” (R. 514 at 

¶871). The complaint does broadly aver that the Distributors used the mail and/or the wires to 

ship the opioids themselves, to seek higher production/procurement quotas, to submit reports to 

the DEA that contained material omissions and/or misrepresentations, to transmit documents that 

facilitated the transport of the opioids, to process rebates and chargebacks, to make payments to 
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trade organizations such as the HDA—all while being aware that many of the orders were 

suspicious, exceeded any reasonable amount for legitimate purposes, and subject to diversion. Id.

at ¶¶855-877.

Furthermore, all three of the moving Distributors are alleged to have paid millions of 

dollars in civil penalties and/or settlement agreements with the United States and/or the state of 

West Virginia involving similar allegations that they failed to report suspicious orders of 

controlled substances: in 2016 AmerisourceBergen Drug Corporation settled a lawsuit with West 

Virginia for $16 million (R. 514 at ¶585); in 2016 Cardinal Health, Inc. agreed to pay $44 

million to the United States and $20 million to West Virginia (Id. at ¶¶584-585); and, in 2017 

McKesson Corporation agreed to pay $150 million to the United States. (Id. at ¶¶581-582). 

While the court does not construe any of these allegations as admissions by the Distributors,

these facts do bolster the plausibility of Plaintiffs’ allegations. 

Finally, as stated above, the specific evidence of a conspiracy, if indeed one existed, 

would lie in the hands of Defendants.

ii. Felonious Manufacture, Importation, Receiving, Concealment, 
Buying, Selling, or Otherwise Dealing in a Controlled Substance as a 
Predicate Act

The Defendants also challenge the alleged supply chain enterprise, asserting that 

Plaintiffs have failed to allege a predicate act under RICO. (R. 491-1, PageID# 7486, 7488-7489; 

R. 499-1, PageID# 7686-7687). “Section 1961(1) [of the RICO Act] contains an exhaustive list 

of acts of ‘racketeering,’ commonly referred to as ‘predicate acts.’” Beck v. Prupis, 529 U.S. 

494, 497 at n. 2 (2000). Under RICO, “racketeering activity” includes “the felonious

manufacture, importation, receiving, concealment, buying, selling, or otherwise dealing in a 

controlled substance or listed chemical (as defined in section 102 of the Controlled Substances 
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Act), punishable under any law of the United States.” 18 U.S.C. § 1961(1)(D) (emphasis added). 

The Manufacturers concede that “certain conduct involving the manufacture and distribution of 

controlled substances may constitute a predicate act if it is ‘punishable by imprisonment for more 

than one year.’” (R. 499-1, PageID# 7686). They maintain, however, that the alleged “failure to 

monitor and report suspicious orders amounts to (at most) a violation of 21 U.S.C. § 842(a)(5)” 

and is not punishable by more than a year. (R. 499-1, PageID# 7687). Defendants fail to cite any 

authority that limits Plaintiffs’ allegations to § 842, a position not compelled by the plain 

language of the code.31 (R. 746, PageID# 17717).     

Plaintiffs counter that Defendants’ failure to report suspicious orders instead violates § 

843, which makes it unlawful to “knowingly or intentionally … furnish false or fraudulent 

material information in, or omit any material information from, any application, report, record, or 

other document required to be made, kept, or filed under this subchapter or subchapter II…” (R. 

654, PageID# 15770, citing 21 U.S.C. § 843(A)(4)(a)). Such a violation is punishable by up to 

four years imprisonment. 21 U.S.C. § 843(d)(1). Despite the admission in their motion to dismiss 

that the felonious dealing in a controlled substance constitutes a predicate act, Defendants assert 

that a violation of § 843(a)(4)(A) would not qualify as a predicate act because it is not 

specifically enumerated in § 1961(1)(D).32 (R. 491-1, PageID# 7488; R. 499-1, PageID# 7694-

31 § 842 applies to persons who “refuse or negligently fail to make, keep, or furnish any record, 
report, notification, declaration, order or order form, statement, invoice, or information required 
under this subchapter or subchapter II….” The complaint alleges intentional conduct that goes 
well beyond negligence—that Defendants knew about suspicious orders from their own sales 
representatives and the exacting data they kept but concealed them. (R. 514 at ¶¶554-593).
32 The Distributors cite one non-binding decision in their argument: In re Epogen & Aranesp Off-
Label Mktg. & Sales Practices Litig., 590 F. Supp. 2d 1282, 1290 (C.D. Cal. 2008). (R. 491-1,
PageID# 7488-7489). That case, however, is inapposite and contains no discussion at all as to 
whether a violation of § 843(a)(4)(A) may serve as a predicate act under the language of § 
1961(1)(D). Further, the plaintiff therein alleged RICO liability solely on the basis of off-label 
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7695). Without relying on any binding case law to support their argument, Distributors assert 

that “[v]iolations of Section 843(a)(4) do not fall within that language [of 18 U.S.C. § 

1961(1)(D)]” because providing false information or making material omissions does not 

constitute “buying, selling, or otherwise dealing” in controlled substances. (R. 491-1, PageID# 

7488). First, the court is skeptical whether providing false information, as alleged, does not 

constitute “concealment” or “otherwise dealing in a controlled substance” as Distributors

suggest. Second, the court takes note that in making the above assertion, the Distributors 

completely cut out the provision of § 1961(1)(D) that expressly references “concealment” of a 

controlled substance and furnishing false information as alleged may constitute concealment.

Thus, the plain language of § 1961(1)(D) does not appear to preclude the use of a violation of § 

843(a)(4)(A) as a predicate act. The argument that § 843 is not expressly enumerated as a 

predicate act by § 1961(1)(D) is untenable, as § 1961(1)(D) does not identify any single, specific 

section of the United States Code that would constitute a predicate act under the subsection. If 

Defendants’ construction were adopted, the entirety of § 1961(1)(D) would be rendered a nullity. 

While Defendants maintain their alleged conduct is more akin to a violation of § 842, the 

question of whether § 842, § 843, or neither was violated is ultimately an issue of fact that cannot 

marketing relying exclusively on mail and wire fraud as racketeering activities. In re Epogen,
590 F. Supp. 2d at 1287 (“Plaintiffs allege that Defendants' unlawful promotion of EPO for 
unsafe, off-label uses constituted a pattern of racketeering activity, including mail and wire
fraud.”). The district court did hold that “[a]llowing Plaintiffs to proceed on a theory that 
Defendants violated RICO by engaging in off-label promotion, without specific allegations that 
Defendants made false or misleading statements, would, in effect, permit Plaintiffs to use RICO 
as a vehicle to enforce the FDCA and the regulations promulgated thereunder.” Id. at 1289-1290.
Plaintiffs correctly note that “the In re Epogen plaintiff did not assert felony predicate acts, 
claims under the CSA, or the existence of a felony violation of the FDCA.” (R. 654, PageID# 
15774). Defendants’ attempt to portray In re Epogen as holding that a felony violation of either 
the FDCA or the CSA can never serve as a RICO predicate act under § 1961(1)(D) is far too 
broad and distorts the limited scope of the decision.
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be resolved on a motion to dismiss. Plaintiffs’ argument—that the Manufacturers and 

Distributors, by allegedly suppressing or refusing to identify and report suspicious orders 

effectively engaged in activity tantamount to “concealment” or “otherwise dealing in controlled 

substances”—is construed as true at this pleading stage. Thus, Plaintiffs have sufficiently pled a 

predicate act pursuant to section 1961(1)(D) with respect to their supply side RICO theory.

Alternatively, the Manufacturers argue that they “have no duty to monitor, prevent, or 

report the downstream diversion of prescription opioids at the pharmacy or physician level, 

where diversion occurs.” (R. 499-1, PageID#7687). They maintain that under the “plain text” of 

21 C.F.R. § 1301.74(b), their duty extends only to monitoring and reporting suspicious orders 

placed with them by their direct customers (i.e., pharmaceutical distributors). Id. Plaintiffs 

counter that such an argument reads words into the text of the CSA and its regulations that do not 

exist. (R. 654, PageID# 15770). 21 C.F.R. § 1301.74(b) states:  

The registrant shall design and operate a system to disclose to the registrant 
suspicious orders of controlled substances. The registrant shall inform the Field 
Division Office of the Administration in his area of suspicious orders when 
discovered by the registrant. Suspicious orders include orders of unusual size, 
orders deviating substantially from a normal pattern, and orders of unusual 
frequency.

The plain text of the regulation is not so limiting, and does not state that a registrant’s 

obligation to report suspicious orders applies only to orders from its direct customers. Rather, the 

plain text requires the registrant to report suspicious orders whenever one is “discovered by the 

registrant.”33 Further, Defendants cite no case law interpreting the provisions of § 1301.74(b) so 

33 Undoubtedly, a registrant manufacturer would have the most precise information about orders 
from its direct customers. However, the complaint alleges that the Manufacturers, in concert with 
the Distributors, collected vast amounts of data that, at least plausibly, led to Defendants’ 
discovery of suspicious orders by parties other than their direct customers. 
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narrowly. Plaintiffs also fail to cite any authority interpreting the regulation, save for a DEA 

enforcement action against Mallinckrodt and Mallinckrodt’s ensuing admission that “[a]s a 

registrant under the CSA, [it] had a responsibility to maintain effective controls against 

diversion, including a requirement that it review and monitor these sales and report suspicious 

orders to DEA.” (R. 654, PageID# 15770, citing R. 514 at ¶520). Nonetheless, the onus is on 

Defendants as the moving party to demonstrate that Plaintiffs fail to state a claim.

For the forgoing reasons, it is recommended that the court deny the motions to dismiss 

Counts One and Two. 

B. Preemption

The Manufacturers argue that all state law claims are preempted, as they conflict with the 

FDA’s decisions regarding approval and labeling of medications. (R. 499-1, PageID# 7689-93).

1. Claims Involving Marketing of Opioids 

The Manufacturers portray the complaint as alleging that they falsely represented opioids 

as safe and effective for the long-term treatment of chronic non-cancer pain. (R. 499-1, PageID# 

76989-7690). They argue the FDA has approved this use, which demonstrates that it found 

“substantial evidence that the drug will have the effect it purports or is represented to have” and 

that the opioids in question are safe and effective for treating chronic pain. Id. citing 21 U.S.C. § 

355(d). They cite cases holding that state law claims are preempted where a claim would require 

a drug manufacturer to make statements about safety or efficacy that differ from what the FDA 

required. Id. (citing Rheinfrank v. Abbott Labs., Inc., 680 Fed. App’x 369, 386 (6th Cir. 2017); In 

re Celexa & Lexapro Mktg. & Sales Practices Litig., 779 F.3d 34, 42-43 (1st Cir. 2015); Utts v. 

Bristol-Meyers Squibb Co., 251 F. Supp. 3d 644, 663-73 (S.D.N.Y. 2017)).
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Conversely, Plaintiffs dispute that their claims are based on allegations that Defendants 

falsely claimed their medications were “safe and effective for the long-term treatment of chronic 

non-cancer pain.” (R. 654, PageID# 15826). Rather, they insist their allegations revolve around 

Defendants’ “false and misleading promotion of these drugs.” Id. They argue that there is no

preemptive conflict between their state law claims and federal law, because the latter did not 

require the Manufacturers to misleadingly promote their products. (R. 654, PageID# 15826). 

Plaintiffs assert that they do not seek to stop the Manufacturers from selling opioids, but only to 

stop their deceptive marketing. Id. Plaintiffs cite cases in support of the proposition that, 

“because drug manufacturers are under no federal obligation to promote their products, courts 

have consistently refused to find preemption of fraud-based marketing claims involving FDA-

approved drugs even where the manufacturer would be precluded from altering its label (as in 

the case of generic drugs for which the manufacturer is required to maintain a label identical to 

the branded equivalent.)” Id., PageID# 15827 (citing Arters v. Sandoz Inc., 921 F. Supp. 2d 813, 

819-20 (S.D. Ohio 2013) (state law fraud claims based on defendants’ allegedly fraudulent or

unreasonably dangerous promotion of generic drug were not preempted); Priest v. Sandoz, Inc.,

2016 WL 11162903, at *7 (W.D. Tex. Dec. 29, 2016), report and recommendation adopted,

2016 WL 8896188 (W.D. Tex. Jan. 31, 2017) (obligation to refrain from falsely promoting drugs 

does not make it impossible to comply with federal law regarding labelling); Beavers-Gabriel v. 

Medtronic, Inc., 2015 WL 143944, at *6 (D. Haw. Jan. 9, 2015) (no impossibility preemption for 

fraud claims); Elmore v. Gorsky, 2012 WL 6569760, at *3 (S.D. Tex. Dec. 17, 2012)).

The cases upon which Defendants rely are all distinguishable. Rheinfrank is inapposite 

because it was argued the defendant should have added a warning label the FDA had twice 

refused. 680 Fed. App’x at 384-388. In In re Celexa, it was argued that the FDA should not have 
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approved Lexapro, and that defendant should have shared negative efficacy information with the 

FDA. 779 F.3d at 36-43. Because the FDA had reviewed this information and approved the drug, 

the state law claim was in conflict with federal law. Id. In Utts, the plaintiffs’ fraud-based claims 

were preempted, because they alleged a fraud upon the FDA. 251 F. Supp. 3d at 679-680 (citing 

Buckman Co. v. Plaintiffs’ Legal Comm., 531 U.S. 341, 350 (2001) (holding that state law fraud 

on the FDA claims conflict with federal law and are impliedly preempted)). Herein, the state law 

claims are not premised upon inappropriate labeling or a fraud upon the FDA, but rather 

fraudulent marketing in the promotion and sale of their opioids.34

At this current stage of the proceedings, Defendants have not met their burden to show 

that Plaintiffs’ claims are preempted.

2. Claims Involving Off-Label Uses

The Manufacturers also argue that claims related to the inappropriate promotion of 

opioids for off-label uses are preempted. (R. 499-1, PageID# 7689-7691). Preemption is 

required, they assert, because the FDA is invested with exclusive authority and a variety of 

enforcement options to address off-label promotion. Id. Moreover, the FDCA does not create a 

private right of action to enforce its provisions. Perdue v. Wyeth Pharms., Inc., 209 F.Supp.3d 

847, 851-52 (E.D.N.C. 2016); see also McDaniel v. Upsher-Smith Pharms., Inc., 229 F.Supp.3d 

707, 713 (W.D. Tenn. 2017).

Plaintiffs assert they are not suing to enforce FDCA off-label use rules, but rather 

contend that Defendants misrepresented the risks associated with off-label opioid use. (R. 514,

34 The Manufacturers’ reply characterizes Plaintiffs’ brief as conceding that various claims are 
preempted. (R. 746, PageID# 17706-17707). The court does not construe Plaintiffs’ brief as 
abandoning or conceding any of their state law claims as preempted. But after discovery, the 
Plaintiffs may narrow their claims and Defendants may renew their arguments upon a full record.
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PageID# 6818-6869, ¶¶177-349). They argue that state law claims may proceed on such grounds 

even where the alleged wrongful conduct might also violate the FDCA. (R. 654, PageID# 15829-

15830). Moreover, Plaintiffs assert that state law claims founded on violations of federal law 

duties are precluded only to the extent that they “exist solely by virtue of” the federal law in 

question and do not “rely on traditional state tort law.” Buckman, 531 U.S. at 352-353. They rely 

upon cases in which state law claims proceeded on such grounds even where the alleged 

wrongful conduct might also have violated the FDCA. Id.; see also Loreto v. Procter & Gamble 

Co., 515 Fed. App’x 576, 580 (6th Cir. 2013); Desiano v. Warner-Lambert & Co., 467 F.3d 85 

(2d Cir. 2006), aff’d sub nom. Warner-Lambert Co., LLC v. Kent, 552 U.S. 440 (2008); Arters,

921 F. Supp. 2d at 819-20.

The Sixth Circuit, in Loreto, indicated that “plaintiffs may not bring a state-law claim 

against a defendant when the state-law claim is in substance (even if not in form) a claim for 

violating the FDCA.” 515 Fed. App’x 576 at 579. The Loreto court explained its method for 

distinguishing between state law claims that seek to enforce the FDCA and those that actually 

arise under state law; only the former are preempted. Id. The Loreto court noted,

[T]he conduct on which the claim is premised must be the type of conduct 
that would traditionally give rise to liability under state law—and that 
would give rise to liability under state law even if the FDCA had never 
been enacted. If the defendant’s conduct is not of this type, then the 
plaintiff is effectively suing for a violation of the FDCA (no matter how 
the plaintiff labels the claim), and the plaintiff’s claim is thus impliedly 
preempted under Buckman. 

Id. The Loreto court found no preemption of a claim that a manufacturer’s marketing materials 

misrepresented the health benefits of vitamin C in its over-the-counter cold remedy, ruling that 

the claim relied “solely on traditional state tort law predating the FDCA,” even though the 

conduct also violated the FDCA. Id. at 580. In Arters, it was alleged that the defendants had 
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promoted Amiodarone as a routine treatment, rather than as a drug of last resort. 921 F. Supp. 2d 

at 819-820. The court held that claims arising from off-label promotion did not seek to enforce 

the FDCA, because plaintiff did not allege that defendants violated their duty on the ground that 

the promotion was off-label, but rather because it was fraudulent. Id.

Here, Plaintiffs do not seek to enforce the provisions of the FDCA, instead they allege

that Defendants fraudulently and misleadingly promoted their opioids. These allegations are of 

the type that would traditionally be brought as state law claims and, therefore, are not preempted.

3. Obstacle Preemption

The Manufacturers next argue that Plaintiffs’ diversion monitoring theory “stands as an 

obstacle to the accomplishment and execution of the full purposes and objectives of Congress” 

under the FDCA. (R. 499-1, PageID# 7691, citing Crosby v. Nat’l Foreign Trade Council, 530 

U.S. 363, 372-73 (2000)). They frame the allegations as an assertion that the Manufacturers “had 

a duty not to sell their prescription opioids due to concerns with opioid diversion,” and a prayer 

for damages and an injunction against any further violations. Id. at PageID# 7693. Defendants 

contend that “allowing these claims to proceed would undermine the FDA’s decision to make 

(and keep) [the Manufacturers’] prescription opioids available to the public” and are thus 

preempted. Id. (internal quotation marks omitted).  

The complaint cannot be reasonably construed as alleging that Defendants should have 

stopped selling opioids altogether, but rather alleges that they failed in their duty to prevent or 

actively concealed opioid diversion and misuse. Plaintiffs contend that their allegations focus on 

Defendants’ “duty to use due care in selling their dangerous products and that they are liable for 

failing to use such care.” (R. 654, PageID# 15832). Plaintiffs further argue that their diversion 

and monitoring claims are consistent with federal standards of care applicable to the sale of 

Case: 1:17-md-02804-DAP  Doc #: 1025  Filed:  10/05/18  52 of 103.  PageID #: 24858

Pltf.App.201

      Case: 19-3827     Document: 25     Filed: 10/02/2019     Page: 251



53

opioids, and thus create no obstacle to the implementation of the FDCA. Id., PageID# 15830-

15832.

Federal law preempts state law under the doctrine of obstacle preemption when state law 

“stands as an obstacle to the accomplishment and execution of the full purposes and objectives of 

Congress.” Crosby, 530 U.S. at 372-373. State tort actions related to the sale and marketing of 

pharmaceuticals raise the specter of obstacle preemption. In Wyeth v. Levine, the Supreme Court 

considered obstacle preemption in the context of a state tort claim alleging that the manufacturer 

of Phenergan had failed to provide adequate warnings about the risks of injecting the drug. 555 

U.S. 555 (2009). The Supreme Court rejected Wyeth’s obstacle preemption argument, noting 

that with limited resources to monitor the 11,000 drugs on the market, the FDA appears to view 

state tort law as a “complementary” form of drug regulation indicating:

If Congress thought state-law suits posed an obstacle to its objectives, it surely 
would have enacted an express pre-emption provision at some point during the 
FDCA's 70–year history. But despite its 1976 enactment of an express pre-
emption provision for medical devices ... Congress has not enacted such a 
provision for prescription drugs. See Riegel v. Medtronic, Inc., 552 U.S., at 327 
(2008) (“Congress could have applied the pre-emption clause to the entire FDCA. 
It did not do so, but instead wrote a pre-emption clause that applies only to 
medical devices.”) Its silence on the issue, coupled with its certain awareness of 
the prevalence of state tort litigation, is powerful evidence that Congress did not 
intend FDA oversight to be the exclusive means of ensuring drug safety and 
effectiveness. As Justice O'Connor explained in her opinion for a unanimous 
Court: “The case for federal pre-emption is particularly weak where Congress has 
indicated its awareness of the operation of state law in a field of federal interest, 
and has nonetheless decided to stand by both concepts and to tolerate whatever 
tension there [is] between them.” Bonito Boats, Inc. v. Thunder Craft Boats, 
Inc., 489 U.S. 141, 166–167, 109 S.Ct. 971, 103 L.Ed.2d 118 (1989) (internal 
quotation marks omitted).

Wyeth, 555 U.S. at 574-575 (internal footnotes omitted).

The Manufacturers assert that one of Congress’ core objectives in enacting the FDCA 

was to “ensure that any product regulated by the FDA is safe and effective for its intended use.” 
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FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000). They state that courts

have consistently “held that this regulatory scheme preempts any state law claim seeking to 

prohibit drug manufacturers from selling their FDA-approved products as permitted by FDA.” 

See, e.g. Zogenix, Inc. v. Patrick, 2014 WL 1454696, at *1-2 (D. Mass. Apr. 15, 2014); Gross v. 

Pfizer, Inc., 825 F. Supp. 2d 654, 659 (D. Md. 2011) (requiring a drug manufacturer “to stop 

production of a drug” “would directly conflict with” FDA’s “sole authority ... to determine 

whether a drug may be marked.”), aff’d sub nom. Drager v. PLIVA USA, Inc., 741 F.3d 470 (4th

Cir. 2014). Both Zogenix and Gross are distinguishable because they, respectively, involved an 

attempt to enforce a state regulatory ban on the sale of certain drugs and a challenge to the 

adequacy of label warnings approved by the FDA. By contrast, Plaintiffs here seek to enforce an 

alleged state law duty to, for example, monitor the sale of drugs with due care—a claim that is 

not inconsistent with the purposes of the FDCA, and thus not preempted. 

C. Statute of Limitations

Noting that the complaint is based on facts dating back to the 1990s, the Manufacturers 

assert that applying the most generous of the applicable statute of limitations—the 5-year period 

for an OCPA claim—would bar claims relying on conduct predating early 2013. (R. 499-1,

PageID# 7708-7709). Plaintiffs counter that dismissal based on affirmative defenses at the 

pleading stage is inappropriate where issues of fact concerning tolling exceptions exist.

Resolving a motion to dismiss based on statute-of-limitations grounds is appropriate 

when the undisputed facts “conclusively establish” the defense as a matter of law. Estate of 

Barney v. PNC Bank, 714 F.3d 920, 926 (6th Cir. 2013); Cataldo v. U.S. Steel Corp., 676 F.3d 

542, 547 (6th Cir. 2012), cert. denied, 568 U.S. 1157 (2013). But where there are disputed factual 

questions, for example “relating to the accrual date, ... claims that the defendant fraudulently 
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concealed facts thereby preventing the plaintiff from learning of its injury, … and complex 

issues about whether information in the plaintiff's possession sufficed to alert it of the claim[,]”

then a statute of limitations defense is more appropriately addressed in the context of a summary 

judgment motion or at trial. Am. Premier Underwriters, Inc. v. Nat'l R.R. Passenger Corp., 839 

F.3d 458, 464 (6th Cir. 2016); Lutz v. Chesapeake Appalachia, LLC, 717 F.3d 459, 473-476 (6th

Cir. 2013) (reversing and remanding to the district court to resolve issue of fraudulent 

concealment). Moreover, parties “are entitled to have their cause tried on the merits if they can 

prove that the doctrine of fraudulent concealment should be applied to their case.” Jones v. 

TransOhio Sav. Ass'n, 747 F.2d 1037, 1043 (6th Cir. 1984) (“We are unprepared to hold, prior to 

any discovery on the issue, that Appellants can prove no set of facts consistent with these 

allegations sufficient to toll the statute of limitations.”).

The complaint alleges that the fraudulent concealment and continuing violation doctrines 

extend the applicable limitations periods, because “Defendants were deliberate in taking steps to 

conceal their conspiratorial behavior and active role in the deceptive marketing and the 

oversupply of opioids through overprescribing and suspicious sales, all of which fueled the 

opioid epidemic.” (R. 514 at ¶¶770, 767-777). The complaint also alleges that Defendants,

including the Manufacturers, purposefully concealed their unlawful conduct while assuring the 

government and the public that they were complying with applicable laws and cooperating with 

law enforcement to curb the opioid crisis, thereby, it is alleged, depriving Plaintiffs of any actual 

or implied notice of potential claims. (R. 514, ¶¶768-777). It further contends that Defendants’ 

wrongful conduct has not ceased, continues to cause Plaintiffs’ injuries, that the opioid epidemic 

continues to spread, and that the resulting claimed injuries are ongoing. Id. at ¶¶715, 718, 724,

727, 729, 744, 767-768, 780, 818, 827. These allegations are sufficient to raise a plausible 
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inference that the applicable limitation periods are subject to tolling. 

D. Counts Three and Four: Ohio RICO Statute Claims

In Counts Three and Four, Plaintiffs allege a violation of Ohio’s Corrupt Practices Act

(OCPA), O.R.C. § 2923.31 et seq. against the Marketing Defendants and Supply-Chain 

Defendants respectively. (R. 514, ¶¶939- 973). OCPA, sometimes referred to as the “Ohio 

RICO” statute, is “patterned after” the federal RICO statute.35 Consequently, Ohio courts look to 

federal case law applying RICO to determine how to apply OCPA. O’Rourke, 640 N.E.2d at 

240; Durrani, 2014 WL 996471, at *8.

Defendants assert that Plaintiffs’ OCPA claims must be dismissed for the same reasons as 

the federal RICO claims. (R. 491-1, PageID# 7489-7490; R. 499-1, PageID# 7693-7694). 

Because the court finds Plaintiffs have sufficiently pleaded the former, the court rejects 

Defendants’ argument. Defendants, however, raise an additional argument: to establish a 

“pattern” of racketeering activity under the OCPA, a plaintiff must allege “at least one incident 

other than a violation of” federal mail, wire, or security fraud statutes. O.R.C. § 2923.34(A).

Plaintiffs do not challenge the existence of such a requirement, but assert they also pleaded 

“telecommunications fraud,” and “felony dealing in controlled substances pursuant to RICO 

section 1961(1)(D).” (R. 654, PageID# 15778). Plaintiffs have alleged a felony violation of the 

CSA, specifically § 843(a)(4)(A) (“to furnish false or fraudulent material information in, or omit 

any material information from, any application, report, record, or other document required to be 

made, kept, or filed under this subchapter or subchapter II…”). Id. Defendants contention—that 

a violation of § 843 does not constitute a predicate act—was addressed and rejected above. Thus, 

35 See, e.g., Aaron v. Durrani, 2014 WL 996471, at *8 (S.D. Ohio Mar. 13, 2014) (citing U.S. 
Demolition & Contracting v. O'Rourke, 640 N.E.2d 235, 240 (Ohio Ct. App. 1994)).
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Defendants’ motion to dismiss the OCPA claims should be denied.

E. Ohio Product Liability Act and Abrogation

The Distributors, joined by the Pharmacies and Manufacturers, argue that Plaintiffs’ 

common law negligence and public nuisance claims, as well as Plaintiffs’ statutory public 

nuisance claim, should be dismissed because they are abrogated by the Ohio Product Liability 

Act (OPLA), O.R.C. §§ 2307.71 through 2307.80. (R. 491-1, PageID# 7492-7496, 7502-7505;

R. 497-1, PageID# 7599; R. 499-1, PageID# 7695). OPLA, by its terms, abrogates a significant 

swath of common law tort litigation. O.R.C. § 2307.71(B) expressly states that “Sections 

2307.71 to 2307.80 of the Revised Code are intended to abrogate all common law product 

liability claims or causes of action.” Pursuant to the statute, a product liability claim is defined as

follows:

“Product liability claim” means a claim or cause of action that is asserted in a 
civil action pursuant to sections 2307.71 to 2307.80 of the Revised Code and that 
seeks to recover compensatory damages from a manufacturer or supplier for 
death, physical injury to person, emotional distress, or physical damage to 
property other than the product in question, that allegedly arose from any of the 
following:

(a) The design, formulation, production, construction, creation, assembly, 
rebuilding, testing, or marketing of that product;

(b) Any warning or instruction, or lack of warning or instruction, associated 
with that product;

(c) Any failure of that product to conform to any relevant representation or 
warranty.

“Product liability claim” also includes any public nuisance claim or cause of 
action at common law in which it is alleged that the design, manufacture, supply, 
marketing, distribution, promotion, advertising, labeling, or sale of a product 
unreasonably interferes with a right common to the general public.
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O.R.C. § 2307.71(A)(13).36 Thus, there are essentially two types of product liability claims that 

fall under OPLA’s abrogation provisions: (1) product-related causes of action seeking 

compensatory damages for physical injury or for physical property damage (other than the 

product in question); and (2) public nuisance-type actions alleging unreasonable interference 

with a right common to the general public.37

1. Abrogation of Negligence Claim

The Distributors argue that Plaintiffs’ common law negligence claim is, “at its core, a 

product liability claim—precisely the kind of claim abrogated by the OPLA.” (R. 491-1,

PageID# 7504, citing Volovetz v. Tremco Barrier Sols., Inc., 74 N.E.3d 743, 753 (Ohio. Ct. App. 

2016) (stating courts look to “[t]he essential nature of the substantive allegations of the plaintiff’s 

claim, not the artificial label attached to the claim”)). Plaintiffs argue that their negligence claim 

is not abrogated because they do not seek compensation for physical injuries caused by 

Defendants’ products, but rather “to recover for economic harms inflicted on their communities 

by Defendants’ conduct in marketing and distributing their products.” (R. 654, PageID# 15799). 

Plaintiffs’ negligence action does not implicate a Type 2 product liability claims, as it does not 

allege an unreasonable interference with a right common to the general public. It does, however, 

potentially implicate a Type 1 product liability claim, as Plaintiffs do not challenge that their 

action involves the “design, formulation, production, construction, creation, assembly, 

rebuilding, testing, or marketing of that product.” O.R.C. § 2307.71(A)(13)(a). Nevertheless, 

36 The last paragraph emphasizing the inclusion of public nuisance claims was added by 
amendment and went into effect on August 1, 2007. State ex rel. Ohio Gen. Assembly v. Brunner,
873 N.E.2d 1232, 1235 (Ohio, 2007).
37 For the sake of brevity, these will be referred to as “Type 1” and “Type 2” product liability 
claims respectively.  
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Plaintiffs assert that OPLA divides compensatory damages into two distinct categories: “harm”

and “economic loss.” (R. 654, PageID# 15798). They maintain that only claims for “harm”

constitute “product liability claims” under OPLA, whereas, “claims solely for ‘economic loss’ 

are expressly exempted from the statute and remain available at common law.” Id. The complaint 

alleges Defendants breached their duties resulting in “economic damages including, but not 

limited to, significant expenses for police, emergency, health, prosecution, corrections, 

rehabilitation, and other services,” as well as “non-physical property damage, and damage to its 

proprietary interests.”38 (R. 514 at ¶¶1062-1063). Thus, the dispositive issue is whether 

Plaintiffs’ negligence action seeks to recover damages for a loss defined as “harm” by OPLA. 

The statute also clarifies that injuries defined as “harm” do not constitute “economic 

loss” under OPLA, O.R.C. § 2307.71(A)(2). OPLA defines “economic loss” as “direct, 

incidental, or consequential pecuniary loss, including, but not limited to, damage to the product 

in question, and nonphysical damage to property other than that product.” Id. Damages that fall 

into this category are excluded from the definition of “harm.” O.R.C. § 2307.71(A)(7). Type 1 

product liability claims encompass claims for compensatory damages for death, physical injury 

to person, emotional distress, or physical damage to property other than the product in 

question—the same categories of injuries defined as “harm” by O.R.C. § 2307.71(A)(7). 

These distinctions are crucial with respect to Type 1 actions, as another section of OPLA 

states that: “Any recovery of compensatory damages for economic loss based on a claim that is 

asserted in a civil action, other than a product liability claim, is not subject to sections 2307.71 

to 2307.79 of the Revised Code, but may occur under the common law of this state or other 

38 Though Plaintiffs allege an unreasonable interference with a right common to the general 
public with their common law public nuisance claim, pleading in the alternative is permissible.
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applicable sections of the Revised Code.” O.R.C. § 2307.72(C) (emphasis added). Because civil 

actions that implicate Type 1 product liability only fall within OPLA’s ambit if they allege harm, 

a claim for solely economic loss by its very definition excludes harm and is not abrogated. This 

natural reading of the statutory language was confirmed by an Ohio Supreme Court decision, 

which predated the 2007 amendment: 

[O.R.C. §] 2307.72 makes it clear that although a cause of action may 
concern a product, it is not a product liability claim within the purview of 
Ohio’s product liability statutes unless it alleges damages other than 
economic ones, and that a failure to allege other than economic damages 
does not destroy the claim, but rather removes it from the purview of those 
statutes.

LaPuma v. Collinwood Concrete, 661 N.E.2d 714, 716 (Ohio 1996) (emphasis added); Volovetz,

74 N.E.3d at 752 (acknowledging LaPuma’s holding in a footnote, but finding that plaintiff’s 

negligence claim was barred because it sought recovery for compensatory damages stemming 

from physical damage to property). 

Because Plaintiffs’ negligence claim seeks only damages for non-physical property 

damage and expenses related to governmental expenditures, it is not abrogated by OPLA to the 

extent it seeks recovery solely for economic loss and not for harm.39

2. Abrogation of Public Nuisance Claims

Plaintiffs’ Fifth (“Statutory Public Nuisance”) and Sixth (“Common Law Absolute Public 

Nuisance”) Claims for Relief allege that Defendants created and maintained a public nuisance in 

the marketing and distribution of prescription opioids. (R. 514 at ¶¶974-1038). Defendants assert 

39 Defendants argue that framing Plaintiffs’ injury as economic loss elevates form over 
substance, and that the personal injury to the users of opioids is the gravamen of the claim. (R. 
744, PageID# 17663-17664). The court cannot find, without the benefit of any factual discovery, 
that all of Plaintiffs’ claimed injuries stem from death, physical injuries, or physical damage to 
property.
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that Plaintiffs’ public nuisance claims are abrogated by OPLA and can only be brought as 

product liability claims under OPLA, if at all.40 (R. 491-1, PageID# 7492-7496). OPLA was 

amended in 2007 to expressly include in the definition of a “product liability claim” “any public 

nuisance claim or cause of action at common law in which it is alleged that the design, 

manufacture, supply, marketing, distribution, promotion, advertising, labeling, or sale of a 

product unreasonably interferes with a right common to the general public.” O.R.C. § 

2307.71(A)(13).

a. Application to Statutory Public Nuisance Claim

Defendants contend that the reference to “any public nuisance claim” abrogates both 

common law and statutory public nuisance claims (R. 744, PageID# 17658-17659), while 

Plaintiffs contend that statutory public nuisances are not abrogated because the phrase “at 

common law” in the statute modifies both “public nuisance claim” and “cause of action.” (R. 

654, PageID# 15729). Under Ohio law, “[t]o determine the intent of the legislature,” a court 

must “first look to the plain language of the statute,” and if it is “plain and unambiguous,” the 

statute should be applied as written. State v. Gordon, 2018 WL 2356650, at *2 (Ohio May 23, 

2018) (citations omitted). The court finds the phrase “any public nuisance claim or cause of 

action at common law” to be ambiguous. Accordingly, the court looks to the legislative history, 

which notes:

SECTION 3. The General Assembly declares its intent that the amendments made 
by this act to sections 2307.71 and 2307.73 of the Revised Code are not intended 
to be substantive but are intended to clarify the General Assembly’s original 
intent in enacting the Ohio Product Liability Act, sections 2307.71 to 2307.80 of 
the Revised Code, as initially expressed in Section 3 of Am. Sub. S.B. 80 of the 

40 “Claims that are authorized by the Ohio Products Liability Act should be pled with reference 
to the applicable provision of the Act.” Greenway v. Kimberly-Clark Corp., 2016 WL 3460229, 
at *2 (N.D. Ohio June 24, 2016) (citations omitted).
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125th General Assembly, to abrogate all common law product liability causes of 
action including common law public nuisance causes of action, regardless of how 
the claim is described, styled, captioned, characterized, or designated, including 
claims against a manufacturer or supplier for a public nuisance allegedly caused 
by a manufacturer’s or supplier’s product.

2006 Ohio Laws File 198 (Am. Sub. S.B. 117) (emphasis added).

Given that the legislature explained it intended to abrogate “common law public nuisance 

causes of action,” the court agrees with Plaintiffs’ statutory construction. Therefore, Plaintiffs’

statutory public nuisance claim in Count Five is not abrogated by OPLA.  

b. Application to Common Law Absolute Public Nuisance Claim

Despite asserting that the 2007 amendment to OPLA intended to abrogate common law 

public nuisance actions, Plaintiffs aver that their self-styled “common law absolute public 

nuisance claim” is not abrogated by OPLA because their claim is an “equitable nuisance” claim. 

(R. 654, PageID# 15729). Plaintiffs rely on an observation from the Ohio Supreme Court in State 

ex rel. Miller v. Anthony that an abatement action was “not a common law action, but a summary 

proceeding more in the nature of a suit in equity.” 647 N.E.2d 1368, 1371 (Ohio 1995) (quoting 

Cameron v. United States, 148 U.S. 301, 304 (1893)). The court does not construe the dicta from 

this decision as an affirmative finding that an absolute public nuisance claim is not a common 

law cause of action within the meaning of OPLA.41 Moreover, “the distinction between legal and 

41 Notably, State ex rel. Miller did not involve an absolute public nuisance action, but instead 
considered whether a nuisance abatement action brought pursuant to statute—O.R.C. § 
3719.10—required a jury trial under Ohio’s constitution. The court concluded that a jury trial 
was not required because “the nuisance abatement provisions of R.C. Chapter 3767 are equitable 
in nature and not created by common law.” 647 N.E.2d at 1371. Thus, it appears the court was 
focused on the equitable nature of the abatement remedy. Furthermore, by Plaintiffs’ logic, the 
statutory-based nuisance action in State ex rel. Miller would not be considered a statutory 
nuisance claim simply because the court characterized the remedy as equitable in nature. The 
court declines to elevate form over substance.
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equitable claims [has been] abolished.” Hodges v. Ettinger, 189 N.E. 113, 115 (Ohio 1934). 

Finally, numerous courts, including a recent decision of the Sixth Circuit Court of Appeals, have 

recognized that an absolute public nuisance claim in Ohio is a common law action.

Under Ohio law, a common law public nuisance is “an unreasonable interference 
with a right common to the general public.” Examples of such rights, from Ohio 
and elsewhere, include: a right of public passage (e.g., obstruction of highways); a 
right to use public space (e.g., pollution of fisheries); a right to navigable 
waterways (e.g., obstruction of public streams); a right to public health (e.g., 
exposure to diseased animals); a right to public safety (e.g., negligent 
marketing/sale of dangerous weapons); a right to public morality (e.g., houses of 
ill-repute); a right to public peace (e.g., excessive noise); and a right to public 
comfort (e.g., excessive odors or fumes). 

Ohio law recognizes two types of public nuisances: qualified and absolute. A 
qualified public nuisance mirrors a negligence tort….  An absolute public 
nuisance, sometimes called nuisance per se, comes in two forms, one requiring 
more evidence of intent (akin to an intentional tort), the other requiring less (akin 
to a strict liability tort). The action thus requires either the “intentional” creation 
of a public nuisance or “an abnormally dangerous condition that cannot be 
maintained without injury to property, no matter what care is taken.”

City of Cincinnati v. Deutsche Bank Nat'l Trust Co., 863 F.3d 474, 477 (6th Cir. 2017) (emphasis 

added); see also Cleveland v. JP Morgan Chase Bank, N.A., 2013 WL 1183332, at *3 (Ohio Ct. 

App Mar. 21, 2013) (describing a public nuisance claim as a common law tort action used to 

vindicate interference with a general public right); Brown v. Scioto Cty. Bd. of Commrs., 622 

N.E.2d 1153, 1158 (Ohio Ct. App. 1993) (describing the common law elements of a public 

nuisance claim and recognizing that, in addition, there are also statutorily defined public 

nuisances).  

Plaintiffs concede that a public nuisance claim, which they label as an “equitable” action,

requires an unreasonable interference with a right common to the general public. (R. 654, 

PageID# 15719). The Sixth Circuit ascribed the same elements to common law public nuisance 

claims under Ohio law. Deutsche Bank Nat'l Trust Co., 863 F.3d at 477. These are identical 
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causes of action that are not derived from statute. Under Plaintiffs’ reasoning, common law 

public nuisance claims essentially do not exist in Ohio, because public nuisance claims are 

properly designated as suits arising in equity. Such a conclusion is untenable, as it would render 

the Ohio Legislature’s 2007 amendment a nullity.42 Furthermore, Plaintiffs’ argument is 

contrary to the only Ohio decision that appears to have squarely addressed the operation of the 

2007 amendment. See City of Toledo v. Sherwin-Williams Co., 2007 Ohio Misc. LEXIS 5632, 

2007 WL 4965044 (Ohio C.P. December 12, 2007) (finding that plaintiff’s public nuisance claim 

was “expressly subsumed by the OPLA”). Thus, the court finds that Plaintiffs’ absolute public 

nuisance claim constitutes a common law public nuisance claim and, therefore, falls within the 

purview of OPLA. 

However, Plaintiffs raise an additional argument as to why their absolute public nuisance 

claim should not be construed as abrogated by OPLA—that the 2007 amendment that added the 

Type 2 product liability claims definition should be read as covering only those public nuisance 

actions that seek compensatory damages defined as harm elsewhere in the statute. (R. 654, 

PageID# 15730). This argument is similar to Plaintiffs’ argument above with respect to OPLA’s 

inapplicability to their negligence claim. Plaintiffs’ argument here is contrary to the plain 

language of the statute. O.R.C. § 2307.71, as amended, abrogated Type 2 claims—public 

nuisance claims alleging that “the design, manufacture, supply, marketing, distribution, 

promotion, advertising, labeling, or sale of a product unreasonably interferes with a right 

42 In other words, Plaintiffs contend that non-statutory public nuisance actions in Ohio are 
equitable actions not common-law actions, and the 2007 amendment applies only to common 
law public nuisance actions. Such a result would completely frustrate the Ohio Legislature’s 
clear intent to abrogate common-law public nuisance actions, as the amendment would have no 
applicability.
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common to the general public.” (emphasis added). Notably absent from the Type 2 product 

liability definition is the language contained in Type 1 claims that apply only to actions seeking 

compensatory damages for “death, physical injury to person, emotional distress, or physical 

damage to property other than the product in question” (i.e. “harm”). O.R.C. § 2703.71(A)(13). 

Thus, the distinction between harm and economic loss is conspicuously absent in the Type 2 

definition of product liability claims.43 Therefore, the issue of whether Plaintiffs’ damages under 

its public nuisance theory are properly categorized as economic loss is immaterial.  

Consequently, O.R.C. § 2307.72(C), which states that “[a]ny recovery of compensatory 

damages for economic loss based on a claim that is asserted in a civil action, other than a 

product liability claim, is not subject to [OPLA]….” is also inapplicable. The Ohio Supreme 

Court’s holding in LaPuma interpreted OPLA as it existed in 1996; it did not create a judicial 

rule exempting product liability claims if they asserted only economic loss. 661 N.E.2d at 716. 

Before the 2007 amendment, only the Type 1 definition of product liability claims existed, and 

the definition expressly excluded claims for economic loss rather than harm. This distinction was 

not maintained with respect to the Type 2 definition. Therefore, Plaintiffs’ argument—that its 

absolute public nuisance claim is not abrogated because it seeks to recover only economic loss—

43 The argument that the harm requirements of Type 1 claims should be bootstrapped to Type 2 
claims is not well taken. As noted above, the court should apply the plain language of the statute 
where it is unambiguous. Although this court above found that the statute was ambiguous with 
respect to the question of whether the term “common law” modified both the phrase “any public 
nuisance claim” and “cause of action,” the decision not to include the preexisting language from 
the Type 1 definition into the Type 2 definition speaks volumes. Had the legislature intended 
such limiting language in the application of OPLA as it relates to public nuisance claims, it could 
easily have repeated the language contained in the Type 1 definition. It opted not to do so. It is 
also telling that the Type 2 definition was not made a subsection of the Type 1 definition, 
revealing a clear intent to create an alternative or additional definition of a “product liability 
claim.”
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does not exempt its common law public nuisance claim from OPLA. It is recommended that 

Count Six be dismissed. 

F. Count Five: Statutory Public Nuisance

Count Five alleges a statutory public nuisance against all Defendants. (R. 514, PageID# 

11208). It seeks “abatement, recovery of abatement costs, injunctive relief, and to prevent injury 

and annoyance from any nuisance,” as well as “all other legal and equitable relief as allowed by 

law.” Id. at ¶¶995-996.

The Pharmacies and Distributors assert that, among the Plaintiffs, only the Summit 

County Prosecutor may maintain a statutory public nuisance action brought pursuant to O.R.C. 

§4729.35. (R. 491-1, PageID# 7501; 497-1, PageID# 7608-7609; R. 742, PageID# 17613-

17615). In addition, the Distributors and Manufacturers assert that Plaintiffs’ remedies for a 

statutory public nuisance are limited to an injunction. (R. 491-1, PageID# 7501-7502; R. 499-1,

PageID# 7700, n. 39). This latter argument does not provide a basis for dismissal. While the 

category of damages recoverable may be a legal issue proper for the court’s consideration, 

Defendants have not identified any authority supporting their proposed statutory construction. Id.

1. Ohio Rules of Statutory Interpretation and Applicable Laws 

First, under the express rules of Ohio statutory construction, a court should construe 

various statutes in harmony unless their provisions are irreconcilably in conflict: 

If a general provision conflicts with a special or local provision, they shall be 
construed, if possible, so that effect is given to both. If the conflict between the 
provisions is irreconcilable, the special or local provision prevails as an exception 
to the general provision, unless the general provision is the later adoption and the 
manifest intent is that the general provision prevail.

O.R.C. §1.51; see also United Tel. Co. v. Limbach, 643 N.E.2d 1129, 1131 (Ohio 1994) 

(“All provisions of the Revised Code bearing upon the same subject matter should be 
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construed harmoniously. ... [and] in the interpretation of related and co-existing statutes 

must harmonize and give full application to all such statutes unless they are irreconcilable 

and in hopeless conflict.”) (citations omitted).

The following Ohio statutes address the issue of public nuisance and are relevant 

to the court’s discussion. First, Chapter 3767 of the Ohio Revised Code addresses 

nuisances generally, and gives several definitions of a nuisance, including the following: 

“That which is defined and declared by statutes to be a nuisance.” O.R.C. § 

3767.01(C)(1). A separate chapter of the Ohio Revised Code, dealing with occupations 

and professions, identifies one such public nuisance:  

The violation by a pharmacist or other person of any laws of Ohio or of the United 
States of America or of any rule of the board of pharmacy controlling the 
distribution of a drug of abuse as defined in section 3719.01144 of the Revised 
Code or the commission of any act set forth in division (A) of section 4729.16 of 
the Revised Code, is hereby declared to be inimical, harmful, and adverse to the 
public welfare of the citizens of Ohio and to constitute a public nuisance. The 
attorney general, the prosecuting attorney of any county in which the offense was 
committed or in which the person committing the offense resides, or the state 
board of pharmacy may maintain an action in the name of the state to enjoin such 
person from engaging in such violation. Any action under this section shall be 
brought in the common pleas court of the county where the offense occurred or 
the county where the alleged offender resides.

O.R.C. §4729.35. Returning to the general chapter on nuisances, O.R.C. § 3767.03 states that:

“[w]henever a nuisance exists,” an authorized party45 “may bring an action in equity in the name 

of the state … to abate the nuisance and to perpetually enjoin the person maintaining the 

44 O.R.C. §§ 3719.01(R) & 3719.011 define opiate as “a drug of abuse.” 
45 O.R.C. § 3767.03 includes a significantly broader list of authorized parties who may maintain 
a public nuisance action than O.R.C. § 4729.35, as it includes the attorney general, the village 
solicitor, the city or township law director, the county prosecutor, or any person who is a citizen 
of the county in which the nuisance exists so long as the action is brought in the name of the 
state. The ramifications of this discrepancy is addressed below. 
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nuisance from further maintaining it.”  

2. Available Remedies

Defendants assert that any violation of O.R.C. § 4729.35 limits Plaintiffs’ recovery to 

injunctive relief and that abatement costs are unrecoverable. (R. 491-1, PageID# 7501-7502; R. 

499-1, PageID# 7700). However, Defendants’ argument—that O.R.C. § 4729.35’s provision that 

an authorized individual “may maintain an action in the name of the state to enjoin” a public 

nuisance is tantamount to a limitation on the remedies available—is an untenable interpretation 

of the plain text of the statute. Nothing in this statute can reasonably be construed as addressing 

or expressly limiting the categories of relief available for the nuisance. Rather, it identifies and 

defines a public nuisance, identifies who may bring the action to enjoin a nuisance, and finally 

where the claim should be brought. Further, Defendants’ interpretation of the remedies available 

for a violation of O.R.C. § 4729.35 is not supported by any authority cited in their briefs. 

Finally, Defendants’ interpretation of O.R.C. § 4729.35 contravenes Ohio’s laws 

on statutory construction, as stated above, that require a court to construe statutes so as to 

give effect to both the special and general provisions, and to construe all provisions of the 

Revised Code bearing upon the same subject as being in harmony. Defendants’ 

construction does the opposite—it manufactures a conflict where none exists on the face 

of the statute. Because O.R.C. § 4729.35 is silent as to what remedies are available and 

the more general statute explains that an action seeking to abate a nuisance is equitable in 

nature, the court declines to recommend limiting the recovery or remedies available for a 

violation of O.R.C. § 4729.35 from what is typically recoverable in public nuisance 

actions. 
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3. City of Akron’s Authority to Bring Public Nuisance Suit

Turning to the argument that the City of Akron is barred from bringing a nuisance claim, 

Defendants assert that O.R.C. § 4729.35 limits the authority for bringing an action to enjoin a 

violation of Ohio or federal drug laws to the state attorney general, the county prosecutor of the 

county in which the offense occurred, and the state board of pharmacy. Plaintiffs’ contention that 

the City of Akron may, nevertheless, maintain a nuisance action for an ostensible violation of 

federal or Ohio drug laws based on other more generalized nuisance statutes flies in the face of 

the another portion of the Revised Code that they specifically rely upon—O.R.C. §1.47 (“In 

enacting a statute, it is presumed that: (B) The entire statute is intended to be effective”).46

Plaintiffs’ position—that municipalities could maintain a statutory public nuisance action for 

violation of a state or federal drug law—would eviscerate the express statutory provision limiting 

who can bring suit. Plaintiffs’ reliance on State ex rel. DeWine v. Fred’s Party Center, Inc., 13 

N.E.3d 699 (Ohio Ct. App. 2014) is misplaced. (R. 654, PageID# 15726). Therein, not only was 

the suit brought by the Ohio Attorney General, but the court’s passing reference to O.R.C. § 

4729.35 in a footnote neither states nor implies that any party, other than the attorney general, 

46 Plaintiffs also rely on O.R.C. § 715.44, which states as follows:

A municipal corporation may:

(A) Abate any nuisance and prosecute in any court of competent jurisdiction, any person 
who creates, continues, contributes to, or suffers such nuisance to exist;

***

(C) Prevent injury and annoyance from any nuisance;

***

Case: 1:17-md-02804-DAP  Doc #: 1025  Filed:  10/05/18  69 of 103.  PageID #: 24875

Pltf.App.218

      Case: 19-3827     Document: 25     Filed: 10/02/2019     Page: 268



70

the county prosecutor, or the board of pharmacy is vested with authority to bring an action under 

that statute. Id. at n. 1. Although O.R.C. § 4729.35 is not the exclusive avenue for a municipal 

plaintiff to bring a public nuisance claim, the City of Akron cannot claim that the very nuisance 

it seeks to abate is the one caused by a violation of Ohio or federal drug laws, as set forth in 

O.R.C. § 4729.35, but then attempt to circumvent the limitations on who may bring such a suit as 

set forth in the same statute simply by claiming to rely on a different portion of the Revised 

Code. In the complaint, Plaintiffs, including the City of Akron, clearly identify the public 

nuisance they seek to enjoin as violations of Ohio or federal drug laws (or the rules of the board 

of pharmacy). (R. 514, PageID# 7068, ¶¶979, 983-984, 986, 988). As such, the City of Akron 

lacks standing to pursue a statutory public nuisance claim based on violations of Ohio or federal 

drug laws, or the rules of the board of pharmacy.      

4. Sufficiency of the Factual Allegations 

The Manufacturers argue that Plaintiffs’ statutory nuisance claim should be dismissed for 

failure to allege facts demonstrating a statutory violation. See Brown, 622 N.E.2d at 1158 

(explaining that Ohio statutes and regulations that define certain conduct as being a public 

nuisance “amount to a legislative declaration that the proscribed conduct is an unreasonable 

interference with a public right”); O.R.C. § 3767.01(C)(1) (defining “nuisance” as “that which is 

defined and declared by statutes to be a nuisance”). The Manufacturers’ statement that they 

“have complied with all relevant federal and state controlled substances requirements” (R. 499-1,

PageID# 7702) is merely an assertion of fact that is disputed by Plaintiffs and does not support 

dismissal at this stage. They also contend that the alleged violations of Ohio law apply only to 

distributors and not to pharmaceutical manufacturers. (R. 499-1, PageID# 7700-7701; R. 746, 

PageID# 17724-17725). Plaintiffs state that certain other laws and rules governing the 
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distribution of controlled substances do apply to the Manufacturers’ alleged conduct, including 

those requiring them to maintain diversion controls and to create a system to disclose suspicious 

orders, report such orders, and adhere to sales quotas set by the DEA. (R. 654, PageID# 15726-

15728, citing R. 514 at ¶¶504, 507, 510, 863, 915, 961). The complaint alleges that all 

Defendants have aided and abetted the violation of federal and state laws controlling the 

distribution of a drug of abuse as defined in O.R.C. § 3719.011.47 (R. 514 at ¶¶981-986).

The complaint also alleges violations of O.R.C. § 2925.02(A)(1) and (3), which prohibit 

the administering, inducing, or causing another to use a controlled substance “[b]y force, threat, 

or deception” (§ 2925.02(A)(1)), as well as the administering, inducing, or causing another to use 

such a substance “by any means,” with the additional requirement that the actions “cause serious 

harm” or “cause the other person to become drug dependent” (§ 2925.02(A)(3)). (R. 514 at 

¶¶986-987). The Manufacturers argue that to the extent these violations are asserted in an 

attempt by Plaintiffs to hold them liable for failing to stop the sale of prescription opioids that 

have been approved by the FDA and are regulated by the DEA, any such claim is preempted. (R. 

499-1, PageID# 7701-7702). But nowhere in the complaint is it alleged that the Manufacturers 

should be prevented from operating their business in a lawful manner; rather, Plaintiffs seek to 

abate the alleged public nuisance.  

Like the Manufacturers, the Pharmacies assert that the complaint fails to allege specific 

details of nuisance-creating conduct on their part affecting Summit County or even the State of 

Ohio and that the complaint contains “no more than conclusory factual allegations …” (R. 497-1,

47 The Manufacturers also assert that Plaintiffs’ Opposition cites to statutory violations not 
specifically pled, but the complaint identifies specific statutes as bases for alleged liability and 
also states that the claimed violations include, but are not limited to, conduct proscribed by Ohio 
and federal law. (R. 514 at ¶984).

Case: 1:17-md-02804-DAP  Doc #: 1025  Filed:  10/05/18  71 of 103.  PageID #: 24877

Pltf.App.220

      Case: 19-3827     Document: 25     Filed: 10/02/2019     Page: 270



72

PageID# 7609-7610). They concede, however, that Plaintiffs have alleged several violations of 

Ohio and federal law, but protest that the allegations are not sufficiently specific with respect to 

recordkeeping defaults and contend the allegations that they failed to maintain effective controls 

against diversion or failed to disclose suspicious orders are implausible. Id. Indeed, the complaint 

contains allegations that the Pharmacies engaged in misconduct and violated federal and state 

laws, and references numerous fines and settlements involving the Pharmacies. (R. 514, ¶¶ 504, 

612-659, 684-686). Furthermore, where the facts at issue may be in the control of others, 

dismissal prior to discovery is not appropriate. Ohio Pub. Emps. Ret. Sys. v. Fed. Home Loan 

Mortg. Corp., 830 F.3d 376, 383 (6th Cir. 2016) (explaining that the pleading standards only 

require enough facts to demonstrate a reasonable expectation that discovery will reveal evidence 

to support the allegations). 

5. Safe Harbor

“Ohio courts have long imposed the following concrete limitation on public nuisance 

claims: What the law sanctions cannot be held to be a public nuisance.” City of Cleveland v.

Ameriquest, 621 F. Supp.2d 513, 526 (N.D. Ohio 2009), aff’d, 615 F.3d 496 (6th Cir. 2010) 

(citations omitted). The Manufacturers claim that they are shielded from nuisance liability by 

virtue O.R.C. § 2925.02(B), which provides a “safe harbor” for persons whose conduct is in 

accordance with Ohio controlled substance regulations. (R. 499-1, PageID# 7001-7002). They 

assert that they “have complied with all relevant federal and state controlled substances 

requirements.” Id.

But as Ameriquest makes clear, safe harbor immunity from nuisance liability is available 

only to those who perform in accordance with their applicable regulatory obligations. 621 F. 

Supp. 2d at 528 (“Under a long line of decisions, a showing that the challenged conduct is 

Case: 1:17-md-02804-DAP  Doc #: 1025  Filed:  10/05/18  72 of 103.  PageID #: 24878

Pltf.App.221

      Case: 19-3827     Document: 25     Filed: 10/02/2019     Page: 271



73

subject to regulation and was performed in conformance therewith insulates such conduct from 

suit as a public nuisance”). The complaint alleges that all Defendants failed to do so. (R. 514 at 

¶¶981-988). It also alleges misconduct unrelated to Defendants’ respective regulated activities,

for example, as to the Manufacturers, an extensive deceptive marketing scheme that intended to 

change the perception of opioids and boost sales by misleading doctors and the public about the 

risks of long-term opioid use. (R. 514 at ¶¶174-179, 989). 

While regulatory oversight is a factor to be considered when determining the sufficiency 

of a public nuisance claim, “extensive regulation does not automatically bar a public nuisance 

claim.” City of Cleveland v. JP Morgan Chase Bank, N.A., 2013 WL 1183332, *6 (Ohio Ct. 

App. March 21, 2013); Cincinnati v. Beretta, 768 N.E.2d at 1143. The Beretta court rejected 

defendants’ assertion that they were engaged in “legislatively authorized conduct,” and were not

subject to liability. 768 N.E.2d at 1143. The court concluded that “even though there exists a 

comprehensive regulatory scheme involving the manufacturing, sales, and distribution of 

firearms, ... the law does not regulate the distribution practices alleged in the complaint,” i.e.,

practices that “fostered the criminal misuse of firearms [and] helped sustain the illegal firearms 

market in Cincinnati ….” Id. at 1140. Contrary to Manufacturers’ contention that the complaint 

is defective because it fails to plead “any facts to show that any Manufacturer Defendant 

somehow deceived a particular resident in Summit County into using opioids, much less into 

becoming opioid dependent,” that level of specificity is not required prior to discovery. (R. 499-

1, PageID# 7702).

Accordingly, it is recommended that Defendants’ motions to dismiss be partially granted 

to the extent they seek to bar the City of Akron from maintaining a statutory public nuisance 

action based on either: (1) a violation of an Ohio or federal drug law; or (2) any rule of the board 

Case: 1:17-md-02804-DAP  Doc #: 1025  Filed:  10/05/18  73 of 103.  PageID #: 24879

Pltf.App.222

      Case: 19-3827     Document: 25     Filed: 10/02/2019     Page: 272



74

of pharmacy controlling the distribution of a drug of abuse. It is otherwise recommended that 

Defendants’ motions to dismiss count five, or to limit Plaintiffs’ statutory remedies, be denied.48

G. Count Seven: Negligence

The complaint alleges a negligence claim against all Defendants. (R. 514, PageID# 

11220). A negligence claim must allege (1) a duty owed by the defendant to the plaintiff to 

conform to a certain standard of conduct, (2) that the defendant breached that duty, and (3) that 

the breach of the duty proximately caused the plaintiff’s injury. Cromer v. Children’s Hosp. 

Med. Ctr. of Akron, 29 N.E.3d 921, 928-929 (Ohio 2015). Defendants challenge the sufficiency 

of the complaint with respect to the first and third elements. (R. 491-1, PageID# 7505-7513,

7515-7519; R. 497-1, PageID# 7599-7608; R. 499-1, PageID# 7702-7703).

1. Duty of Care 

“The existence of a duty is a question of law for a court to determine.” Mussivand v. 

David, 544 N.E.2d 265, 270 (Ohio 1989) (“There is no formula for ascertaining whether a duty 

exists. Duty…is the court’s expression of the sum total of those considerations of policy which 

lead the law to say that the particular plaintiff is entitled to protection.”) (citations and quotations 

omitted). “The Ohio Supreme Court has explained that ‘[t]he existence of a duty depends on the 

foreseeability of the injury.’” Jaycox v. Setty Family Veterans Residential Care Home, 2004 WL 

48 Although the Distributors broadly argued that both Plaintiffs’ negligence and nuisance claims 
should be dismissed based on the economic loss doctrine, they made no attempt to distinguish 
between common law public nuisance claims and statutory public nuisance claims. (R. 491-1,
PageID# 7513-7514; R. 744, PageID# 17672-17673). “The doctrine bars tort plaintiffs from 
recovering purely economic loss that ‘do not arise from tangible physical injury’ to persons or 
property.’” Deutsche Bank, 863 F.3d at 477 (quoting Queen City Terminals v. Gen. Am. Trans.,
653 N.E.2d 661, 667 (Ohio 1995)). The movant has presented the court with no compelling 
reason to apply such a tort doctrine to a statutory claim, especially where it does not appear that 
Plaintiffs seeks any relief beyond that which is permitted by statute.
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1171348, *3 (6th Cir. May 24, 2004) (quoting Menifee v. Ohio Welding Products, Inc., 472 

N.E.2d 707, 710 (Ohio 1984)). Moreover, 

The concept of foreseeability is an important part of all negligence claims, 
because “[t]he existence of a duty depends on the foreseeability of the injury.” 
Menifee at 77, 472 N.E.2d 707. As a society, we expect people to exercise 
reasonable precautions against the risks that a reasonably prudent person would 
anticipate. Commerce & Industry Ins. Co. v. Toledo, 45 Ohio St.3d 96, 98, 543 
N.E.2d 1188 (1989). Conversely, we do not expect people to guard against risks 
that the reasonable person would not foresee. Menifee at 77, 472 N.E.2d 707; 
Keeton, Dobbs, Keeton & Owen, Prosser and Keeton on the Law of Torts, 
Section 43, 280 (5th Ed.1984). The foreseeability of the risk of harm is not 
affected by the magnitude, severity, or exact probability of a particular harm, but 
instead by the question of whether some risk of harm would be foreseeable to the 
reasonably prudent person. See Gedeon v. E. Ohio Gas Co., 128 Ohio St. 335, 
339, 190 N.E. 924 (1934). Accordingly, the existence and scope of a person's 
legal duty is determined by the reasonably foreseeable, general risk of harm that 
is involved.

Cromer, 29 N.E.3d at 928-29 (“The existence of an actor’s duty to another person usually arises 

from the foreseeability of injury to someone in that other person’s ‘general situation.’”) (quoting 

Gedeon, 190 N.E. at 926). The “foreseeability of harm usually depends on the defendant’s 

knowledge.” Menifee, 472 N.E.2d at 710. But in order to owe a duty of care, it is not necessary 

that the defendant foresee the injury in the precise form in which it occurred. Bohme, Inc. v. 

Sprint Int’l Comm. Corp., 686 N.E.2d 300, 303 (Ohio Ct. App. 1996); Pavlides v. Niles Gun 

Show, Inc., 637 N.E.2d 404 (Ohio Ct. App. 1994) (holding that an actor cannot necessarily avoid 

the imposition of a legal duty merely because he did not foresee the exact consequences of his 

actions).

In Cincinnati v. Beretta, the Ohio Supreme Court addressed the question of whether gun 

manufacturers owed a duty of care to a local government concerning harms caused by negligent 

manufacturing, marketing and distributing of firearms. Beretta involved allegations that the 

defendants failed to exercise sufficient control over the distribution of their guns, thereby 
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creating an illegal secondary market in the weapons. The Beretta court concluded that the harms 

that resulted from selling these weapons were foreseeable—that Cincinnati was a foreseeable 

plaintiff. 768 N.E.2d at 1144. Plaintiffs argue that the harm caused by the marketing and 

distribution of opioids are similarly foreseeable.  

Plaintiffs assert that Defendants have a common law duty “to not expose Plaintiffs to an 

unreasonable risk of harm[;] ... a legal duty to exercise reasonable and ordinary care and skill in

accordance with applicable standards of conduct in manufacturing, advertising, marketing, 

selling and/or distributing opioids.” (R. 514 at ¶¶1040-1041). Defendants deny that they owed 

any common law duty to Plaintiffs. (R. 499-1, PageID# 7702-7703; R. 491-1, PageID# 7511-

7512; R. 497-1, PageID# 7599-7601; R. 744, PageID# 17666-17667). Defendants claim that the 

common law does not recognize the duty of care that Plaintiffs assert; that Plaintiffs are actually 

alleging a statutory duty of care under the CSA which creates duties owed only to the DEA and 

the Ohio Board of Pharmacy, and which provides for no private right of action; that Plaintiffs are 

attempting to use negligence per se to plead around the absence of a private right of action; that 

there is no duty to prevent a third person from causing harm; and that the learned intermediary 

doctrine forecloses any duty running from Defendants to Plaintiffs. Moreover, Distributors deny 

any foreseeable harm caused by their actions and characterize themselves as mere “middlemen” 

who “do not write prescriptions or determine whether opioid medications are appropriate for 

patients” or “meet directly with patients and furnish them with opioids” as pharmacists do. (R. 

491-1, PageID# 7511). The Pharmacies assert that Ohio imposes no common law duty “to 

exercise due care in the distribution of opioids, and specifically to detect, identify, or report 

suspicious orders.” (R. 497-1, PageID# 7599).

Plaintiffs, for their part, do not argue that there is a private right of action under these 
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statutes, but rather argue that the complaint’s references to statutes merely identified a statutory 

standard of care that they contend could serve as a basis to support their theories of a common 

law duty and breach. (R. 654, PageID# 15787). Here, Plaintiffs base their duty and breach 

arguments on Defendants’ own conduct—failing to report suspicious orders or otherwise act to 

prevent diversion—which caused their harm. (R. 514 at ¶¶546, 568-569, 607-659, 989, 1046-

1071). Plaintiffs’ Opposition references allegations in their complaint to argue that Defendants 

sold opioids “without regard to the likelihood that the opioids would be placed in the hands of 

criminals, addicts, juveniles, and others not permitted to use or possess prescription opioids” (id.

at ¶1050); that the Marketing Defendants disseminated deceptive marketing about the safety and 

addictiveness of opioids through front groups and KOLs (id. at ¶¶350-428); that Marketing 

Defendants funded CMEs to encourage doctors to increase their prescriptions of opioids (id. at 

¶¶429-442); that Defendants marketed, distributed and sold opioids “in a way that created and 

fostered an illegal, secondary prescription opioids market that resulted in a foreseeable and 

unreasonable risk of harm to Plaintiffs” (id. at ¶1049); that Manufacturers knew of doctors who 

were writing large quantities of opioids “[b]ut ... were singularly focused on maintaining, 

capturing, or increasing their sales” (id. at ¶574); that the Pharmacies knew of oversupply of 

prescription opioids (id. at ¶607); that Marketing and Supply Chain Defendants were aware of 

suspicious orders from their facilities (id. at ¶¶763, 589); that Marketing Defendants provided 

incentives to sales representatives and ignored red flags of diversion during regular visits to 

pharmacies and doctors (id. at ¶¶516, 568-569); and their sales representatives frequently

promoted opioids in Summit County (id. at ¶673).

Plaintiffs argue that these allegations are sufficient to establish that their resulting harm

(i.e. dramatically increased expenditures on public health and safety) was the foreseeable and 
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likely result of Defendants’ actions. (R. 654, PageID# 15783-15784). Taking Plaintiffs’ 

allegations as true, Plaintiffs have stated a plausible claim that it was reasonably foreseeable that 

they would be forced to bear the public costs of increased harm from the over-prescription and 

oversupply of opioids in their communities if Defendants failed to implement and/or follow 

adequate controls in their marketing, sales, distribution, and dispensing of opioids.

Defendants argue, however, that Ohio law imposes no duty “to prevent a third person 

from causing harm to another absent a special relation between the parties.” (R. 499-1, PageID# 

7687; R. 497-1, PageID# 7600; R. 491-1, PageID# 7512). Defendants argue that Plaintiffs have 

not alleged any special relationship that would give rise to such a duty. Id. The defendants in 

Cincinnati v. Beretta raised a similar argument against municipal expenditures following the 

actions of firearm manufacturers. 768 N.E.2d at 1144-46. Therein, the city alleged that 

defendants marketed and distributed their firearms in such a way as to “ensure the widespread 

accessibility of the firearms to prohibited users” thereby fostering criminal misuse and an illegal 

aftermarket. Id. at 1140. The Ohio Supreme Court determined that the “special relationship rule 

[was] not determinative” because plaintiffs were not alleging a duty to control third persons. 

Instead, the court maintained that “the issue is whether appellees are themselves negligent by 

manufacturing, marketing, and distributing firearms in a way that creates an illegal firearms 

market that results in a foreseeable injury.” Id. In this case, Plaintiffs’ do not assert a duty to 

prevent the actions of third persons, but rather a duty owed by Defendants to Plaintiffs to use 

reasonable care in, for example, marketing, monitoring, reporting, and selling their opioids. The 

wrongful conduct alleged is that of Defendants, and not of third persons.

The Pharmacies contend that they do not owe a duty as a result of the learned 

intermediary doctrine. The learned intermediary doctrine is not applicable as explained supra in 
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the RICO analysis. Distributors also argue that any duty they may owe to “report suspicious 

order is a duty that was created by statute, and the duty runs to the DEA and the Ohio Board of 

Pharmacy, not the County.” This duty, they argue, is “unknown at common law.” They maintain 

that when Plaintiffs assert a common law duty of care, they are actually seeking to enforce the 

CSA and Ohio’s pharmacy regulations for controlled substances. (R. 491-1, PageID# 7505-7511; 

R. 497-1, PageID# 7602-05). Because the court finds that Plaintiffs have plausibly pleaded facts 

sufficient to establish that Defendants owed them a common law duty, the court does not reach 

this argument based upon the limited record before it.49

2. Proximate Cause 

Plaintiffs must allege facts that, if proven, plausibly establish a causal link between 

Defendants’ actions and Plaintiffs harm that is not too remote. The Ohio Supreme Court and the 

Sixth Circuit have employed the proximate cause test devised by the U.S. Supreme Court in 

Holmes in negligence cases like this one. 503 U.S. at 268-70; see also Cincinnati v. Beretta, 768

N.E.2d at 1147-49; Ameriquest, 615 F.3d at 504.

Plaintiffs argue that Defendants’ alleged negligent sales practices, including failing to 

comply with obligations to monitor and report suspicious orders, halt suspicious orders, and 

implement effective diversion controls have led directly to the creation of a population of 

addicted patients and nourished the illegal secondary market, both of which lie at the root of the 

opioid crisis, resulting in complex and costly consequences to Plaintiffs’ provision of public 

health, social, and criminal justice services. (R. 514 at ¶¶1040-1060).  

49 Nor is it necessary to address Defendants’ arguments with regard to negligence per se, as those 
arguments presuppose Plaintiffs’ failure to plead a common law duty.
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Defendants insist that Plaintiffs’ alleged injuries are far too remote and indirect to 

establish proximate cause. (R. 491-1, PageID# 7515-7518; R. 497-1, PageID# 7605-7608).50

They argue that there are numerous intervening causes which break the causal link between their 

own actions and Plaintiffs’ harms. These include the actions of prescribing doctors, criminals in 

the secondary market, and addicted users, among others. Id. Defendants also argue that 

Plaintiffs’ harms were not proximately caused by Defendants actions, because those harms are 

derivative of harms sustained by third parties. Defendants urge the court to reach the same result 

on causation as the one reached by courts in the recent mortgage finance cases. See JP Morgan 

Chase Bank, 2013 WL 1183332, at *6; Ameriquest, 621 F. Supp. 2d at 536.

The Ohio Supreme Court has explained that in order to establish proximate causation, 

“there must be some direct relation between the injury asserted and the injurious conduct 

alleged.” Cincinnati v. Beretta, 768 N.E.2d at 1148. The Ohio Supreme Court in Beretta adopted 

Holmes’ analysis for remoteness and proximate cause, concluding that the complaint had set 

forth facts sufficient to establish proximate cause. As to the first factor, the court reasoned that 

concerns with the difficulty of proof were minimal, in part, because “the complaint…alleged that 

as a direct result of misconduct …[the city] has suffered ‘actual injury and damages including 

but not limited to, significant expenses for police, health, prosecution, emergency, corrections 

and other services.’” Id. at 1148. The second factor did not pose a problem because there was 

“little risk of double recovery, since [the city] is seeking recovery for injuries to itself only.” Id.

Finally, invoking the deterrence principle embedded in the third Holmes factor, the court stated 

50 While asserting that Plaintiffs’ negligence claim should be dismissed, the Manufacturers do 
not meaningfully develop any new argument and adopt earlier arguments. (R. 499-1, PageID# 
7702). For the reasons stated elsewhere in this report and recommendation, such reiterated 
arguments, including the assertion that proximate cause is lacking, fail.
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that “[a]lthough appellant is indirectly attempting to protect its citizens from the alleged 

misconduct by the gun manufacturers and trade associations, appellant is seeking recovery for its 

own harm. Under these circumstances, the general interest will be best served by having this 

plaintiff bring this lawsuit.” Id. The court reversed the appellate court ruling that the city’s 

claims were “too remote for recovery.” Id.

Although the facts of this case differ in some respects from Beretta, its analysis of 

remoteness under Holmes is persuasive. Furthermore, the court has conducted a proximate cause 

analysis regarding the Holmes factors in section III-A-2-b above that need not be repeated here.51

Noting that Plaintiffs plead criminal acts, Defendants assert that their position is 

analogous to sellers who supply to independent retailers from whom drugs are obtained for 

diversion. See, e.g., Ashley Cty. v. Pfizer, Inc., 552 F.3d 659, 663 and n.5 (8th Cir. 2009) 

(applying Arkansas law to find that intervening acts by retailers and methamphetamine cooks to 

whom they sold pseudoephedrine were independent causes relieving distributors of liability 

based on the legal sale of products later used for illicit purpose); City of Philadelphia v. Beretta 

U.S.A. Corp., 277 F.3d 415, 424 (3d Cir. 2002) (affirming dismissal of public nuisance claim 

against gun distributors because of the many “links that separate a manufacturer’s sale of a gun 

to a licensee and the gun’s arrival in the illegal market through a distribution scheme that is not 

only lawful, but also is prescribed by statute with respect to the manufacturers’ conduct”). The 

51 Although the Pharmacies were not subject to the RICO claims addressed above, the 
differences between the allegations against them and the remaining Defendants do not compel a 
different result when addressing the issue of proximate cause. The Pharmacies are alleged to 
have “failed to report suspicious orders, prevent diversion, or otherwise control the supply of 
opioids [flowing] into communities across America,” (R. 514 at ¶¶579, 607-626), and have been 
the subject of fines by the DEA for failing to do so. (Id. at ¶¶627-659). Moreover, the 
Pharmacies, the ultimate dispenser of opioids, are arguably a step closer to the injured parties 
than the other Defendants.
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Distributors also argue that Plaintiffs plausibly allege that only Manufacturers could have 

foreseen that intervening criminal or intentional acts would occur and, therefore, do not establish 

that the alleged harm was foreseeable to Distributors. (R. 744, PageID# 17672, citing Feichtner 

v. Ohio Dep’t of Trans., 683 N.E.2d 112, 119-20 (Ohio Ct. App. 1995) (recognizing that there is 

no common law duty to anticipate or foresee criminal activity); Volter v. C. Schmidt Co., 598

N.E.2d 35, 39 (Ohio Ct. App. 1991) (“Where the harm is intentionally caused by a third person 

and is not within the scope of the risk created by the actor’s conduct, the intentional act is 

considered a superseding cause because such acts are typically not foreseeable.”)).

Not only does the complaint allege that the opioid addiction epidemic and its attendant 

injury to government entities were foreseeable to all Defendants, it also alleges that even after 

Defendants were aware of the opiate addiction crisis they continued distributing commonly 

abused and diverted drugs in quantities and with frequency that they knew or should have known 

could not be justified by legitimate medical need and they manipulated quotas to evade reporting 

duties and maintain that inflated level of sale.52 (R. 514 at ¶¶18, 518, 550, 557, 565, 579, 496, 

606-08, 763, 929, 1012, 1019-1020). The Distributors’ argument is also refuted by allegations 

that they conspired with the Manufacturers in a concerted scheme to expand the opioid market, 

to ensure that distribution quotas remained artificially high and that suspicious orders were not 

reported. (R. 514 at ¶¶760-766). In addition, Defendants’ arguments concerning third-party

intervening acts and alleged superseding events raise significant factual issues not suitable for 

resolution on a motion to dismiss. 

52 As the cited paragraphs illustrate, the Pharmacies’ argument to the contrary is misplaced. (R. 
742, PageID# 17611). The complaint does claim the Distributors could have foreseen, and were 
aware of, unnecessary prescriptions and the operation of pill mills, but nevertheless supplied 
them.
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3. Economic Loss Rule

The Defendants argue that the economic loss doctrine requires dismissal of Plaintiffs’ 

negligence claim. (R. 491-1, PageID# 7513-7514; R. 497-1, PageID# 7601-7602.).53 They assert 

that the doctrine prohibits a negligence claim unless the plaintiff incurred a physical injury to 

person or property. Id.; see Corporex Dev. & Constr. Mgt., Inc. v. Shook, Inc., 835 N.E.2d 701, 

704 (Ohio 2005); Floor Craft Floor Covering, Inc. v. Parma Cmty. Gen. Hosp. Ass’n, 560 

N.E.2d 206, 208 (Ohio 1990); see also Deutsche Bank Nat’l Tr. Co., 863 F.3d at 477 (noting, 

“The premise of the economic loss rule is that tort law does not impose an independent duty to 

avoid consequential economic damages.”); Pavlovich v. Nat’l City Bank, 435 F.3d 560, 569 (6th

Cir. 2006). Defendants also rely upon, Queen City Terminals, Inc. v. Gen. Am. Transp., in which 

the Ohio Supreme Court held that “in order to recover indirect economic damages in a 

negligence action, the plaintiff must prove that the indirect economic damages arose from 

tangible physical injury to persons or from tangible property damage. Indirect economic 

damages that do not arise from tangible physical injury to persons or from tangible property may 

only be recovered in contract.” 653 N.E.2d 661, 667 (Ohio 1995); see also Ashtabula River 

Corp. Grp. II v. Contrail, Inc., 549 F.Supp.2d 981, 987 (N.D. Ohio 2008) (R. 744, PageID# 

17675).

Plaintiffs argue that the doctrine primarily applies to bar recovery in cases between 

parties in a contractual relationship. See Corporex, 835 N.E.2d at 701; Chemtrol Adhesives, Inc. 

v. Am. Mfrs. Mut. Ins. Co., 537 N.E.2d 624 (Ohio 1989); Digiknow, Inc. v. PKXL Cards, Inc.,

53 Manufacturers make only cursory reference to the economic loss doctrine as a reason to 
dismiss Plaintiffs’ negligence claim. (R. 499-1, PageID# 7702). They simply cite to Corporex in 
a bullet point, and then refer to a single paragraph of argument in their public nuisance section.
Also, the Pharmacies adopt Distributors’ arguments. (R. 742, PageID# 17613).
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2011 WL 2899600, at *1 (Ohio Ct. App. July 21, 2011). Plaintiffs argue that the doctrine does 

not apply to their negligence claim because it is not based on the negligent performance of 

contractual duties. (R. 654, PageID# 15795-15797). 

The Ohio Supreme Court in Corporex explained that the rule “stems from the recognition 

of a balance between tort law, designed to redress losses suffered by a breach of duty imposed by 

law to protect societal interests, and contract law, which holds that parties to a commercial 

transaction should remain free to govern their own affairs.” 835 N.E.2d at 704 (“Tort law is not 

designed to compensate parties for losses suffered as a result of a breach of duties assumed only 

by agreement.”). In other words, the economic loss rule recognizes that the risk of consequential 

economic loss is something that the parties can allocate by agreement when they enter into a 

contract. This allocation of risk is not possible where, as here, the harm alleged is caused by 

involuntary interactions between a tortfeasor and a plaintiff. Thus, courts have noted that in cases 

involving only economic loss, the rule “will bar the tort claim if the duty arose only by contract.” 

Campbell v. Krupp, 961 N.E.2d 205, 211 (Ohio Ct. App. 2011). By contrast, “the economic loss 

rule does not apply—and the plaintiff who suffered only economic damages can proceed in 

tort—if the defendant breached a duty that did not arise solely from a contract.” Id.; see also

Corporex, 835 N.E.2d. at 705 (“When a duty in tort exists, a party may recover in tort. When a 

duty is premised entirely upon the terms of a contract, a party may recover based upon breach of 

contract.”); Ineos USA LLC v. Furmanite Am., Inc., 2014 WL 5803042, at *6 (Ohio Ct. App. 

Nov. 10, 2014) (“[W]here a tort claim alleges that a duty was breached independent of the 

contract, the economic loss rule does not apply.”).

As discussed elsewhere in this opinion, Plaintiffs have pleaded facts which, if proven, 

plausibly establish the existence of a common law tort duty. Moreover, it would be premature on 
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this limited record to apply the economic-loss rule as Defendants have characterized Plaintiffs’ 

economic damages as purely derivative of personal injuries, which if ultimately successful at 

summary judgment or before the trier-of-fact, could foreclose this argument. In addition,

Plaintiffs have facially pled damages to their proprietary interests. (R. 514 at ¶1063). As such, 

Defendants have not shown that Plaintiffs’ negligence claim runs afoul of the economic loss rule.  

H. Count Eight: Fraud

In Count Eight, Plaintiffs assert a common law fraud claim against the Marketing 

Defendants. (R. 514, PageID# 11227). To state a cognizable cause of action for fraud under Ohio 

law, a complaint must plead the following elements:

(a) a representation or, where there is a duty to disclose, omission of a fact; (b)
which is material to the transaction at hand; (c) made falsely, with knowledge of 
its falsity, or with such utter disregard and recklessness as to whether it is true or 
false that knowledge may be inferred; (d) with the intent of misleading another 
into relying upon it; (e) justifiable reliance upon the representation or 
concealment; and (f) a resulting injury proximately caused by the reliance. 

Lucarell v. Nationwide Mutual Ins. Co., 97 N.E.3d 458, 472 (Ohio 2018) (citations omitted).

The briefs focus on the element of justifiable reliance. Generally, whether a plaintiff 

justifiably relied on an allegedly fraudulent misrepresentation or omission is a question of fact 

and not appropriate for determination on a motion to dismiss. See, e.g., Jewell Coke Co., L.P. v. 

ArcelorMittal USA, Inc., 756 F. Supp. 2d 858, 867 (N.D. Ohio 2010). The Manufacturers assert

that because the claim is based on alleged misrepresentations made to third parties, it fails to 

plead the essential element of justifiable reliance (R. 499-1, PageID# 7703). Specifically, they

contend that the misrepresentations and omissions alleged by Plaintiffs were made to induce 

reliance by third-party payors (R. 514 at ¶1074), or directed at state and federal regulators (id. at

¶856), and with intent that others rely on their omissions. Id. at ¶1075. As such, they contend 
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first-party reliance is lacking.

Plaintiffs respond that the complaint avers justifiable reliance and alleges that “Plaintiffs 

... did in fact rightfully, reasonably, and justifiably rely on Marketing Defendants’ 

representations and/or concealments both directly and indirectly ...” (R. 514 at ¶1081) and 

“proceeded under the misapprehension that the opioid crisis was simply a result of conduct by 

persons other than Defendants [and] [a]s a consequence, these Defendants prevented Plaintiffs 

from a more timely and effective response to the opioid crisis” (id. at ¶1082). (R. 654, PageID# 

15801). In addition, they argue that Ohio recognizes a theory of recovery based on false 

statements made to third parties that are known or intended to deceive the pleader, i.e.,

that where a party makes false representations to another with the intent or 
knowledge that they be exhibited or repeated to a third party for the purpose of 
deceiving him or her, the third party can maintain an action in tort against the 
party making the false statements for the damages resulting from the fraud. 

50 Ohio Jur. 3d, Fraud and Deceit § 79 (2018). “The maker of a fraudulent misrepresentation is 

subject to liability for pecuniary loss to another who acts in justifiable reliance upon it if the 

misrepresentation, although not made directly to the other, is made to a third person and the 

maker intends or has reason to expect that its terms will be repeated or its substance 

communicated to the other, and that it will influence his conduct in the transaction or type of 

transaction involved.” Restatement of the Law (Torts) § 533 (2018). Plaintiffs also cite to 

authority from the Sixth Circuit and this court recognizing that a prima facie common fraud 

claim is stated based on that theory. See Nernberg v. Pearce, 35 F.3d 247, 250–51 (6th Cir. 

1994) (stating that “[i]t is generally accepted that a plaintiff is not required to prove direct 

reliance on a fraudulent misrepresentation to state a claim for fraud.”); accord Lewis v. Horace 

Mann Ins. Co., 410 F. Supp. 2d 640, 664 (N.D. Ohio 2005) (denying summary judgment and 
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reasoning that reliance may be satisfied where a fraudulent statement or omission becomes 

known to a complainant who acts upon it, even if indirectly communicated by others) (also citing 

Oh. Jur.3d. Ed., Fraud & Deceit § 89, and Lin v. Gatehouse Constr. Co., 616 N.E.2d 519, 524 

(Ohio 1992)).54

The Manufacturers are correct in stating that the complaint alleges that they intentionally 

made misrepresentations and omissions to the medical community, patients, and government 

regulators with the intent of inducing reliance. (R. 499-1, PageID# 7703-7704). Their contention 

that this claim fails by not alleging any first-party reliance, however, is not well-taken, as noted 

above. In addition, Plaintiffs also aver that the Manufacturers knowingly set out to convince 

physicians, patients and the public at large that false propositions regarding the safety and 

efficacy of opioids were true (R. 514, e.g., ¶¶177-178, 1076-1078); issued press releases falsely 

minimizing the risks of addiction and abuse potential of the drugs (id. e.g., ¶¶190, 340-341); and 

in public outreach and pronouncements, falsely portrayed their compliance with regulatory 

obligations, cooperation with law enforcement, and commitment to preventing diversion (id. e.g.,

¶¶595-98, 601-606). The complaint further alleges:

Defendants also concealed from Plaintiffs the existence of Plaintiffs’ claims by 
hiding their lack of cooperation with law enforcement and affirmatively seeking 
to convince the public that their legal duties to report suspicious sales had been 
satisfied through public assurances that they were working to curb the opioid 
epidemic. They publicly portrayed themselves as committed to working diligently 

54 The cases that defendants cite, as plaintiffs note, are distinguishable because there was a lack 
of evidence supporting reliance. See Lucarell, 97 N.E.3d at 473-474 (finding that plaintiff “failed 
to prove that any fraudulent representation had been made to her” where fraud claim was based 
on misrepresentation made by defendant to lender to induce lender to approve plaintiff’s 
business loan); Mike McGarry & Sons, Inc. v. Constr. Res. One, LLC, 2018-Ohio-528, ¶ 78-79
(Ohio Ct. App. Feb. 9, 2018) (reversing denial of summary judgment, reasoning that fraud claim 
could not be maintained where party presented no evidence that it took action in reliance on the 
allegedly false statement).
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with law enforcement and others to prevent diversion of these dangerous drugs 
and curb the opioid epidemic, and they made broad promises to change their ways 
insisting they were good corporate citizens. These repeated misrepresentations 
misled regulators, prescribers and the public, including Plaintiffs, and deprived 
Plaintiffs of actual or implied knowledge of facts sufficient to put Plaintiffs on 
notice of potential claims.

Id. at ¶772. These allegations support a reasonable inference that these Defendants intended to 

induce Plaintiffs to rely on their false assurances and omissions in order to deter potential 

liability for injuries such as those alleged in the complaint. Based on the foregoing, a genuine 

dispute of fact exists as to whether Plaintiffs’ justifiably relied on alleged fraudulent statements 

and omissions, and it is not appropriately decided on a motion to dismiss.

I. Count Nine: Injury Through Criminal Acts

In Count Nine, Plaintiffs seek relief against all Defendants for injury through criminal 

acts pursuant to O.R.C. § 2307.60(A)(1), which states: 

Anyone injured in person or property by a criminal act has, and may recover full 
damages in, a civil action unless specifically excepted by law, may recover the 
costs of maintaining the civil action and attorney’s fees if authorized by any 
provision of the Rules of Civil Procedure or another section of the Revised Code 
or under the common law of this state, and may recover punitive or exemplary 
damages if authorized by section 2315.21 or another section of the Revised Code.

O.R.C. § 2307.60(A)(1).55 Defendants argue that the vast majority of courts have held that “a

conviction for the alleged predicate criminal act” is required before a cause of action accrues. (R. 

499-1, PageID# 7704; R. 497-1, PageID# 7614).56 Defendants maintain that Plaintiffs have 

failed to allege the requisite criminal conviction against any of them and, therefore, their claims 

55 Defendants acknowledge the lone exception is inapplicable. (R. 499-1, PageID# 7704).
56 Citing Jane v. Patterson, 2017 WL 1345242, at *4 (N.D. Ohio Apr. 12, 2017); A.A. v. Otsego 
Local Sch. Bd. of Educ., 2016 WL 7387261, at *9 (N.D. Ohio Dec. 21, 2016); Ortiz v. Kazimer,
2015 WL 1400539, at *12 (N.D. Ohio Mar. 26, 2015), aff’d, 811 F.3d 848 (6th Cir. 2016); Tri-
State Comp. Exch., Inc. v. Burt, 2003 WL 21414688, at *6 (Ohio Ct. App. June 20, 2003).
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must be dismissed. Id. Conversely, Plaintiffs contend that the cases upon which Defendants rely 

are irreconcilable with a 2016 decision from the Supreme Court of Ohio—Jacobson v. Kaforey,

75 N.E.3d 203 (Ohio 2016). (R. 654, PageID# 15802-15805). Therein, the Ohio Supreme Court 

held that:

R.C. 2307.60(A)(1), by its plain and unambiguous terms, creates a statutory cause 
of action for damages resulting from any criminal act. The wording chosen by the 
Ohio General Assembly is explicit: any person “injured * * * by a criminal act 
has * * * a civil action” unless a civil action “is specifically excepted by law.” 
(Emphasis added.) R.C. 2307.60(A)(1). 

Jacobson, 75 N.E.3d at 206 (emphasis in original). A few weeks before Jacobson, a decision 

from this district found that “Ohio Rev. Code § 2307.60(A)(1) clearly authorizes a civil action 

for damages for anyone injured by a criminal act, regardless of whether any person has pleaded 

guilty to or been convicted of a criminal offense.” Chem. Bank v. Kausmeyer, 2016 WL 

7178662, at *7 (N.D. Ohio Dec. 9, 2016) (Pearson, J.) (citing Cuyahoga Hts. Local School Dist. 

v. Palazzo, 2016 WL 4037309 (Ohio Ct. App. July 28, 2016)). In addition, a recent decision 

from this district observed that O.R.C. § 2307.60 authorizes a civil action for damages caused by 

criminal acts, noting:

Interestingly, in 2007, the Ohio General Assembly amended ORC § 2307.60 to 
create a presumption of civil liability when the defendant had been convicted of a 
criminal violation. Am. Sub. S.B. 117. Had the General Assembly wanted to 
make a criminal conviction a condition precedent to establishing an ORC § 
2307.60 claim, they presumably could have done so. However, the creation of this 
presumption does not conclusively establish that a conviction is not required for 
civil liability.

Accordingly, the Court will deny the motion to dismiss at this time. Defendants 
may renew their challenge in the form of a motion for summary judgment after 
discovery and further research.

Buddenberg v. Weisdack, 2018 WL 3159052, at *5-6 (N.D. Ohio June 28, 2018) (Polster, J.) 

(emphasis in original).
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Given that Defendants, as the moving party, bear the burden of demonstrating that 

Plaintiffs fail to state a claim, dismissal cannot be recommend at this time, especially given the 

not unreasonable inference from the Ohio Supreme Court’s Jacobson decision that a conviction 

may not be a necessary prerequisite.

The Pharmacies also assert that Plaintiffs have not alleged any “injur[y]” to their “person 

or property” pursuant to O.R.C. § 2307.60(A)(1). (R. 497-1, PageID# 7615). They allege O.R.C. 

§ 2307.60(A)(1) does not provide for recovery for purely economic loss, but cite no authority in 

support of this proposition, and the statute itself does not contain such an express limitation. Id.

The only case cited by the Pharmacies is inapposite. See Pavlovich, 435 F.3d at 569 (“Under 

Ohio law, “[t]he economic-loss rule generally prevents recovery in tort of damages for purely 

economic loss.”) (emphasis added). The Pavlovich decision contains no discussion concerning a 

statutory action brought under O.R.C. § 2307.60(A)(1), and Defendants cite no other authority 

suggesting claims arising under that section should be construed identically to tort claims.

Finally, the Pharmacies argue that they are “specifically excepted by law” from liability 

under § 2307.60, by virtue of O.R.C. §§ 2925.02(B), 2925.03(B). (R. 497-1, PageID# 7615). 

Defendants fail to meaningfully develop this argument. The complaint alleges that Defendants 

are not in compliance with multiple provisions of the Revised Code rendering any exceptions 

unavailable. (R. 514 at ¶¶1095-1097). The Pharmacies protest that “such unsupported and 

generic legal conclusions should be disregarded.” (R. 497-1, PageID# 7615). This statement 

cannot be credited, as Plaintiffs’ assertions or conclusions, as Defendants phrase it, cannot be 

construed in a vacuum ignoring the other voluminous allegations in the complaint that support 

the conclusion. To the extent Defendants merely reiterate the safe harbor argument addressed 

above, it fails for the same reasons.
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J. Count Ten: Unjust Enrichment

In Count Ten, Plaintiffs assert an unjust enrichment claim against all Defendants. (R. 

514, PageID# 11235). The following elements comprise a valid unjust enrichment cause of 

action: “(1) a benefit conferred by a plaintiff upon a defendant; (2) knowledge by the defendant 

of the benefit; and (3) retention of the benefit by the defendant under circumstances where it 

would be unjust to do so without payment.” Hambleton v. R.G. Barry Corp., 465 N.E.2d 1298 

(Ohio 1984) (internal quotations omitted). Plaintiffs allege that they conferred a benefit upon 

Defendants “by paying for Defendants’ externalities: the cost of the harms caused by 

Defendants’ improper distribution practices,” and that retention of that benefit would be unjust. 

(R. 514 at ¶¶1114-1115; 1108-1121).  

The Defendants assert that Plaintiffs do not properly allege that they conferred a benefit 

upon them. (R. 491-1, PageID# 7519-7522; R.497-1, PageID# 7612; R. 499-1, PageID# 7705-

7706). The Distributors argue that under Ohio law, “[i]t is not enough that a plaintiff suffers a 

loss and defendant receives a benefit; rather, ‘a plaintiff must establish that a benefit has been 

conferred upon that defendant by that particular plaintiff.’” (R. 491-1, PageID# 7520-21)

(quoting Ohio Edison Co. v. Direct Energy Bus., LLC, 2017 WL 3174347, at *3 (N.D. Ohio July 

26, 2017) (emphasis in original); Bihn v. Fifth Third Mortg. Co., 980 F. Supp. 2d 892, 904 (S.D. 

Ohio 2013)). Moreover, the Distributors construe Johnson v. Microsoft Corp., 834 N.E.2d 791, 

799 (Ohio 2005) and its progeny to announce a “rule of law” holding that unjust enrichment 

claims may only be sustained if they arise from an economic transaction between the parties.57

(R. 491-1, PageID# 7520-21; R. 744, PageID# 17675-17676).  

57 The Manufacturers raise this same argument, citing Randleman v. Fid. Nat’l Title Ins. Co., 465 
F. Supp. 2d 812, 824 (N.D. Ohio 2006) in support. (R. 499-1, PageID# 7706).
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Plaintiffs assert Ohio Edison is distinguishable, arguing that this case does not raise the 

same concerns—namely, an inability to allocate benefits and losses where multiple actors bought 

and sold from each other in a complicated market. They also argue that Johnson “is even farther 

afield” because its concern was that indirect purchasers would invoke unjust enrichment to 

accomplish an end-run around antitrust laws limiting recovery to direct purchasers. According to 

Plaintiffs, the reasoning does not mandate the same privity in this case. (R. 654, PageID# 15808). 

In the present action, Plaintiffs’ theory of recovery is not based on a financial transaction, 

therefore the claim is not barred by Johnson’s limiting indirect purchasers from maintaining 

unjust enrichment claims against parties other than those with whom they dealt with directly.

Johnson, 834 N.E.2d at 799.  

Further, the Pharmacies argue that the alleged expenditures did not save them any 

expense or loss, but rather the money benefited Plaintiffs’ residents by increasing healthcare 

services and addiction treatment for opioid users. City & Cty. of San Francisco v. Philip Morris, 

Inc. 957 F. Supp. 1130 (N.D. Cal 1997) (finding that the City could not recover the costs of 

providing medical care to indigent smokers where there was no allegation that defendant tobacco 

company had a duty to cover those costs and plaintiff did not show that defendant was enriched); 

Ashley Cty., Ark. v. Pfizer, Inc., 552 F.3d 659, 666 (8th Cir. 2009) (explaining that Arkansas law 

only implies a contract to pay for services when they were rendered in expectation of payment 

from a defendant, and finding that plaintiff had no expectation that the defendant drug 

manufacturer would pay for municipal services provided in dealing with the methamphetamine 

crisis). (R. 497-1, PageID# 7612; R. 742, PageID# 17617).

Plaintiffs assert that “[u]njust enrichment arises not only where an expenditure by one 
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party adds to the property of another but also where the expenditure saves the other from expense 

or loss.” (R. 654, PageID # 15806-15807, quoting White v. Smith & Wesson, 97 F. Supp. 2d 816, 

829 (N.D. Ohio 2000) (Nugent, J.)). Therein, the court found that a municipal plaintiff

adequately plead an unjust enrichment claim where it was alleged that plaintiff “conferred a 

benefit upon Defendants, i.e., that the City paid for what may be called the Defendants’ 

externalities—the costs of the harm caused by Defendants’ [conduct].”).58 Id. Courts applying 

White’s analysis have arrived at the same result. See, e.g., City of Los Angeles v. Wells Fargo & 

Co., 22 F. Supp. 3d 1047, 1061 (C.D. Cal. 2014) (citing White and finding a sufficient restitution 

theory where plaintiff alleged the benefits conferred were “externalities—the costs of harm 

caused by Defendants’ discriminatory lending that the City has had to shoulder”); City of Los 

Angeles v. Bank of Am. Corp., 2014 WL 2770083, at *12–13 (C.D. Cal. June 12, 2014) (finding 

a valid claim for unjust enrichment where plaintiff alleged that the defendants’ predatory lending 

resulted in their enrichment at plaintiffs’ expense, which paid for defendants’ “externalities, or 

costs of harm caused by its mortgage lending discrimination”); City of Boston, 2000 WL 

1473568, at *18 (finding plaintiffs stated a claim for unjust enrichment by alleging that they 

“conferred a benefit upon Defendants by paying for the costs of the harm caused by Defendants’ 

conduct (“externalities”)”).59

58 Because the Plaintiffs theory of recovery is not based on an economic transaction, the 
Distributors assertion that White was “effectively overruled” by Johnson does not follow. (R. 
744, PageID# 17676).  
59 Plaintiffs also note that potential recovery under unjust enrichment and restitution theories are 
recognized where third parties have assumed costs of pollution remediation necessitated by 
defendant activities. See, e.g., Little Hocking Water Ass'n, Inc. v. E.I. du Pont Nemours & Co.,
91 F. Supp. 3d 940, 985-986 (S.D. Ohio 2015) (observing that unjust enrichment may serve as an 
alternative theory of recovery where actual damages are too difficult to determine, but it would 
be unjust to allow the defendant to benefit from the savings it enjoyed without payment to the 
plaintiff) (citing cases). (R. 654, PageID # 15807-08).  
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Distributors also argue that the complaint fails to plead that they had “knowledge” of the 

claimed benefit allegedly bestowed upon them, maintaining that alleging that “Defendants were 

aware of these obvious benefits ….” (R. 514, ¶1115) is too vague and conclusory to state the 

element. (R. 491-1, PageID# 7521). An identical allegation has been recognized by this court as 

adequately supporting the unjust enrichment element of knowledge at the pleading stage. White, 

97 F. Supp. 2d at 829. Distributors further argue that no injustice occurred because Plaintiffs are 

responsible for the alleged social service expenditures, but cite no authority for that proposition.

(R. 491-1, PageID# 7522). Conversely, the White decision rejected a similar argument noting 

that “Defendants fail to cite a single case from Ohio that even comes close to advocating [the] 

view” that a municipality should be prohibited from recovering “for all governmental functions, 

such as police, medical, fire and emergency services, and other related expenditures, because 

these are the kinds of traditional services and functions that a municipality is expected to provide 

and which are most efficiently and fairly spread among the public.” 97 F. Supp. 2d at 821-822

(internal quotations omitted). Here, the complaint pleads that the costs Plaintiffs assumed “are 

not part of the normal and expected costs of a local government’s existence,” and that 

“Defendants’ alleged wrongful acts are neither discrete nor of the sort a local government can

reasonably expect.”  (R. 514, ¶¶1118-1119).  

Finally, the Defendants contend the claim should be dismissed, arguing they are

derivative of Plaintiffs’ other claims, and would permit “‘an end run around policies’ barring a 

plaintiffs’ other failed claims.” (R. 491-1, PageID# 7519-7520, citing Johnson, 834 N.E.2d at 

799; R. 499-1, PageID# 7705). While that proposition is correct, the propriety of any application 
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to this case would be determined at a later stage of these proceedings. In addition, multiple 

causes of action based on the same conduct may be asserted alternatively. PCA Minerals, LLC v. 

Merit Energy Co., LLC, 725 F. App'x 342, 349 (6th Cir. 2018) (“nothing prohibits a plaintiff from

pleading multiple claims when there are…multiple theories…that are legally viable and 

consistent with the facts; where a plaintiff has a contract claim, tort claim, and a claim for 

statutory violation, all may be pled”); Hutchings v. Nationstar Mortg. LLC, 2013 WL 5670939 

(N.D. Ohio Oct. 16, 2013) (“[A] plaintiff is not precluded from arguing or pursuing multiple 

theories in the alternative throughout the course of the litigation.”); Auto Chem Labs., Inc. v. 

Turtle Wax, Inc., 2008 WL 4372697, at *15 (S.D. Ohio Sept. 23, 2008) (“[A] party may plead 

alternative causes of action for the same matter, but may only prevail under one or the other.”).

Based on the alleged facts in this case, Plaintiffs state a facially plausible unjust 

enrichment claim on the theory that they conferred a benefit upon all Defendants by alleging that 

they paid for the cost of harm caused by the defendant’s conduct, i.e., the defendant’s 

externalities. See, e.g., City of Everett v. Purdue Pharma L.P., 2017 WL 4236062, *9 (W.D. 

Wash. Sept. 25, 2017) (finding that plaintiffs’ unjust enrichment claim based on their payment of 

the “so called externalities” of a defendant’s conduct was not facially implausible). Accordingly, 

it is recommended that the court deny the motions to dismiss Count Ten of the complaint.

K. Count Eleven: Civil Conspiracy

Count Eleven of the complaint alleges a civil conspiracy claim against all Defendants. (R.

514, PageID# 11237). “An underlying unlawful act is required before a civil conspiracy claim 

can succeed.” Williams v. Aetna Fin. Co., 700 N.E.2d 859, 868 (Ohio 1998). “Conspiracy in and 

of itself does not normally establish a basis for recovery in a civil action in Ohio; rather, there 

must be an actionable wrong committed as a result of the conspiracy.” Glassner v. R.J. Reynolds 
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Tobacco Co., 223 F.3d 343, 354 (6th Cir. 2000) (quoting NPF IV, Inc., v. Transitional Health 

Servs., 922 F. Supp. 77, 83 (S.D. Ohio 1996)); Hale v. Enerco Grp., Inc., 2011 WL 49545, at *5 

(N.D. Ohio Jan. 5, 2011) (reciting the elements of a cognizable conspiracy claim as “(1) a 

malicious combination; (2) two or more persons; (3) injury to person or property; and (4) 

existence of an unlawful act independent from the actual conspiracy”) (citation and internal 

quotation marks omitted).  

1. Unlawful Acts

Defendants argue that the cause of action should be dismissed “for failure to allege any 

actionable underlying tort” or an “underlying unlawful act.” (R. 491-1, PageID# 7524; R. 497-1,

PageID# 7613; R. 499-1, PageID# 7706-7708). With respect to the Manufacturers, as addressed 

above, Plaintiffs have sufficiently pled a claim for fraud—an intentional tort. In Williams, the 

Ohio Supreme Court found that the evidence supported a finding of a civil conspiracy where the 

defendants committed a fraud upon the plaintiff. 700 N.E.2d at 869. With respect to the other 

Defendants, Plaintiffs also note that under Ohio law, “the unlawful acts of any one member of 

the conspiracy will satisfy the underlying unlawful act requirement”. (R. 654, PageID# 15814, 

quoting Hale, 2011 WL 49545, at *5 (citations and internal quotation marks omitted); Williams,

700 N.E.2d 868 (“[i]n a conspiracy, the acts of co-conspirators are attributable to each other.”)).

They contend that the complaint, moreover, alleges facts demonstrating that each Defendant 

engaged in unlawful acts supporting the causes of action therein. With the exception of the 

negligence claim, each of Plaintiffs’ claims is based on alleged wrongful acts pursued 

“purposely, without a reasonable or lawful excuse” and therefore may serve to fulfill the 

underlying unlawful act element. See Williams, 700 N.E.2d at 868. Thus, the statutory public 

nuisance, Ohio RICO, and injury through criminal acts claims would also suffice.
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2. Conspiratorial Agreement

Likewise, the Defendants’ arguments that a conspiratorial agreement or malicious 

combination has not been alleged is not well taken. (R. 491-1, PageID# 7522-7524; R. 497-1,

PageID# 7613-7614; 499-1, Page ID#7707). Pleading the existence of a malicious conspiracy 

requires “only a common understanding or design, even if tacit, to commit an unlawful act.”

Gosden v. Louis, 687 N.E.2d 481, 496-98 (Ohio Ct. App. 1996). “All that must be shown is that 

… the alleged coconspirator shared in the general conspiratorial objective ....” Aetna Cas. & Sur. 

Co. v. Leahey Const. Co., Inc., 219 F.3d 519, 538 (6th Cir. 2000) (citation and internal quotation 

marks omitted). Direct evidence of an express agreement to undertake unlawful activity is rare 

and not required; a party may rely on circumstantial evidence to prove the claim. Weberg v. 

Franks, 229 F.3d 514, 528 (6th Cir. 2000). The complaint alleges,

Defendants conduct in furtherance of the conspiracy described herein was not 
mere parallel conduct because each Defendant acted directly against their 
commercial interests in not reporting the unlawful distribution practices of their 
competitors to the authorities, which they had a legal duty to do. Each Defendant 
acted against their commercial interests in this regard due to an actual or tacit 
agreement between the Defendants that they would not report each other to the 
authorities so they could all continue engaging in their unlawful conduct.

(R. 514 at ¶1130, see also ¶¶552-553, 764-766). Plaintiffs note that conduct against economic 

self-interest is recognized as a “plus factor” that may support the plausibility of alleged 

conspiratorial behavior. (R. 654, PageID# 15812, citing In re Polyurethane Foam Antitrust 

Litig., 152 F. Supp. 3d 968, 989 (N.D. Ohio 2015)). Furthermore, the complaint alleges that

Defendants worked together to manipulate quotas (R. 514 at e.g. ¶¶526-528, 548, 550), and that 

their failure to comply with diversion prevention obligations (id., e.g., ¶¶551-553, 565-566, 611-

619) were mutually beneficial to all Defendants in the scheme to expand the opioid market (id., 

e.g. ¶¶760-766). The court has also discussed above the many allegations that the three sets of 
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Defendants acted in concert and need not repeat those discussions here. Although Defendants 

fault Plaintiffs for not pleading with pinpoint accuracy, it is alleged that Defendants’ activities 

were clandestine and hidden from the public. Prior to discovery, such precision cannot 

reasonably be expected, and Defendants’ position goes well beyond the Twombly and Iqbal

pleading requirements. Defendant’s motion to dismiss Count Eleven should, therefore, be 

denied.

L. Statewide Concern Doctrine

The Manufacturers and Distributors argue that Plaintiffs’ claims should be dismissed 

under the “statewide concern” doctrine, which “is a fundamental principle of Ohio law that… a 

municipality may not, in the regulation of local matters, infringe on matters of statewide 

concern.” Reading v. Pub. Util. Comm., 846 N.E.2d 840, 845-46 (Ohio 2016) (quoting State ex 

rel. Evans v. Moore, 431 N.E.2d 311 (Ohio 1982) (prevailing-wage law superseded local wage 

regulation)); see also State ex rel. Villari v. Bedford Hts., 465 N.E.2d 64 (Ohio 1984) 

(calculation of employee benefits), overruled on other grounds, State ex rel. Adkins v. Sobb, 496 

N.E.2d 994 (Ohio 1986) (vacation-leave credits); Cleveland Elec. Illum. Co. v. Painesville, 239 

N.E.2d 75 (Ohio 1968) (transmission of electricity through high-voltage lines); State ex rel. 

McElroy v. Akron, 181 N.E.2d 26 (Ohio 1962) (licensing of watercraft). Defendants cite Ohio 

Supreme Court cases recognizing the general doctrine, but have not cited any Ohio authority 

holding that the doctrine applies to preclude lawsuits brought to vindicate rights under federal or 

state law. For instance, in JP Morgan, an Ohio appellate court refrained from making any ruling 

on that ground, offering only dicta to suggest that litigation might, under certain circumstances, 

constitute regulation. 2013 WL 1183332, at *6 (“The existence of regulation should not, itself, 

preclude [a nuisance] cause of action. This will often require more evidentiary development than 
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available when ruling on a motion to dismiss.”)

Plaintiffs argue that Ohio’s Home Rule Amendment allows a sphere of joint authority 

where local regulation of police powers can co-exist with state regulation in general matters so 

long as the local regulation does not conflict with state law. Ohio Const. Art. XVIII, § 3; 

American Financial Service Ass’n v. Cleveland, 858 N.E.2d 776, 784 (Ohio 2005). Plaintiffs 

assert that they possess police powers, including the power to “adopt and enforce local health 

and safety measures” in order to “protect the public health, safety, or morals, or the general 

welfare of the public.” See Marich v. Bob Bennett Constr. Co., 880 N.E.2d 906, 911 (Ohio 

2008). Therefore, Plaintiffs argue that this litigation presents no conflict with state law.  

The Ohio Supreme Court has explained that even where the doctrine applies, it does not 

trump the state constitutional authority of municipalities to enact legislation pursuant to the 

Home Rule Amendment, provided that the local legislation is not in conflict with general laws. 

American Financial Services, on which Defendants rely, explains that “the Ohio Constitution’s 

home-rule provision protects municipalities’ authority to govern themselves, and it provides 

municipalities some authority to control local health and safety matters when the exercise of that 

authority does not conflict with general laws.” 858 N.E.2d at 784. To determine whether an 

ordinance is in ‘conflict’ with general laws, “the test is whether the ordinance permits or licenses 

that which the statute forbids and prohibits, and vice versa.” Id. The only such conflicts

Defendants mention are with the Ohio Attorney General’s lawsuit over the opioid crisis and 

Distributors’ unexplained citation to O.R.C. §4729.01. (R. 499-1, PageID# 7662; R. 491-1,

PageID# 7515). Defendants argue that if both of these suits proceed, they would impermissibly 

split the claims at issue and “risk inconsistent rulings and duplicative recoveries….” (R. 499-1,

PageID# 7662). Defendants, however, have identified no Ohio Supreme Court authority holding 
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that, in such context, the statewide concern doctrine bars locally-originated municipal or county 

lawsuits seeking to remedy alleged injuries within their borders. Dismissal, therefore, is 

unwarranted. 

M. Article III Standing

The Pharmacies move to dismiss to the complaint on the ground that Plaintiffs lack 

standing under Article III of the U.S. Constitution. (R. 497-1, PageID# 7595-7598). Article III

standing requires: (1) an “injury in fact” (2) that is “fairly traceable to the challenged actions of 

the defendant, and not the result of the independent action of some third party not before the 

court” and (3) that is “likely to be redressed by the requested relief.” Bank of Am. Corp. v. City of 

Miami, 137 S. Ct. 1296, 1302 (2017); Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992).

The Pharmacies assert that Plaintiffs have not suffered an “injury in fact” but only a “generalized 

grievance” and that Plaintiffs’ injury is not “fairly traceable” to the Pharmacies’ conduct. (R. 

497-1, PageID# 7596-7597). They do not contest the third element.

1. Injury in Fact

For purposes of Article III standing, an injury cannot be based on a “generalized 

grievance” that “no more directly and tangibly” affects the plaintiff “than it does the public at 

large.” Lujan, 504 U.S. 555 at 574-575. Cases assessing “generalized grievances” typically

involve citizens challenging the propriety of governmental action. Id. at 573, 576. The cases the 

Lujan court used to illustrate what is meant by “generalized grievance” involved taxpayer 

lawsuits—not suits brought by governmental entities. See, e.g., Valley Forge Christian Coll. v. 

Ams. United for Separation of Church and State, Inc., 454 U.S. 464, 474 (1982) (no standing 

where taxpayer sued Department of Health, Education and Welfare for allegedly discounted 

conveyance of government property to a Christian college); U.S. v. Richardson, 418, U.S. 166 
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(1974) (holding taxpayers’ challenge to the government’s failure to disclose CIA expenditures 

was a “generalized grievance”). Lujan itself involved a suit by an environmental advocacy 

organization challenging a rule promulgated by the Secretary of the Interior, ruling that plaintiffs 

had alleged an injury to the species in question, but not to themselves. 504 U.S. 555 at 577-578.

The Defendants rely on Richardson and Coyne v. American Tobacco Co., 183 F.3d 488 

(6th Cir. 1999) to support their conclusion that Plaintiffs allege only a generalized grievance. (R. 

497-1, PageID# 7596). In Coyne, two Ohio local officials sued tobacco companies as private 

citizens—not in their representative capacities—alleging that the tobacco companies had caused 

the State of Ohio to expend public funds on health care costs caused by tobacco-related illnesses. 

Id. at 491. The Sixth Circuit held that these plaintiffs had asserted harms that affected the State 

as a whole and thus had only asserted a generalized grievance. The Pharmacies argue that 

Plaintiffs’ alleged harms are like those in Coyne.  

The court is not persuaded that Plaintiffs have alleged only a “generalized grievance.”  

The plaintiffs in Coyne, Lujan, Richardson, and Valley Forge Christian College lacked standing 

because, as taxpayers, their harms were no different from those of all taxpayers. This is not the 

case here. Plaintiffs’ allegations of extraordinary increases in public expenditures on hospitals, 

law enforcement, emergency and first responders, treatment of infants born with opioids-related 

medical conditions, and the criminal justice system constitute injury in fact. (R. 514 at ¶948).

2. Fairly Traceable

The Sixth Circuit has recently addressed the “fairly traceable” prong of the Article III 

standing test, explaining that it is a lower standard than proximate cause. Parsons v. U.S. Dep’t 

of Justice, 701 F.3d 801 (6th Cir. 2015). The Parsons court noted that “even an attenuated line of 

causation to the eventual injury” would suffice. Id. at 713; United States v. Students Challenging 
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Regulatory Agency Procs. (SCRAP), 412 U.S. 669, 688 (1973). The court explained that 

causation in this context “means more than speculative, but less than but-for.” Parsons, 801 F.3d 

at 714. In short, so long as the causal link is more than merely speculative, a plaintiff’s injuries 

will be deemed fairly traceable to the actions of the defendant.

The Pharmacies argue that any link between Plaintiffs’ alleged harm and their own 

alleged failure to monitor and report suspicious orders is wholly speculative and does not meet 

even the relaxed standard of causation associated with the “fairly traceable” requirement for 

Article III standing. Plaintiffs have alleged that all Defendants, including the Pharmacies, failed 

to monitor, report, and prevent the diversion of prescription opioids and that this failure has 

caused Plaintiffs to incur extraordinary municipal costs. (R. 514 at ¶¶555-556, 579-606, 607-659,

934). The court finds these allegations are sufficient. Because Plaintiffs have plausibly pleaded 

an injury in fact that is fairly traceable to the actions of Defendants, the claim that Plaintiffs lack 

Article III standing to bring this action should be denied.

IV. Conclusion

After fully considering the second amended complaint and the memoranda in support and 

against dismissal, it is recommended that the Manufacturers’, Distributors’ and Pharmacies’ 

separate Motions to Dismiss (R. 491, R. 497, R. 499) be GRANTED in part and DENIED in 

part. Specifically, it is recommended that the motions be GRANTED with respect to the common 

law absolute public nuisance claim contained in Count Six, and GRANTED with respect to the 
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City of Akron’s statutory public nuisance claim in Count Five to the extent it is based on 

violations of Ohio or federal drug laws, or the rules of the board of pharmacy. In all other 

respects, it is recommended that the motions be DENIED.

s/ David A. RuizDavid A. Ruiz United States Magistrate Judge 
Date: October 5, 2018

OBJECTIONS
Any objections to this Report and Recommendation must be filed with the Clerk of 

Courts within fourteen (14) days after the party objecting has been served with a copy of 
this Report and Recommendation. 28 U.S.C. § 636(b)(1); Local Rule 72.3(b). Failure to file 
objections within the specified time may waive the right to appeal the district court’s order. 
See United States v. Walters, 638 F.2d 947 (6th Cir. 1981); Thomas v. Arn, 474 U.S. 140 
(1985), reh’g denied, 474 U.S. 1111 (1986).
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1 

INTERESTS OF AMICI STATES 

The State of Connecticut, the State of North Carolina, the Commonwealth of 

Pennsylvania, the State of Arizona, the State of Delaware, the District of Columbia, the State of 

Florida, the State of Hawaii, the State of Idaho, the State of Illinois, the State of Iowa, the State 

of Louisiana, the State of Maine, the State of Maryland, the State of Michigan, the State of 

Minnesota, the State of Mississippi, the State of Montana, the State of Nebraska, the State of 

Nevada, the State of New Mexico, the State of New York, the State of North Dakota, the State of 

Ohio, the State of Oregon, the State of Rhode Island, the State of South Carolina, the State of 

Tennessee, the State of Texas, the Commonwealth of Virginia, and the State of Washington 

respectfully submit this amici curiae brief in support of Alabama’s opposition to McKesson’s 

motion to dismiss.  States have compelling interests in protecting the health, safety, and welfare 

of their citizens.  State attorneys general routinely promote these interests by enforcing consumer 

protection statutes and other state laws.  In doing so, they often rely on statutory authorization or 

parens patriae authority to prevent or remedy harm to the health and well-being of their 

residents.  Alfred L. Snapp & Son, Inc. v. Puerto Rico ex rel. Barez, 458 U.S. 592, 607 (1982).   

Opioid abuse and addiction are fueling the deadliest drug crisis in American history.  The 

Amici States’ attorneys general represent communities with some of the highest opioid and 

heroin abuse rates in the country.  These abuses have inflicted catastrophic injury to the health 

and welfare of their residents.  Millions of the residents of the Amici States are now addicted to 

prescription opioids and tens of thousands die annually from overdoses.1  Each of the States—

through various public health programs and law enforcement efforts—has also borne substantial 

costs to mitigate and respond to the opioid epidemic. 

                                                 
1 Centers for Disease Control and Prevention, Opioid Overdose: Understanding the Epidemic 

(2017), available at https://www.cdc.gov/drugoverdose/epidemic/ (last visited Aug. 3, 2018). 
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In response to the crisis, more than 40 state attorneys general, including the Attorney 

General of Alabama, formed a coalition to investigate opioid distributors.  On September 18, 

2017, the multistate group requested documents and information related to distribution practices 

from three drug distributors, including McKesson.2  This investigation continues, with the 

multistate group presently receiving and reviewing productions from the distributors and opioid 

distribution data made available through the Court’s ARCOS Protective Order.  Additionally, 

like Alabama, several Amici States have filed lawsuits against McKesson and other distributors.   

INTRODUCTION 

There is no doubt—and indeed, McKesson does not dispute—that prescription opioids 

are widely diverted from legitimate distribution channels to illegal ones.  The sheer volume of 

diverted opioids has wrought havoc throughout the Amici States and has plagued Amici States’ 

communities.  There is a direct correlation between the sale and distribution of opioids and 

opioid-induced deaths and hospitalizations.3   

McKesson—controlling approximately one-third4 of the drug distribution market—

claims that it bears no responsibility for the opioid epidemic because it is merely the truck driver 

between a manufacturer that makes the opioid and a pharmacy that stocks the opioid.  This claim 

is belied by the extensive role that massive distribution companies like McKesson actually play 

in the pharmaceutical industry.  But, more importantly for purposes of this brief, McKesson 

                                                 
2 http://myfloridalegal.com/webfiles.nsf/WF/JMAR-ARBR24/$file/McKesson+Inquiry+ 

Letter.pdf (last visited Aug. 3, 2018). 

3 Andrew Kolodny et al., The Prescription Opioid and Heroin Crisis: A Public Health Approach 

to an Epidemic of Addiction, 36 Ann. Rev. Pub. Health 559 (2015), available at 

http://www.annualreviews.org/doi/pdf/10.1146/annurev-publhealth-031914-122957 (last visited 

Aug. 3, 2018). 

4 Company Profile & Description, https://www.mckesson.com/about-mckesson (last visited Aug. 

3, 2018). 
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ignores the distributor’s legal duties to prevent diversion and to monitor, detect, investigate, 

refuse, and report suspicious orders of opioids.   

Accordingly, the Amici States urge this Court to deny McKesson’s Motion to Dismiss.  

ARGUMENT 

I. State Laws, Enforced by State Attorneys General, Require Distributors to Prevent 

Diversion and Detect Suspicious Orders. 

Alabama has alleged that McKesson violated its duties under the federal Controlled 

Substances Act to prevent diversion and detect suspicious orders.  See Compl. ¶¶ 244-286.  Even 

so, McKesson argues that the federal Controlled Substances Act does not provide states a private 

right of action against distributors and that state common law does not incorporate distributors’ 

duties under the federal Controlled Substances Act.  See McKesson Br. at 15-18.  But states do 

not rely solely on the federal Controlled Substances Act to regulate distributors.  State laws 

themselves prohibit opioid distributors from facilitating diversion and from turning a blind eye to 

suspicious orders.5  State attorneys general, including the Attorney General of Alabama, are 

empowered to enforce violations of those laws.  McKesson’s arguments, therefore, are without 

merit.  

A. State Law Requires that Opioid Distributors Prevent Diversion and Detect 

Suspicious Orders. 

State law imposes freestanding duties upon opioid distributors separate from the federal 

Controlled Substances Act.  The substance of the duties to prevent diversion and detect 

suspicious orders imposed by state law are generally similar among the states and parallel federal 

law duties.  Accordingly, McKesson is wrong in arguing that “there is no duty under [state] law 

                                                 
5 This brief discusses only the Uniform Act’s duties imposed on distributors.  However, it also 

imposes duties on manufacturers to prevent diversion and detect suspicious orders.  See Alabama 

Br. at 35-37. 
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to halt or report suspicious orders” or that states “may not assert tort claims against McKesson 

based on its federal regulatory obligation” when those duties parallel state law duties.  McKesson 

Br. at 15. 

State regulation of distributors is largely uniform:  48 states (all but New Hampshire and 

Vermont), the District of Columbia, Puerto Rico, and the U.S. Virgin Islands have adopted a 

model state statute, the Uniform Controlled Substances Act of 1970 (“Uniform Act”).6  See 

Exhibit A; see also e.g., Ala. Code §§ 20-2-1 to -190.  

The Uniform Act requires that every distributor of controlled substances, like opioids, 

must obtain an annual registration from the appropriate state agency.  Uniform Act § 302(a); see 

also Ala. Code § 20-2-51(a).  The Uniform Act then requires those registered distributors to 

follow its substantive requirements.  Uniform Act § 302(b); see also Ala. Code § 20-2-51(b). 

The Uniform Act imposes substantive duties to prevent diversion and detect suspicious 

orders in two ways.  First, the Uniform Act conditions the lawful registration of distributors on 

the “maintenance of effective controls against diversion of controlled substances into other than 

legitimate medical, scientific, or industrial channels,” and “the existence in the applicant’s 

establishment of effective controls against diversion.”  Uniform Act § 303(a)(1), (4); see also 

Ala. Code § 20-2-52(a)(1), (4).  Second, the Uniform Act specifically grants to third parties 

(including state agencies and officials) the authority to establish regulations policing the 

distribution of controlled substances in the state.  Uniform Act § 301; see also Uniform Act 

prefatory note (“The Uniform Act updates and improves existing State laws and insures 

                                                 
6 This count is based on the “table of jurisdictions wherein either the 1970, 1990, or 1994 

versions of the act or a combination thereof has been adopted” available in Westlaw. 
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legislative and administrative flexibility to enable the States to cope with both present and future 

drug problems.”); Ala. Code § 20-2-50(a). 

Many states have used their regulatory powers under the Uniform Act to promulgate 

regulations related to diversion and suspicious orders.  In approximately half of the states, these 

regulations are verbatim, or nearly verbatim, copies of Drug Enforcement Administration 

(“DEA”) regulations related to diversion and suspicious orders.  One such regulation that states 

have implemented as a matter of state law7 requires explicitly that distributors “provide effective 

controls and procedures to guard against . . . diversion of controlled substances.”  21 C.F.R. § 

1301.71(a).8  Another such regulation that states have implemented as a matter of state law9 

                                                 
7 See, e.g., Ill. Admin. Code tit. 77, § 3100.310(a); 856 Ind. Admin. Code 2-3-30(a); Iowa 

Admin. Code r. 657-10.13; Kan. Admin Reg. § 68-20-15a(a); La. Admin Code tit. 46, § 2713(a); 

Md. Code Regs. 10.19.03.12(a)(1); Mo. Code Regs. Ann. tit. 19, § 30-1.031(1); N.J. Admin. 

Code § 13:45H-2.1(a); N.M. Code R. § 16.19.20.48(a); N.Y. Comp. Codes R. & Regs. tit. 10, § 

80.17; 28 Pa. Code § 25.61(a); 216-20-20 R.I. Code R. § 4.7; S.C. Code Ann. Regs. 61-4-401(a); 

W. Va. Code R. § 15-2-5.1.1; 59-2-3 Wyo. Code R. § 24(a). 

8 Through formal administrative adjudication entitled to deference, see Auer v. Robbins, 519 U.S. 

452, 461 (1997), the DEA has interpreted this regulation to require each distributor “to perform 

due diligence on its customers” on an “ongoing [basis] throughout the course of a distributor’s 

relationship with its customer.”  Masters Pharms., Inc., 80 Fed. Reg. 55,418, 55,477 (DEA Sept. 

15, 2015), petition for review denied, 861 F.3d 206 (D.C. Cir. 2017).  Pursuant to this duty, “a 

distributor must conduct a reasonable investigation to determine the nature of a potential 

customer’s business before it sells to the customer, and the distributor cannot ignore information 

which raises serious doubt as to the legality of a potential or existing customer’s business 

practices.”  Id. (alterations and internal quotation marks omitted) (quoting Southwood Pharms., 

Inc., 72 Fed. Reg. 36,487, 36,498 (DEA July 3, 2007)). 

9 See, e.g., Idaho Admin. Code r. 27-01-01-615(4); 856 Ind. Admin. Code 2-3-33(b); Kan. 

Admin Reg. § 68-20-15a(c)(2); La. Admin Code tit. 46, § 2715(c)(2); Mo. Code Regs. Ann. tit. 

19, § 30-1.032(2); N.J. Admin. Code § 13:45H-2.4(b); N.Y. Comp. Codes R. & Regs. tit. 10, § 

80.22; Ohio Admin. Code 4729:9-16(h)(1)(e); Okla. Admin. Code § 475:20-1-5(b); Or. Admin. 

R. 855-65-10(9); S.C. Code Ann. Regs. 61-4-404(b); W. Va. Code R. § 15-2-5.3; Wis. Admin. 

Code Phar § 8.10; 59-2-3 Wyo. Code R. § 27(b).  Additionally, in recent years several states 

have codified the requirements of 21 C.F.R. § 1301.74(b) into their statutes.  See, e.g., Cal. Bus. 

& Prof. Code § 4169.1; Conn. Gen. Stat. § 21a-70(i); Idaho Code Ann. § 54-1753(7); Tenn. 

Code Ann. § 53-10-312(c); Va. Code Ann. § 54.1-3435(b). 
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requires distributors to “design and operate a system to disclose to the [distributor] suspicious 

orders of controlled substances.  The [distributor] shall inform [DEA] of suspicious orders when 

discovered by the [distributor].  Suspicious orders include orders of unusual size, orders 

deviating substantially from a normal pattern, and orders of unusual frequency.”  21 C.F.R. § 

1301.74(b).  The United States Court of Appeals for the District of Columbia Circuit has held 

that these regulations require distributors to either 1) report to DEA and refuse to ship each 

suspicious order or 2) dispel any suspicions based on “actually undertak[ing] [an] investigation” 

of the order that “must dispel all of the ‘red flags’ that gave rise to the suspicion that the 

customer was diverting controlled substances.”  Masters Pharms., 861 F.3d at 222-23. 

Other states have incorporated DEA’s anti-diversion and suspicious order requirements 

into their state law in slightly different ways.  Some states have done so by cross-referring to 

DEA regulations.10  Alabama, for its part, adopts a slightly more shorthand version of 21 C.F.R. 

§ 1301.74(b) in its regulations.  Alabama’s regulations state that distributors “shall submit to the 

Alabama State Board of Pharmacy legible copies of records and reports required by the Drug 

Enforcement Administration concerning increases in purchases or high or unusual volumes 

                                                 
10 See, e.g., 10A N.C.A.C. 26E.0129(a) (“Any person who . . . distributes . . . any controlled 

substance shall comply with Part 1301 of Title 21 of the Code of Federal Regulations . . . .”); 

Wash. Admin. Code 246-879-050(7) (“All applicants for a license as a controlled substances 

wholesaler must comply with the security requirements as found in 21 CFR . . . 1301.71 through 

1301.74 . . . .”).  Other states, including Alabama, provide an overarching state law requirement 

that distributors comply with DEA regulations.  See, e.g., Ala. Admin. Code r. 680-X-2-

.23(2)(k)(3) (“Wholesale drug distributors shall operate in compliance with applicable Federal . . 

. laws and regulations.”); Minn. R. 6800.1440, subp. 11 (“Wholesale drug distributors who deal 

in controlled substances . . . shall comply with all applicable . . . Drug Enforcement 

Administration regulations.”); Mont. Admin. R. 24.174.1201(6) (same as Minnesota). 
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purchased by pharmacies within 30 days.”11  Ala. Admin. Code r. 680-X-3-.05(2) (emphasis 

added); see also Ala. Admin. Code r. 680-X-2-.23(2)(e)(5) (similar requirement).   

B. The Uniform Act and Federal Controlled Substances Act Specifically 

Contemplate State Regulation of Distributors. 

As the previous section shows, states have adopted statutes that require the regulation of 

distributors’ diversion and suspicious order mechanisms.  The drafters of the Uniform Act and 

the federal Controlled Substances Act specifically contemplated an independent enforcement 

role for state law. 

The Uniform Act and the federal Controlled Substances Act, which were passed at 

approximately the same time,12 were meant to “provide an interlocking trellis of laws which will 

enable government at all levels to more effectively control the [narcotic and dangerous drug] 

problem.”  Special Message to the Congress on Control of Narcotics and Dangerous Drugs, Pub. 

Papers of the Presidents of the United States: Richard Nixon, 1969, at 513, 514 (July 14, 1969).   

The drafters of the Uniform Act identified a concern—similar to the issues the country 

faces again today—about the role that the diversion of pharmaceutical drugs played in the rise in 

drug abuse in the United States during the 1960s.  At the time of the adoption of the Uniform Act 

and the federal Controlled Substance Act, “[o]ver 50 percent of the ‘legally’ manufactured 

                                                 
11 McKesson erroneously claims that “[t]here is no obligation under Alabama law to report 

suspicious orders” notwithstanding this regulation.  McKesson Br. at 13 (bold omitted).  By the 

plain text of this regulation, a distributor is out of compliance with state law either if it fails to 

submit required reports to the DEA or to provide legible copies of those reports to the Alabama 

Board of Pharmacy.  In other words, the regulation is violated if the state fails to receive a legible 

copy of a report that McKesson is required under federal law to submit to DEA, regardless if 

McKesson fails in the first instance to make the report to DEA or simply to provide a copy to the 

state.  See also Alabama Br. at 34-35. 

12 Both the Uniform Act and the federal Controlled Substances Act have been amended since 

their original 1970 versions.  See, e.g., Uniform Controlled Substances Act (1994).  However, 

the relevant provisions related to regulating the distribution of controlled substances have 

remained largely unchanged. 
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amphetamines in the United States [were being] diverted into illegal channels,” and that “this 

extraordinarily high diversion rate ha[d] continued for at least 5 years” but that “[d]rug 

companies ha[d] not voluntarily curtailed production.”  116 Cong. Rec. 35,551 (Oct. 7, 1970) 

(statement of Sen. Eagleton). 

In an effort to address diversion in their model legislation for states, the drafters 

specifically identified a main objective of the Act:  to establish a closed regulatory system for the 

legitimate handlers of controlled drugs in order better to prevent illicit drug diversion.  Uniform 

Act, prefatory note.  Specifically, the Act was designed to “close the gaps in State laws and thus 

eliminate many of these sources of diversion, both actual and potential.”  Uniform Act § 302 

cmt.  By incorporating the Uniform Act into state law, state legislators achieved their purpose in 

combating diversion by establishing a closed regulatory system within each state that prevented 

controlled substances going from legitimate channels to illegitimate channels.  Pharm. Mfrs. 

Ass’n v. N.M. Bd. of Pharm., 525 P.2d 931, 936 (N.M. Ct. App. 1974); see also United States v. 

Moore, 423 U.S. 122, 135 (1975) (observing that Congress intended the federal Controlled 

Substances Act to guard against diversion of abuse-prone prescription medications “from 

legitimate channels to illegitimate channels” because entities with access to medications moving 

through legitimate channels “were responsible for a large part of the illegal drug traffic”). 

By adopting the Uniform Act, the states have created closed systems to prevent the 

diversion of controlled substances and regulated the distributors of these substances.   

C. States Properly Impose Duties to Prevent Diversion and Detect Suspicious 

Orders that Parallel Those of the Federal Controlled Substances Act. 

McKesson argues that Alabama’s claims fail because Alabama has no federal law right of 

action against distributors.  McKesson is wrong because states may through their state laws 

impose duties similar to federal law.  Pursuant to the scheme established by the Uniform Act, 
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they have done so with respect to opioid distributors’ duties to prevent diversion and detect 

suspicious orders. 

States may adopt federal requirements as their own laws and regulations unless a 

constitutionally valid provision of federal law preempts states from doing so.  See, e.g., 

California v. Zook, 336 U.S. 725, 735 (1949) (holding that a state statute was not preempted 

when “there is no conflict in terms, and no possibility of such conflict, for the state statute makes 

federal law its own in this particular”).  And the state law provisions that adopt federal 

requirements may authorize the state (or its citizens) to sue to enforce noncompliance with those 

duties, again unless a constitutionally valid provision of federal law preempts states from doing 

so.  See, e.g., Air Conditioning & Refrigeration Inst. v. Energy Res. Conservation & Dev. 

Comm’n, 410 F.3d 492, 502 (9th Cir. 2005) (“[I]f state law adopts or imposes a . . . requirement 

that is the same as the federal standard, even if the state law provides compensation or other 

remedies for a violation, so long as Congress chooses not to explicitly preempt the consistent 

law, it will not be said to be in conflict with federal law.” (quoting Worm v. Am. Cyanamid Co., 

970 F.2d 1301, 1307 (4th Cir. 1992))). 

The federal Controlled Substances Act neither preempts states from incorporating 

distributors’ federal requirements into state law nor preempts states from making those 

requirements judicially enforceable.  In fact, the federal Controlled Substances Act specifically 

disavows any interpretation that would preempt states from regulating in the same area “unless 

there is a positive conflict between that provision of this title and that State law so that the two 

cannot consistently stand together.”  21 U.S.C. § 903.  This point only bolsters the conclusion 

that the federal Controlled Substances Act is enforced in concert with state regimes of regulation 

and enforcement.   
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D. State Attorneys General Have Common-Law or Statutory Authority to 

Enforce State Controlled Substances Laws and to Seek Monetary Remedies 

Under Those Laws. 

Perhaps anticipating that it will not be successful in denying the states’ authority to 

prevent diversion and monitor suspicious orders, McKesson argues, alternatively, that the Court 

should dismiss Alabama’s complaint because “nothing in the [Alabama] statute . . . authorizes 

the State to seek compensatory or consequential ‘damages’ on the basis of alleged violations of 

the Alabama CSA.”  McKesson Br. at 11-12.  This argument is wrong, because state attorneys 

general have full authority to take civil action seeking monetary remedies—including damages 

for past harm, civil penalties, and future costs necessary to remediate harm—to enforce the 

duties imposed on distributors by state controlled substance laws.13   

Most state attorneys general derive their power, at least in part, from the common law.  

See State ex rel. Derryberry v. Kerr-Mcgee Corp., 516 P.2d 813, 818-19 (Okla. 1973) (citing law 

from numerous states).  “Under the common law, the attorney general has the power to bring any 

action which he or she thinks necessary to protect the public interest, a broad grant of authority 

which includes the power to act to enforce the state’s statutes.”  7 Am. Jur. 2d Attorney General 

§ 5.  The California courts have also noted that “[t]he attorney-general, as the chief law officer of 

the state . . . in the absence of any legislative restriction, has the power to file any civil action . . . 

which he deems necessary for the enforcement of the laws of the state . . . .”  People ex rel. 

Harris v. Rizzo, 154 Cal. Rptr. 3d 443, 458 (Cal. Ct. App. 2013).  In those states where the 

Attorney General lacks inherent common-law powers, “the statutes in the various jurisdictions 

are, as a rule, more or less declaratory of the common law.”  7 Am. Jur. 2d Attorney General § 5.   

                                                 
13 With respect to at least some causes of action, other governmental and private parties may 

have the legal right to enforce these state-law duties.  This issue, which may have varying 

answers in different states, is beyond the scope of this brief. 
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As Alabama explains, it can obtain monetary remedies for violation of distributors’ anti-

diversion and suspicious order reporting duties under the Uniform Act through its claims for 

nuisance, negligence, and wantonness.  Alabama Br. at 37, 40-43.  Moreover, as explained 

below, in addition to common-law authority, state consumer protection statutes—including 

Alabama’s—provide specific authority to enforce distributors’ anti-diversion and suspicious 

order reporting duties under the Uniform Act and to obtain monetary remedies for their 

violations. 

II. McKesson’s Remaining Scattershot Arguments Do Not Apply to Sovereign 

Enforcement of State Consumer Protection Laws or to State Common-Law Claims. 

McKesson argues that Alabama is not eligible for relief because the free public services 

doctrine bars its claims, because it does not adequately plead proximate causation, and because 

its injuries are supposedly derived from harm to others.  McKesson’s arguments are largely 

based on principles that apply to private parties enforcing private rights of action in tort.  But 

states, unlike private parties, have broad authority under consumer laws that prohibit unfair 

and/or deceptive business practices (“UDAP”) and under common law to protect consumers and 

safeguard the integrity of state industries.  Accordingly, states need not allege proximate cause 

when bringing enforcement actions under UDAP statutes.  Likewise, states’ consumer protection 

claims are not barred by the derivative injury rule or the free public services doctrine.   

A. States Have Broad Authority to Protect Consumers Through Parens Patriae 

Authority and Under State UDAP Statutes. 

States protect their consumers and the integrity of their marketplaces under their state 

UDAP statutes or as parens patriae.  See generally Mississippi ex rel. Hood v. AU Optronics 

Corp, 571 U.S. 161 (2014); AU Optronics Corp. v. South Carolina, 699 F.3d 385 (4th Cir. 

2012); Nevada v. Bank of Am. Corp., 672 F.3d 661 (9th Cir. 2012).  The Supreme Court has long 

recognized states’ standing to bring suits based on sovereign interests.  See Alfred L. Snapp & 
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Son, Inc., 458 U.S. at 607 (recognizing a state’s interest in preventing and/or remedying harm to 

“the health and well-being—both physical and economic—of its residents in general”). 

In addition to states’ standing as parens patriae, all fifty states have enacted UDAP laws 

that may be enforced by the sovereign.  State attorneys general bring actions under these UDAP 

statutes to target deceptive business conduct.  See Jonathan Sheldon et al., Nat’l Consumer Law 

Ctr., Unfair and Deceptive Acts and Practices §§ 1.1, 12.2.1, 13.1 (9th ed. 2016); Prentiss Cox et 

al. Strategies of Public UDAP Enforcement, 55 Harv. J. on Legis. 37 (2017).  The sovereign 

enforcement provision of Alabama’s Deceptive Trade Practices Act (“DTPA”), Ala. Code § 8-

19-8, parallels the UDAP sovereign enforcement provisions in other states.  Ala. Code §§ 8-19-8, 

8-19-11.  

McKesson disregards the special role state attorneys general play in protecting consumers 

by conflating private UDAP claims with sovereign UDAP enforcement.  But courts have 

uniformly recognized that the purpose of sovereign enforcement actions is eliminating unfair or 

deceptive practices “to vindicate the public interest rather than to redress individual grievances” 

or to act as a proxy for individual citizens’ private claims.  Mayton v. Hiatt’s Used Cars, Inc., 

262 S.E.2d 860, 863 (N.C. Ct. App. 1980).  The court in In re Standard & Poor’s Rating Agency 

Litigation, for example, expressly recognized the distinctions between private and sovereign 

UDAP actions and highlighted the objective of states in enforcing UDAP statutes to eliminate 

unfair and deceptive business practices from the marketplace.  In re Std. & Poor’s Rating Agency 

Litig., 23 F. Supp. 3d 378, 407 (S.D.N.Y. 2014).   

B. The Free Public Services Doctrine Does Not Bar State Claims. 

The “free public services” doctrine does not bar recovery under Alabama’s common-law 

claims to recover its expenditures related to the opioid epidemic.  Nor does the doctrine preclude 

states from enforcing UDAP statutes. 
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The free public services doctrine is potentially applicable when a government entity seeks 

recovery for unremarkable emergency services whose costs are commonly levied on the public.  

Courts have found that the rule typically applies in those cases in which a single negligent event 

or act causes increased costs to governmental entities as they respond to one-off crises.  See, e.g., 

City of Flagstaff v. Atchison, Topeka & Santa Fe Ry. Co., 719 F.2d 322, 323 (9th Cir. 1983) 

(government costs incurred in evacuating residents after a train derailment).14   

The costs incurred by Alabama, the Amici States, and every state nationwide to address 

the opioid crisis are substantial, wide-ranging, and ongoing.  See Compl. ¶¶ 355-66.  The 

conduct alleged in this case and the costs incurred render the doctrine inapplicable in this 

context. 

Where, as here, a tortfeasor’s continued misconduct causes a state to expend a significant 

amount of resources to mitigate the consequences of the misconduct, the state may recoup those 

costs.  See, e.g., James v. Arms Tech., Inc., 820 A.2d 27, 48-49 (N.J. Super. Ct. App. Div. 2003) 

(refusing to apply the free public services doctrine where the plaintiff claimed a repeated course 

of conduct by gun manufacturers, distributors, and retailers that required the government to 

expend substantial sums on a continual basis).  

Here, the costs that Alabama and other states are seeking to recover are not associated 

with run-of-the-mill emergency services within the ambit of the free public services doctrine.15  

As Alabama’s complaint alleges, the opioid epidemic has increased governmental costs 

                                                 
14 The brief addresses only McKesson’s claim that the free public services doctrine applies to the 

State of Alabama’s causes of action, McKesson Br. at 10-11, and not the separate “municipal 

cost recovery rule” that is inapplicable to states. 

15 Additionally, many of the monetary remedies that states are seeking are civil penalties and 

future costs necessary to remediate harm, and not the recovery of past costs.  States, like 

Alabama, are uniquely situated in being authorized to pursue recoveries in this matter under their 

UDAP statutes and the Uniform Act. 
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nationwide, in areas ranging from healthcare treatment costs to losses of productivity and tax 

revenue.  See Compl. ¶¶ 360-63.  In fact, a recent estimate by the Council of Economic Advisers 

places the true cost of the opioid epidemic at $504.0 billion nationwide for the year 2015 alone.  

See Council of Economic Advisors, The Underestimated Cost of the Opioid Crisis 1 (2017).  The 

free public services doctrine should not apply to bar the recovery of states’ costs related to 

McKesson’s continuous, intentional, and deceptive conduct. 

Moreover, courts have routinely found that the free public services doctrine does not 

apply where recovery is authorized by statute or regulation or where a state is seeking to recover 

the costs of public services expended to abate a nuisance.  See Alabama Br. at 8-9.  Alabama 

alleges that the opioid epidemic is a public nuisance that was fueled, in part, by McKesson’s 

actions, and these actions continue to threaten the health, safety, and welfare of Alabamans.  The 

damages that Alabama seeks relate directly to the abatement of the public nuisance it alleges 

McKesson caused.  Accordingly, the free public services doctrine does not apply to Alabama’s 

common law claims.16   

The Court should also reject McKesson’s application of the free public services doctrine 

to sovereign enforcement of UDAP statutes.  The doctrine does not diminish states’ authority 

under UDAP statutes to bring consumer protection enforcement actions.  Koch v. Consol. Edison 

Co. of N.Y., Inc., 468 N.E.2d 1, 8 (N.Y. 1984).  

                                                 
16 Alabama alleges that recovery from McKesson will directly abate the nuisance.  See Compl. ¶¶ 

369, 375, 378-79.  As a result, the Illinois Supreme Court’s use of the free public services 

doctrine to preclude a governmental plaintiff from recovering damages against a gun 

manufacturer is inapposite.  See City of Chicago v. Beretta U.S.A. Corp., 821 N.E.2d 1099 (Ill. 

2004).  In that case, the Illinois Supreme Court expressly held that the reason it applied the free 

public services doctrine was that the governmental plaintiff admitted that recovery would not 

abate the nuisance.  Id. at 1147. 
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None of the cases on which McKesson relies applies the doctrine to bar sovereign 

enforcement of a UDAP statute.  On the contrary, in the one reported case in which a defendant 

challenged a UDAP statute claim based on the free public services doctrine, the court summarily 

rejected the challenge.  See State v. Lead Ind. Ass’n, Inc., No. 99-5226, 2001 WL 345830, at *5 

(R.I. Super. Ct. Apr. 2, 2001).  Accordingly, the free public services doctrine does not bar a 

claim under a UDAP statute by a sovereign. 

C. Sovereign Enforcement Actions Under UDAP Statutes Do Not Require a 

Showing of Proximate Cause. 

McKesson conflates the requirements for private and sovereign UDAP actions by arguing 

that Alabama did not adequately allege that its injuries were proximately caused by McKesson’s 

deceptive conduct.  McKesson’s efforts to impose requirements for private plaintiffs under the 

DTPA on Alabama’s sovereign enforcement claim should be rejected.  

Inherent in the distinction between private and sovereign actions is the more relaxed 

showing that sovereigns must make to state a claim under UDAP statutes.  Private actions and 

sovereign actions under state UDAP statutes involve different elements.  Courts have routinely 

found, for example, that sovereigns need not prove reliance or proximate causation to obtain 

relief under state UDAP statutes.  See, e.g., Weinberg v. Sun Co., 777 A.2d 442, 445 (Pa. 2001) 

(under Pennsylvania’s UDAP statute, private plaintiffs must show reliance and causation, but the 

State need only prove that a practice is unlawful and that proceedings would be in the public 

interest); Elipas Enters. v. Silverstein, 612 N.E.2d 9, 12 (Ill. App. Ct. 1993) (private consumers 

could not prevail on claims under Illinois’ UDAP statute without establishing reasonable reliance 

on deceptive conduct, but the State need not establish reasonable reliance); Thiedemann v. 

Mercedes-Benz USA, LLC, 872 A.2d 783, 790-92 (N.J. 2005) (recognizing that private plaintiffs 
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must plead an “[ascertainable] loss attributable to conduct made unlawful by the [Consumer 

Fraud Act]” but Attorney General need not).   

None of the cases that McKesson relies on contradicts this tenet of UDAP enforcement.  

This is because none of the cases McKesson cites involved sovereign enforcement of state 

UDAP claims.  This Court should reject McKesson’s claim that failure to allege proximate 

causation is fatal to a state’s UDAP claims.  

D. The Derivative Injury Rule Does Not Apply to Sovereign Actions Under 

UDAP Statutes. 

McKesson also incorrectly claims that the “derivative injury rule” applies to sovereign 

UDAP claims.  But the derivative injury rule is inapplicable in sovereign actions under UDAP 

statutes.   

The derivative injury rule tests whether a party has standing to sue.  When putative harm 

suffered by a private plaintiff is entirely derivative of harm to others, the harm may be “too 

remote” to support standing.  See, e.g., Laborers Local 17 Health & Benefit Fund v. Philip 

Morris, Inc., 191 F.3d 229, 236-38 (2d Cir. 1999).   

But a state’s standing under a UDAP statute is not based on individual injuries at all.  

Instead, a state’s standing is based on explicit enforcement authority conferred by the UDAP 

statute.  State UDAP statutes authorize states to seek injunctive and equitable relief—in the 

states’ own names—to eliminate unfair and deceptive business practices.  In re Std. & Poor’s 

Rating Agency Litig., 23 F. Supp. 3d at 406; AU Optronics Corp., 699 F.3d at 394.  

Tellingly, neither of the cases upon which McKesson relies applies the derivative injury 

rule to a sovereign UDAP claim.  See McKesson Br. at 7.  In State ex rel. Miller v. Philip Morris 

Inc., the court applied the derivative injury rule to Iowa’s common law claims but not to Iowa’s 

UDAP claims.  State ex rel. Miller v. Philip Morris Inc., 577 N.W.2d 401 (Iowa 1998).  
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INTERESTS OF AMICI STATES AND INTRODUCTION 

State attorneys general have long been both protectors of the health and well-being of 

their citizens and also the primary enforcers of state consumer protection laws.  All 50 states, the 

District of Columbia, and six territories have an office of attorney general or its functional 

equivalent, and a crucial part of an attorney general’s work as the state’s chief law enforcer 

involves protecting the public interest.  While state attorneys general protect the public interest in 

a wide variety of ways, their ability to proceed on behalf of the state in its parens patriae 

capacity and their ability to enforce consumer protection laws under statutes prohibiting unfair 

and deceptive acts and practices are critically important.  The State of Alabama’s claims feature 

both mechanisms.  First, the State brings a claim for public nuisance (Count I) in its parens 

patriae capacity that seeks to recover government costs flowing from the nuisance Defendants 

created.  Second, it brings a claim under Alabama’s Deceptive Trade Practices Act (Count II) in 

its law enforcement capacity to recover civil penalties for each violation of the Act.1   

In urging dismissal of the State of Alabama’s claims (Defs.’ Br., Dkt. No. 690-1), the 

Manufacturer Defendants fail to reckon with the unique role the state attorneys general have in 

seeking relief for the Manufacturer Defendants’ role in the opioid crisis, and, in several of their 

key arguments, ask the Court to treat Alabama, acting through its Attorney General, as a private 

plaintiff.  For example, Manufacturer Defendants seek to dismiss Alabama’s claims as barred 

under the derivative-injury rule (Defs.’ Br. at 2-4), but that request fails not only for the reasons 

set forth in Alabama’s Opposition, but also because it fails to acknowledge that state attorneys 

general acting in their parens patriae capacity do not function as “super plaintiffs” seeking to 

                                                 
1 This brief does not address Alabama’s claims brought under the Alabama Controlled 

Substance Act, ALA. CODE §§ 20-2-1, et seq. (Counts III and IV), or Alabama’s common law 
claims (Counts V-VII). 
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recover the individual damages of all their citizens, but instead act to protect broad “quasi-

sovereign” interests such as the health and well-being of citizens in their states.  In a similar vein, 

the Manufacturer Defendants also claim that Alabama has not sufficiently alleged causation, 

because the State has not identified the individual physicians who heard and acted upon 

Defendants’ misrepresentations, and because it has alleged injuries purportedly too remote from 

the relevant harm.  Defs.’ Br. at 4-8.  But apart from the fact that, as Alabama’s brief 

demonstrates, Alabama adequately pled that its injuries were a foreseeable result of the 

Manufacturer Defendants’ actions, those arguments also wrongly assume that Alabama is 

seeking to recover for particular opioid prescriptions filled by Alabamians rather than vindicate 

the rights of its residents “to be free from conduct that creates an unreasonable jeopardy to the 

public health, welfare, and safety . . .” by recouping “governmental costs” that have been and 

will be incurred in abating the nuisance.  See First Amended Complaint (“FAC”), ¶¶ 371, 375.  

Relatedly, the Manufacturer Defendants seek to dismiss Count II of Alabama’s First 

Amended Complaint (advanced under its Deceptive Trade Practices Act, ALA. CODE §§ 8-19-1, 

et seq.), on grounds including that, in order to plead fraud with particularity, Alabama must 

identify specific Alabama prescribers who received the Manufacturer Defendants’ 

misrepresentations, were deceived by them, and therefore wrote prescriptions based on those 

misrepresentations.  See Defs’ Br. at 14-15.  As they do with their causation arguments, 

Manufacturer Defendants improperly assume that Alabama is seeking to recover particular 

damages incurred by particular Alabama residents, where Alabama is instead acting to enforce 

the State’s consumer protection laws by seeking civil penalties.    

Because the Amici States have or are considering bringing similar claims against one or 

more of the Manufacturer Defendants, they have a significant interest in the outcome of the 
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Court’s decision on the Manufacturer Defendants’ motion to dismiss.  Moreover, a ruling in this 

action that fails to account for the unique authority of state attorneys general to pursue their 

claims would be inconsistent with policy and law.  While the Amici States are not parties to this 

proceeding and are not bound by the Court’s decision in this matter, a state’s ability to protect 

the health and well-being of her citizens must not be infringed no matter the venue. For these 

reasons, the Amici States respectfully submit this brief in support of the State of Alabama limited 

to these specific issues, and ask that the Court deny the Manufacturer Defendants’ joint motion. 

ARGUMENT 

I. THE MANUFACTURER DEFENDANTS’ ARGUMENTS ON THE 
DERIVATIVE- INJURY RULE AND CAUSATION FAIL TO CONSIDER THAT 

ALABAMA IS ACTING IN ITS PARENS PATRIAE CAPACITY 

Alabama brought its action against the Manufacturer Defendants, by and through its 

Attorney General, Steve Marshall, “in its sovereign capacity in order to protect the interests of 

the State of Alabama and its citizens as parens patriae.”  FAC ¶ 17.  In addition to the specific 

reasons articulated in Alabama’s Opposition, the Manufacturer Defendants’ arguments that 

Alabama’s claims are barred by the “derivative-injury rule,” or should be dismissed because of 

Alabama’s alleged failure to plead causation, also miss the mark because they disregard the 

capacity in which Alabama brings certain of its claims. 

A. Parens Patriae Authority 

Alabama has brought its public nuisance claim (Count I) in its parens patriae capacity.  

The “prerogative of parens patriae,” literally meaning “parent of the country,” is “inherent in the 

supreme power of every State” and allows each State to pursue litigation aimed at protecting “the 

well-being of its populace.”  Alfred L. Snapp & Son, Inc. v. Puerto Rico ex rel. Barez, 458 U.S. 

592, 600, 602 (1982) (quoting Mormon Church v. United States, 136 U.S. 1, 57 (1890)).  While 

“[a] state is not permitted to enter a controversy as a nominal party in order to forward the claims 
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of individual citizens . . . it may act as the representative of its citizens in original actions where 

the injury alleged affects the general population of a state in a substantial way.”  Maryland v. 

Louisiana, 451 U.S. 725, 737-39 (1981) (holding States could bring lawsuit against Louisiana for 

imposing tax on natural gas because, in addition to direct injury of consumers who paid the tax, 

each State possessed an interest “in protecting its citizens from substantial economic injury 

presented by imposition” of the [tax].”).  Consequently, a State’s parens patriae authority gives 

the State, through its attorney general, an independent interest of its own in redressing behavior 

that adversely affects a substantial number of the State’s citizens.2 

The United States Supreme Court has characterized the nature of the interests pursued by 

a State in its parens patriae capacity as “quasi-sovereign” interests.  In Snapp, Puerto Rico sued 

numerous individuals and companies engaged in the apple industry in Virginia, alleging the 

defendants had violated certain federal statutes by failing to provide employment for qualified 

Puerto Rico migrant farmworkers and subjecting those workers to conditions not imposed on 

workers from other States.  In holding Puerto Rico had parens patriae to protect its quasi-

sovereign interests—there, the protection of its economy and the health and well-being of its 

citizens—the Court identified what are not quasi-sovereign interests, including State “attempt[s] 

to pursue the interests of a private party . . . for the sake of the real party in interest” where the 

State “is no more than a nominal party.”  458 U.S. at 602.  According to the Court, therefore, a 

quasi-sovereign interest is by definition an interest separate from injuries suffered by individual 

citizens.  Id.  

“[Quasi-sovereign interests] are not sovereign interests, proprietary interests, or private 

interests pursued by the State as a nominal party. They consist of a set of interests that the State 

                                                 
2 Arizona has parens patriae authority only with respect to certain claims. 
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has in the well-being of its populace.”  Id.3  For that reason, the Snapp Court required that, to 

maintain a parens patriae action, “the State must articulate an interest apart from the interests of 

particular private parties, i.e., the State must be more than a nominal party”: 

The State must express a quasi-sovereign interest. Although the articulation of 
such interests is a matter for case-by-case development neither an exhaustive 
formal definition nor a definitive list of qualifying interests can be presented in 
the abstract-certain characteristics of such interests are so far evident. These 
characteristics fall into two general categories. First, a State has a quasi-sovereign 
interest in the health and well-being—both physical and economic—of its 
residents in general. Second, a State has a quasi-sovereign interest in not being 
discriminatorily denied its rightful status within the federal system. 

458 U.S. at 607 (emphasis added).4   

A State’s parens patriae authority is therefore particularly appropriate for seeking relief 

for substantial and serious harms—like the ones Manufacturer Defendants are alleged to have 

inflicted here—to a State’s citizenry.  See Purdue Pharma, L.P. v. Kentucky, 704 F.3d 208, 217 

(2d Cir. 2013) (noting “the Attorney General is granted ‘statutory authority to sue in parens 

patriae and need not demonstrate standing through a representative injury”).   

B. The Manufacturer Defendants’ arguments about the derivative-injury rule 
and causation ignore Alabama’s ability to proceed as parens patriae. 

Alabama has unquestioned ability to proceed with its claims in a parens patriae capacity 

to protect its quasi-sovereign interests in ensuring the physical and economic health and well-

                                                 
3 See also Louisiana v. Texas, 176 U.S. 1, 19 (1900) (“It is in this aspect that the bill before 

us is framed. Its gravamen is not a special and peculiar injury such as would sustain an action by 
a private person, but the state of Louisiana presents herself in the attitude of parens patriae, 
trustee, guardian, or representative of all her citizens. . . . [T]he cause of action must be regarded, 
not as involving any infringement of the powers of the state of Louisiana, or any special injury to 
her property, but as asserting that the state is entitled to seek relief in this way because the 
matters complained of affect her citizens at large.”). 

4 Particularly relevant for the State of Alabama’s case and others like it against these same 
defendants also brought by state attorneys general, the Court explained that “[a]lthough there are 
numerous examples of such parens patriae suits . . . parens patriae interests extend well beyond 
the prevention of such traditional public nuisances.”  Id. at 604-05.   
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being of its citizens.  Snapp, 458 U.S. at 607.  For this reason, the derivative-injury rule is 

inapplicable here.  As set forth above, by definition Alabama’s claims are not, as Manufacturer 

Defendants claim, seeking recovery for injuries to third parties.  See id. at 602 (distinguishing 

quasi-sovereign interests from actions in which state acts “for the sake of the real party in 

interest” where “the State is no more than a nominal party”).  In addition to seeking direct costs 

the State was required to pay as a result of the over-supply of the Manufacturer Defendants’ 

opioid medications (which likewise place Alabama’s claims outside the derivative-injury rule), 

the State can also protect the well-being of its citizenry through its parens patriae capacity.  

Doing so does not convert the State’s claims into subrogation claims on behalf of particular 

citizens. 

The fact that Alabama is proceeding is part in its parens patriae capacity also pulls the 

legs from underneath many of Defendants’ causation arguments.  The Manufacturer Defendants 

contend that Alabama should have to identify the name of each Alabama prescriber who received 

Defendants’ representations, the representations given to that prescriber, and how the prescriber 

was deceived by those statements, and then identify the prescription(s) that prescriber wrote as a 

result of those misrepresentations.  See Defs.’ Br. at 5.  This argument, again, wrongly assumes 

without stating that Alabama’s claims are brought to recover damages on behalf of individual 

Alabamians, when it is instead acting in parens patriae.  While a State proceeding in that 

capacity is not, of course, relieved of all pleading requirements, it is entitled to “special 

solicitude” in alleging that it was “adversely affected by the challenged behavior.”  See Snapp, 

458 U.S. at 607; Massachusetts v. EPA, 549 U.S. 497, 518, 520 (2007) (holding Massachusetts 

had standing to challenge EPA order denying petition for rulemaking to regulate greenhouse gas 

emissions for motor vehicles because “[i]t is of considerable relevance that the party seeking 
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review here is a sovereign State and not . . . a private individual” and “given . . . Massachusetts’ 

stake in protecting its quasi-sovereign interests, the Commonwealth is entitled to special 

solicitude in our standing analysis.”).   

Similarly, the Manufacturer Defendants contend Alabama has not pled proximate 

causation because the State’s injuries are too remote.  See Defs.’ Br. at 6-8.  As explained in 

Alabama’s Opposition, Alabama has pleaded and can prove both but-for and proximate 

causation.  Alabama Opp. at 19-23.  In addition to having many other defects identified in 

Alabama’s Opposition, the Manufacturer Defendants’ argument likewise assumes that the 

relevant injuries to the State are only the State’s payment for excessive opioid prescriptions.  But, 

as set forth above, the quasi-sovereign interests Alabama is pursuing in its parens patriae 

capacity are independent of those injuries.  Like the ability to pursue another state for its adverse 

treatment of migrant workers (Snapp) and the ability to challenge the EPA’s refusal to initiate 

rulemaking on regulations that would limit greenhouse gases (Massachusetts), the injuries to 

Alabama’s quasi-sovereign interests are likewise sufficiently direct.  See also Georgia v. 

Tennessee Copper Co., 206 U.S. 230, 238-39 (1907) (observing the sufficiency of claims that 

“sulphurous flames cause and threaten damage[s] on so considerable a scale to the forests and 

vegetable life, if not to health, within the plaintiff State [as to allege an injury to a quasi-

sovereign interest]”).    

II. THE MANUFACTURER DEFENDANTS’ ARGUMENTS IN SUPPORT OF 
DISMISSING ALABAMA’S DECEPTIVE TRADE PRACTICES ACT CLAIM 

IMPROPERLY CONFLATE THE ALABAMA ATTORNEY GENERAL WITH A 
PRIVATE PLAINTIFF 

A. The History of State UDAP Statutes 

Unfair Deceptive Acts and Practices statutes (“UDAP” laws) are a central component—

in some cases the only component—of every state’s consumer protection enforcement.  They 
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were developed as an alternative to common law remedies in tort and contract when those 

remedies proved inadequate for addressing fraud in a growingly complex marketplace.  See ABA 

Section of Antitrust Law, Consumer Protection Handbook (2004), at 68 (“[State consumer 

protection statutes] contain general language that enables enforcers to respond to innovative or 

anticipated tactics.”).   For that reason, they are construed in favor of the remedial purposes for 

which they were enacted.  See, e.g., See ALA. CODE § 8-19-2 (“The public health, welfare and 

interest require a strong and effective consumer protection program to protect the interest of both 

the consuming public and the legitimate businessperson.”). 

Congress passed the first UDAP statute in 1938, which gave the Federal Trade 

Commission (FTC) the enforcement power to prohibit “unfair or deceptive acts or practices in 

commerce.”  Wheeler-Lea Act of 1938, Pub. L. No. 75-447, sec. 3, 52 Stat. 111, 111 (codified as 

amended at 15 U.S.C. § 45(a)(1)).  Then, beginning in the 1960s, States began, with the 

encouragement of the FTC, to adopt similar laws.  The Unfair Trade Practices and Consumer 

Protection Law (UTPCPL), a piece of legislation developed by the FTC in collaboration with the 

Council of State Governments and published in 1970, became the prevailing model.  Dee 

Pridgen, The Dynamic Duo of Consumer Protection:  State and Private Enforcement of Unfair 

and Deceptive Trade Practices Law, 81 ANTITRUST L.J. 911, 913 (2017).  The UTPCPL had 

three variations, two of which have been adopted by certain states.  Id.  The first adopted 

variation, known as the “little FTC Act,” prohibits both “unfair methods of competition and 

unfair or deceptive acts or practices.”  See 15 U.S.C. § 45(a).  The second adopted version—the 

version adopted by Alabama (ALA. CODE § 8-19-5)—enumerates specific prohibited practices 

along with a catch-all ban on “any act or practice which is unfair or deceptive to the consumer.”  

Dynamic Duo, 81 ANTITRUST L.J. at 914 & n.22.  In addition, a few states adopted “consumer 
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fraud acts” which only prohibit deceptive or unconscionable acts or practices and consumer 

fraud.  Id. at 915.  Regardless of the variation, however, by 1981 every state had a consumer 

protection act,5 and, in the vast majority of states and the District of Columbia, the attorney 

general has exclusive public enforcement power under the state’s UDAP statute.6   

B. Common Characteristics of State UDAP Statutes 

Although each state’s UDAP statute varies in some ways, they have common 

characteristics.  First, they are generally applicable to consumer transactions involving products 

and services.7  Second, they prohibit unfair or deceptive practices, but can use other words to 

describe the prohibited conduct, including “unconscionable,” “untrue,” “misleading,” 

“fraudulent,” “false,” “confusing,” or “abusive.”8  Third, state UDAP laws usually designate the 

state attorney general as the public enforcement authority entitled to enforce their provisions, and 

authorize attorneys general to seek multiple remedies, including injunctive relief and civil 

penalties.9 

                                                 
5 See Mark E. Budnitz, The Federalization and Privatization of Public Consumer Protection 

Law in the United States:  Their Effect on Litigation and Enforcement, 24 GA. ST. U. L. REV. 
663, 674-75 (Spring 2008); National Consumer Law Center, UNFAIR AND DECEPTIVE ACTS AND 

PRACTICES (9th ed. 2016), updated at www.nclc.org/library (hereinafter “NCLC”) § 1.1 (“All 
fifty states, the District of Columbia, Puerto Rico, Guam and the Virgin Islands have enacted at 
least one statute with broad applicability to most consumer transactions, aimed at preventing 
consumer deception and abuse in the marketplace.”). 

6 NCLC § 13.1. 
7 See NCLC §§ 2.1.5, 2.1.6, and 2.1.7. 
8 See, e.g., ALA. CODE § 8-19-5(27) (prohibiting “any other unconscionable, false, 

misleading, or deceptive act or practice in the conduct of trade or commerce”). 
9 See NCLC § 13.5.1.1 (injunctive relief) (all 50 states “allow government officials to seek a 

cease and desist order or injunction to prevent merchants from engaging in deceptive practices”); 
§ 13.5.3.1 (most states allow enforcement authorities to seek civil or criminal penalties for initial 
UDAP violations). 
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The combination of these attributes means that conduct prohibited under UDAP statutes 

can encompass a variety of types of conduct, making state attorneys general able to respond to 

ever-changing practices that may harm consumers.  See Prentiss Cox, Amy Widman and Mark 

Totten, Strategies of Public UDAP Enforcement, 55 HARV. J. ON LEGIS. 37, 45 (Winter 2018); 

Glenn Kaplan and Chris Barry Smith, Patching the Holes in the Consumer Product Safety Net:  

Using State Unfair Practices Laws to Make Handguns and Other Consumer Goods Safer, 17 

YALE. J. ON REG. 253, 276 (Summer 2000); see also, e.g., Fletcher v. Don Foss of Cleveland, 

Inc., 90 Ohio App. 3d 82, 87, 628 N.E.2d 60, 63 (1993) (“[W]e hold that some overlap may 

occur as a result of broadly interpreting the listed violations in R.C. 1345.02.  A broad 

interpretation is warranted, however, due to human inventiveness in engaging in deceptive or 

misleading conduct. The Ohio legislature did not intend its express purpose of protecting 

consumers from false trade practices to be circumvented by those who seek loopholes in the 

Act's provisions.”).  Consequently, attorneys general possess broader authority to pursue UDAP 

claims than private plaintiffs have in pursuing their own claims under the same statutes.   

C. The Manufacturer Defendants’ arguments in support of dismissal of 
Alabama’s claim under its DTPA fundamentally misconstrue the Attorney 
General’s law enforcement role in protecting the citizens of the State of 
Alabama from false, misleading, deceptive, or unconscionable acts or 
practices. 

The Manufacturer Defendants’ arguments that Alabama has purportedly failed to plead 

but-for causation or proximate causation are not only inapplicable for claims prosecuted in 

Alabama’s parens patriae capacity, but likewise fail to account for the Alabama Attorney 

General’s role in enforcing its DTPA.  See ALA. CODE § 8-19-2.  As with Alabama’s claims 

brought in a parens patriae capacity, Alabama is not seeking recovery on behalf of particular 

individual Alabamians; instead, it is enforcing the Act’s provisions on behalf of the State (FAC, 

¶ 383), including the imposition of civil penalties under ALA. CODE § 8-19-11(b).  And, because 
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Alabama is proceeding in this capacity, it does not follow that Alabama should be required, as 

Manufacturer Defendants contend (Defs.’ Br. at 14-15), to identify at the pleadings stage 

individual physicians who received Defendants’ misrepresentations, were deceived by those 

misrepresentations and wrote prescriptions as a result of those misrepresentations.10  Civil 

penalties are not damages sought to compensate the State; they are intended to punish those who 

inflict harms on consumers.  See Gabelli v. SEC, 568 U.S. 442, 451-52 (2013) (“In a civil 

penalty action, the Government is not only a different kind of plaintiff, it seeks a different kind 

of relief. . . . which go[es] beyond compensation, [and is] intended to punish, and label 

defendants wrongdoers.”) (citation omitted); Tull v. United States, 481 U.S. 412, 422 (1987) 

(Civil penalties are “intended to punish culpable individuals, as opposed to . . . extract 

compensation”); State v. Emeritus Corp., 466 S.W.3d 233 (Tex. Ct. App. 2015) (requirement to 

produce expert report applies only to claims that seek damages, which does not include civil 

penalties); see also NCLC § 13.4.3 (“Since civil penalties are not damages, preconditions 

applicable to damage suits do not apply to attorney general suits seeking civil penalties.”).11   

With regard to proximate causation, the purpose of determining whether an injury is 

sufficiently direct is to “decide if a tort plaintiff is within the orbit of those protected against a 

defendant’s wrongful conduct.”  Iron Workers Local Union No. 17 Ins. Fund v. Philip Morris, 

                                                 
10 Further, the UDAP statutes of certain signatories to this brief do not even require the state 

to prove proximate cause in order to establish a UDAP violation.  See ARIZ. REV. STAT. § 44-
1522 (declaring as an unlawful practice the “act, use or employment by any person of any 
deception, deceptive or unfair act or practice, fraud, false pretense, false promise, 
misrepresentation, or concealment, suppression or omission of any material fact with intent that 
others rely on such concealment, suppression or omission, in connection with the sale or 
advertisement of any merchandise whether or not any person has in fact been misled, deceived 
or damaged thereby”) (emphasis added). 

11 In Reply, Manufacturing Defendants may rely on In re Zyprexa Prods. Liab. Litig., 671 F. 
Supp. 2d 397, 434, 449 (E.D.N.Y. 2009), but that summary judgment decision discussing how 
the State of Mississippi proved (not pled) civil penalties in an off-label marketing case does not 
apply to what Alabama must plead at the pleadings stage. 
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Inc., 23 F. Supp. 2d 771, 779 (N.D. Ohio 1998).  That inquiry simply has no place when 

analyzing an attorney general’s law enforcement action, where, because of his broad authority to 

protect the public interest, the Manufacturer Defendants’ actions were by definition within the 

scope of the State’s “orbit” because they committed acts that affected the health and well-being 

of Alabamians and the state as a whole. 

CONCLUSION 

For the above reasons in addition to the reasons set forth by Alabama, the Amici States 

respectfully request the Court deny the Manufacturer Defendants’ Joint Motion to Dismiss 

Alabama’s First Amended Complaint. 

 Respectfully submitted this 10th day of August, 2018. 

      MIKE DEWINE 
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Date Filed # Docket Text

08/19/2019 2483 Opinion and Order Regarding Plaintiffs' Summary Judgment Motions Addressing The
Controlled Substances Act (Related Doc ## 1887 1910 ). Judge Dan Aaron Polster on
8/19/19.(P,R) (Entered: 08/19/2019)

08/19/2019 2484 Conditional Transfer Order (CTO 105) by the Judicial Panel on Multidistrict
Litigation transferring the listed cases to the Northern District of Ohio. (P,R) (Entered:
08/19/2019)

08/19/2019 2485 Conditional Transfer Order (CTO 106) by the Judicial Panel on Multidistrict
Litigation transferring the listed cases to the Northern District of Ohio.(P,R) (Entered:
08/19/2019)

08/19/2019 2486 Order by the Judicial Panel on Multidistrict Litigation lifting stay of CTO 104 and
transferring listed case to the Northern District of Ohio.(P,R) (Entered: 08/19/2019)

08/19/2019 2487 Notice Dismissing Certain Causes of Action filed by County of Cuyahoga, County of
Summit, Ohio. (Badala, Salvatore) (Entered: 08/19/2019)

08/19/2019 2488 NOTICE REGARDING WAIVER OF SERVICE filed by BR Holdings Associates Inc.,
BR Holdings Associates L.P., PLP Associates Holdings Inc., PLP Associates Holdings
L.P., Pharmaceutical Research Associates, Inc.. (Attachments: # 1 Exhibit Exhibit A
Waiver of Service)(Hogan, Emily) (Entered: 08/19/2019)

08/19/2019 2489 Status Report by Certain "NAS Baby" Plaintiffs in Response to this Court's Bench Order
of August 7, 2019 filed by Derric and Ceonda Rees. (Attachments: # 1 Exhibit 1 (Ltr. S.
Bickford to D. Cohen), # 2 Exhibit 2 (Ltr. J. Rice to S. Bickford et al))(Bickford, Scott)
(Entered: 08/19/2019)

08/19/2019 2490 Order Appointing Interim Class Counsel. Judge Dan Aaron Polster on 8/19/19. (P,R)
(Entered: 08/19/2019)
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08/19/2019 2491 Amended Notice Regarding Service filed by Associated Pharmacies Inc. (Attachments:
# 1 Exhibit Waiver of the Service of Summons Form)(Alvis, Stewart) (Entered:
08/19/2019)

08/20/2019 2492 Opinion and Order denying Defendants' Motion to Exclude Lacey Keller's Opinions
and Proposed Testimony (Related Doc # 1914 ). Judge Dan Aaron Polster on 8/20/19.
(P,R) (Entered: 08/20/2019)

08/20/2019 2493 Statement Clarifying Order Appointing Interim Counsel. Judge Dan Aaron Polster on
8/20/19. (P,R) (Entered: 08/20/2019)

08/20/2019 2494 Opinion and Order Regarding Defendants' Motions to Exclude Opinions of James
Rafalski and Craig McCann. (Related Doc ## 1900 1906 ). Judge Dan Aaron Polster on
8/20/19.(P,R) (Entered: 08/20/2019)

08/20/2019 2495 Opinion and Order Denying Defendants' Motion to Exclude Opinions and Proposed
Testimony of Meredith Rosenthal (Related Doc # 1913 ). Judge Dan Aaron Polster on
8/20/19.(P,R) (Entered: 08/20/2019)

08/20/2019 2496 Joint Motion to dismiss party H. D. Smith Holding Company and H. D. Smith Holdings,
LLC filed by MDL Notice Only County of Cuyahoga, H. D. Smith Holding Company,
H. D. Smith Holdings, LLC. Related document(s) 1015 . (Attachments: # 1 Proposed
Order)(Padgett, William) (Entered: 08/20/2019)

08/20/2019 2497 Motion for leave to file Sur-Reply to Distributors' Consolidated Reply in Support of
Motions for Summary Judgment on Plaintiffs' Civil Conspiracy, RICO and OCPA
Claims filed by Plaintiff Plaintiffs' Executive Committee. Related document(s) 1904 ,
2183 . (Attachments: # 1 Exhibit A - Plaintiffs' Sur-reply, # 2 Proposed Order)(Pifko,
Mark) (Entered: 08/20/2019)

08/20/2019 2498 Notice of Service of Plaintiff City of Fargo's Further Response to Plaintiffs' Renewed
and Amended Motion for Class Certification of Rule 23(b)(3) filed by City of Fargo,
North Dakota. (Attachments: # 1 Exhibit A - Docket 2217)Related document(s) 2217 .
(Anderson, Jennie) (Entered: 08/20/2019)

08/21/2019  Order [non-document] granting Joint Motion to dismiss H.D. Smith Holding Company
and Smith Holdings, LLC (1:17op45004 County of Cuyahoga v. Purdue Pharma, et al)
(Related Doc # 2496 ). Judge Dan Aaron Polster on 8/21/19.(P,R) (Entered: 08/21/2019)

08/21/2019 2499 Order granting 2497 Plaintiffs' Motion for Leave to File Sur-Reply to Distributors'
Consolidated Reply in Support of Motions for Summary Judgment on Plaintiffs' Civil
Conspiracy, Rico and OCPA Claims (Doc ## 1904 , 2183 ). Judge Dan Aaron Polster on
8/21/19.(P,R) (Entered: 08/21/2019)

08/21/2019 2500 Sur-Reply to Distributors' Consolidated Reply in Support of Motions for Summary
Judgment on Plaintiffs' Civil Conspiracy, RICO and OCPA Claims 1904 SEALED
Motion for Summary Judgment on Plaintiffs' RICO and OCPA Claims 1813 [1904,
2183] filed by Plaintiffs' Executive Committee. (Pifko, Mark) (Entered: 08/21/2019)

08/21/2019 2501 Motion for Leave to File Brief Amicus Curiae by Christopher Stegawski. (P,R)
(Entered: 08/21/2019)

08/22/2019  Order [non-document] - The Court construes NAS Baby Plaintiffs' Status Report, Doc
#: 2489 , as (1) a motion asking the Court for an extension of time to September 16,
2019 to move for leave to file amended complaints in the 4 cases subject to Doc #: 1829
, and (2) a motion giving NAS Baby Plaintiffs time until September 23, 2019 to confer
with Defendants and propose an agreed scheduling order that will permit the Court to
hold a class certification hearing by the end of the year. The Court grants NAS Baby
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Plaintiffs an extension of time to September 16, 2019 to file a motion for leave to file
amended complaints. The Court directs Defendants and NAS Baby Plaintiffs to confer
and file an agreed scheduling order, no later than 12:00 noon on Monday, September 23,
2019, that will permit the Court to review a fully briefed class certification motion by
the end of this year. Judge Dan Aaron Polster on 8/22/19. (P,R) (Entered: 08/22/2019)

08/22/2019 2502 Conditional Transfer Order (CTO 107) by the Judicial Panel on Multidistrict
Litigation transferring the listed cases to the Northern District of Ohio. (P,R) (Entered:
08/22/2019)

08/22/2019 2503 Reply in support of 1867 SEALED Motion For Summary Judgment on Preemption by
Pharmacy Defendants, ABDC, Cardinal, and McKesson 1813 , 1772 , 1883 Motion for
summary judgment on Preemption by Pharmacy Defendants, ABDC, Cardinal, and
McKesson filed by Rite Aid of Maryland, Inc.. (Moore, Kelly) (Entered: 08/22/2019)

08/22/2019 2504 Reply in support of 1885 Motion for summary judgment by Pharmacy Defendants on
Causation, 1869 SEALED Motion by Pharmacy Defendants for Summary Judgment on
Causation 1813 , 1774 filed by Rite Aid of Maryland, Inc.. (Moore, Kelly) (Entered:
08/22/2019)

08/22/2019 2505 Reply in support of 1870 SEALED Motion for Summary Judgment by Rite Aid of
Maryland 1813 , 1779 , 1888 Motion for summary judgment filed by Rite Aid of
Maryland, Inc.. (Moore, Kelly) (Entered: 08/22/2019)

08/22/2019 2506 Reply in support of 1876 Motion for summary judgment , 1871 SEALED Motion for
Summary Judgment 1813 , 1764 filed by Walgreen Co., Walgreen Eastern Co..
(Stoffelmayr, Kaspar) (Entered: 08/22/2019)

08/22/2019 2507 Reply in support of 1884 SEALED Motion Defendants' Daubert Motion to Exclude the
Opinions Offered by James Rafalski 1813 , 1785 , 1900 Motion to strike /Defendants'
Daubert Motion to Exclude the Opinions Offered by James Rafalski filed by Distributor
Defendants' Liaison Counsel, Manufacturer Defendants' Liaison Counsel, Pharmacy
Defendants' Liaison Counsel. (Attachments: # 1 Affidavit Declaration of Katherine
Swift, # 2 Exhibit 1 - Letter)(Stoffelmayr, Kaspar) (Entered: 08/22/2019)

08/23/2019 2508 Reply (Defendant Discount Drug Mart, Inc.'s Reply in Support of Motion for Summary
Judgment) filed by Discount Drug Mart, Inc.. Related document(s) 1862 , 1863 , 2216 .
(Johnson, Timothy) (Entered: 08/23/2019)

08/23/2019 2509 Motion for extension of time until 11/01/2019 to answer to file a responsive pleading to
complaint filed by Michael P. Dipre, Mark Weinreb. (Vaulding, Lori) (Entered:
08/23/2019)

08/23/2019 2510 Reply in support of 1923 Motion for summary judgment , 1912 SEALED Motion
Defendant HBC Service Company's Motion for Summary Judgment on All of Plaintiffs'
Claims 1813 , 1759 filed by HBC Service Company. (Barnes, Robert) (Entered:
08/23/2019)

08/23/2019 2511 SEALED Document:Reply in Support of Motion for Summary Judgment filed by HBC
Service Company. Related document(s) 1813 , 1759 . (Barnes, Robert) (Entered:
08/23/2019)

08/23/2019 2512 Reply in support of 1866 SEALED Motion for Summary Judgment of Walmart Inc.
1813 , 441 , 167 , 1864 Motion for summary judgment of Walmart Inc. filed by Walmart
Inc.. (Fumerton, Tara) (Entered: 08/23/2019)

08/23/2019 2513 Reply in support of 1716 SEALED Motion of Pharmacy Defendants for Summary
Judgment on Plaintiffs' Civil Conspiracy Claim 441 , 1875 Motion for summary
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judgment of Pharmacy Defendants on Civil Conspiracy Claim filed by Walmart Inc..
(Fumerton, Tara) (Entered: 08/23/2019)

08/23/2019 2514 Reply in support of 1920 Motion for summary judgment on Proximate Causation
Grounds filed by AmerisourceBergen Drug Corporation, Cardinal Health, Inc., H. D.
Smith Holding Company, H. D. Smith Holdings, LLC, H. D. Smith, LLC, Henry Schein
Medical Systems, Inc., Henry Schein, Inc., McKesson Corporation, Prescription Supply
Inc. (Attachments: # 1 Summary Sheet)(Hobart, Geoffrey) (Entered: 08/23/2019)

08/23/2019 2515 Reply in support of 1858 Motion Order Excluding Expert Testimony on "Gateway
Hypothesis" of Causation (Regarding the Testimony of Katherine Keyes, Anna Lembke,
and Jonathan Gruber) filed by Distributor Defendants' Liaison Counsel, Manufacturer
Defendants' Liaison Counsel, Pharmacy Defendants' Liaison Counsel. (Attachments: # 1
Summary Sheet, # 2 Attorney Declaration, # 3 Exhibit 1 to Attorney Declaration)
(Hobart, Geoffrey) (Entered: 08/23/2019)

08/23/2019 2516 Reply in support of 1916 Motion to strike the Opinions Offered by Jonathan Gruber
(Daubert) filed by Distributor Defendants' Liaison Counsel, Manufacturer Defendants'
Liaison Counsel, Pharmacy Defendants' Liaison Counsel. (Attachments: # 1 Summary
Sheet)(Hobart, Geoffrey) (Entered: 08/23/2019)

08/23/2019 2517 Reply in support of 1918 Motion to strike the Opinions of Seth B. Whitelaw (Daubert)
filed by Distributor Defendants' Liaison Counsel, Manufacturer Defendants' Liaison
Counsel, Pharmacy Defendants' Liaison Counsel. (Attachments: # 1 Summary Sheet)
(Hobart, Geoffrey) (Entered: 08/23/2019)

08/26/2019 2518 Order denying Defendants' Motion to Exclude Expert Testimony of Katherine Keyes,
Anna Lembke and Jonathan Gruber (Related Doc # 1858 ). Judge Dan Aaron Polster on
8/26/19.(P,R) (Entered: 08/26/2019)

08/26/2019 2519 Order denying Defendants' Motion to Exclude Expert Testimony Purporting to Relate
to Abatement Costs and Efforts (Related Doc # 1865 ). Judge Dan Aaron Polster on
8/26/19.(P,R) (Entered: 08/26/2019)

08/26/2019 2520 Reply in support of 1898 SEALED Motion for Partial Summary Judgment 1813 , 1778
, 1907 Motion for partial summary judgment (public opening brief) filed by
Mallinckrodt LLC, Mallinckrodt PLC, SpecGX LLC. (Attachments: # 1 Declaration of
William T. Davison in Support of Mallinckrodt's Reply Memorandum in Support of Its
Motion for Partial Summary Judgment, # 2 Exhibit 1 to Davison Declaration, # 3
Exhibit 2 to Davison Declaration, # 4 Notice of Service of Defendant Mallinckrodt's
Reply Memorandum in Support of Its Motion for Partial Summary Judgment)
(O'Connor, Brien) (Entered: 08/26/2019)

08/26/2019 2521 Order by the Judicial Panel on Multidistrict Litigation Lifting Stay of CTO 105 and
transferring listed cases to the Northern District of Ohio.(P,R) (Entered: 08/26/2019)

08/26/2019 2522 Reply in support of 1937 SEALED Motion DEFENDANTS MOTION TO EXCLUDE
DAVID CUTLERS OPINIONS AND PROPOSED TESTIMONY (Filed Redacted as ECF
No. 1901) 1813 , 1901 , 1758 , 1901 Motion TO EXCLUDE DAVID CUTLERS
OPINIONS AND PROPOSED TESTIMONY filed by Allergan Finance, LLC f/k/a
Actavis, Inc. f/k/a Watson Pharmaceuticals, Inc., Allergan PLC f/k/a Actavis PLC,
Allergan Sales, LLC, Allergan USA, Inc.. (Welch, Donna) (Entered: 08/26/2019)

08/26/2019 2523 Reply in support of 1873 Motion for partial summary judgment on Plaintiffs' Failure to
Report and Fraud on the DEA Claims filed by Anda, Inc., H. D. Smith Holding
Company, H. D. Smith Holdings, LLC, H. D. Smith, LLC, Henry Schein Medical
Systems, Inc., Henry Schein, Inc., Prescription Supply Inc. (Padgett, William) (Entered:
08/26/2019)
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08/26/2019 2524 Reply in support of 1935 SEALED Motion DEFENDANTS MOTION TO EXCLUDE
MEREDITH ROSENTHALS OPINIONS AND PROPOSED TESTIMONY (Filed
Redacted as ECF No. 1913) 1813 , 1767 , 1913 , 1913 Motion TO EXCLUDE
MEREDITH ROSENTHALS OPINIONS AND PROPOSED TESTIMONY filed by
Allergan Finance, LLC f/k/a Actavis, Inc. f/k/a Watson Pharmaceuticals, Inc., Allergan
PLC f/k/a Actavis PLC, Allergan Sales, LLC, Allergan USA, Inc.. (Welch, Donna)
(Entered: 08/26/2019)

08/26/2019 2525 Reply in support of 1926 Motion for summary judgment That Plaintiffs' State-Law
Claims are Preempted and Their Federal Claims are Precluded filed by Endo Health
Solutions Inc., Endo Pharmaceuticals, Inc.. (Rendon, Carole) (Entered: 08/26/2019)

08/26/2019 2526 Reply in support of 1872 SEALED Motion by the Pharmacy Defendants for Summary
Judgment Based on the Statutes of Limitations 1813 , 1703 , 1703 SEALED Motion by
the Pharmacy Defendants for Summary Judgment Based on the Statutes of Limitations
441 , 1702 , 1874 Motion for summary judgment by the Pharmacy Defendants Based
on the Statutes of Limitations filed by CVS Indiana, L.L.C., CVS RX Services, Inc..
(Attachments: # 1 Exhibit)(Delinsky, Eric) (Entered: 08/26/2019)

08/26/2019 2527 SEALED Document:Reply to Plaintiffs' Opposition to Motion for Summary Judgment
filed by CVS Indiana, L.L.C., CVS RX Services, Inc.. Related document(s) 1813 , 1886
, 1889 , 2208 . (Delinsky, Eric) (Entered: 08/26/2019)

08/26/2019 2528 Reply in support of 1894 Motion for summary judgment FOR PLAINTIFFS FAILURE
TO OFFER PROOF OF CAUSATION, 1941 SEALED Motion MANUFACTURER
DEFENDANTS BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
FOR PLAINTIFFS FAILURE TO OFFER PROOF OF CAUSATION (Filed Redacted as
ECF No. 1894) 1813 , 1894 , 1771 filed by Manufacturer Defendants. (Attachments: # 1
Exhibit T. Knapp Declaration, # 2 Exhibit 1, Excerpt of Plaintiffs Supplemental
Amended Responses and Objections to the Manufacturer Defendants First Set of
Interrogatories)(Welch, Donna) (Entered: 08/26/2019)

08/26/2019 2529 Order Directing Special Master Yanni to Assess Fairness of Allocation and Voting
Proposals to Non-Litigating Entities. Judge Dan Aaron Polster on 8/26/19. (P,R)
(Entered: 08/26/2019)

08/26/2019 2530 Reply in support of 1886 SEALED Motion For Summary Judgment 1813 , 1756 , 1889
Motion for summary judgment filed by CVS Indiana, L.L.C., CVS RX Services, Inc..
(Delinsky, Eric) (Entered: 08/26/2019)

08/26/2019 2531 Order Denying Defendants' Motion to Exclude the Opinions Offered by Jonathan
Gruber. (Related Doc # 1916 ). Judge Dan Aaron Polster on 8/26/19.(P,R) (Entered:
08/26/2019)

08/26/2019 2532 Reply in support of 1911 Motion Defendants Motion to Exclude Testimony of Thomas
McGuire Concerning Damages filed by Cardinal Health, Inc.. (Attachments: # 1
Summary Sheet)(Hardin, Ashley) (Entered: 08/26/2019)

08/26/2019 2533 Reply in support of 1930 Motion for summary judgment on Plaintiffs' RICO, OCPA,
and Conspiracy Claims filed by Manufacturer Defendants. (Cheffo, Mark) (Entered:
08/26/2019)

08/26/2019 2534 Reply in support of 1903 SEALED Motion for Order 1813 , 441 , 1906 Motion order
Reply in Support of Defendants' Motion to Exclude the Opinions and Testimony of Craig
McCann filed by Cardinal Health, Inc.. (Attachments: # 1 Summary Sheet)(Hardin,
Ashley) (Entered: 08/26/2019)

08/26/2019 2535 Reply in support of 1865 Motion To Exclude Expert Testimony Purporting To Relate
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To Abatement Costs and Efforts filed by Endo Health Solutions Inc., Endo
Pharmaceuticals, Inc., McKesson Corporation, Par Pharmaceutical Companies, Inc., Par
Pharmaceutical, Inc., Purdue Frederick Company, Purdue Pharma Inc., Purdue Pharma
L.P., Walgreen Co., Walgreen Eastern Co.. (Nicholas, Robert) (Entered: 08/26/2019)

08/26/2019 2536 Reply in support of 1927 Motion to strike / Exclude Testimony of Kessler & Perri filed
by Distributor Defendants' Liaison Counsel, Manufacturer Defendants' Liaison Counsel,
Pharmacy Defendants' Liaison Counsel. (Cheffo, Mark) (Entered: 08/26/2019)

08/26/2019 2537 Reply in support of 1892 SEALED Motion Distributors and Manufacturers Motion for
Partial Summary Judgment on Statute of Limitations Grounds 1813 , 441 , 1896 Motion
for partial summary judgment Distributors and Manufacturers Motion for Partial
Summary Judgment on Statute of Limitations Grounds, 1691 SEALED Motion
Distributors and Manufacturers Motion for Partial Summary Judgment On Statute of
Limitations Grounds 441 , 1689 filed by Cardinal Health, Inc.. (Attachments: # 1
Summary Sheet, # 2 Declaration of A. Hardin, # 3 Exhibit 173 - Ltr from H. Shkolnik to
SM Cohen, # 4 Exhibit 174 - Ltr from A. Kearse to P. Boehm)(Hardin, Ashley)
(Entered: 08/26/2019)

08/26/2019 2538 Reply in support of 1861 Motion for summary judgment on Plaintiffs' Negligence Per
Se Claims filed by AmerisourceBergen Drug Corporation, Anda, Inc., Cardinal Health,
Inc., H. D. Smith Holding Company, H. D. Smith Holdings, LLC, H. D. Smith, LLC,
Henry Schein Medical Systems, Inc., Henry Schein, Inc., McKesson Corporation,
Prescription Supply Inc. (Nicholas, Robert) (Entered: 08/26/2019)

08/26/2019 2539 Motion by Robert M. Stonestreet to withdraw as attorney filed by Defendant Miami-
Luken, Inc.. (Attachments: # 1 Exhibit A - email between counsel advising we may
withdraw, # 2 Proposed Order Proposed Order Granting Motion to Withdraw as
Counsel)(Stonestreet, Robert) (Entered: 08/26/2019)

08/26/2019  Withdrawn by Court Order [non-document] - For the same reasons as those expressed
by the Court in its August 5, 2019 Opinion and Order Granting Mallinckrodt's and
Teva's Motions to Strike the Expert Report Alec Fahey (Doc #: 2131 ), the Court hereby
GRANTS Allergan's Motion to Strike the Expert Report of Marc Steinberg. The Court
notes that Plaintiffs have not filed an opposition brief in response to Allergan's Motion.
(Related Doc # 2154 ). Judge Dan Aaron Polster on 8/26/19.(P,R) Modified on 9/3/2019
(P,R). (Entered: 08/26/2019)

08/26/2019  Order [non-document] granting Motion to withdraw as attorney, attorneys Kelly A.
Rudd, Andrew W. Baldwin and Christine Lichtenfels removed from case. (Related Doc
# 2215 ). Judge Dan Aaron Polster on 8/26/19.(P,R) (Entered: 08/26/2019)

08/26/2019 2540 Reply in support of 1890 Motion for partial summary judgment ADJUDICATION OF
THEIR EQUITABLE CLAIMS FOR ABATEMENT OF AN ABSOLUTE PUBLIC
NUISANCE filed by Plaintiffs' Lead Counsel, Plaintiffs' Liaison Counsel. (Attachments:
# 1 Summary Sheet)(Weinberger, Peter) (Entered: 08/26/2019)

08/26/2019  Order [non-document] denying Christopher Stegawski's Motion for Leave to File Brief
Amicus Curiae (Related Doc # 2501 ). Judge Dan Aaron Polster on 8/26/19.(P,R)
(Entered: 08/26/2019)

08/26/2019 2541 SEALED Document:REPLY IN SUPPORT OF NON-RICO SMALL DISTRIBUTORS
MOTION FOR SUMMARY JUDGMENT BASED ON THEIR DE MINIMIS STATUS
filed by Anda, Inc., H. D. Smith Holding Company, H. D. Smith Holdings, LLC, H. D.
Smith, LLC, Henry Schein Medical Systems, Inc., Henry Schein, Inc., Prescription
Supply Inc. Related document(s) 1813 , 1878 , 2462 , 1879 , 1762 . (Attachments: # 1
Declaration of Stephan A. Cornell, Esquire, # 2 Exhibit 1 - McCann Output File, # 3
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Exhibit 2 - Schein Transaction Data, # 4 Exhibit 3 - Supplemental Report of Robert
Maness, # 5 Exhibit 4 - Sentencing Memo. (U.S. v. Adolph Harper), # 6 Exhibit 5 -
OMB License Lookup for Dr. Brian Heim, # 7 Exhibit 6 - HSI-MDL-00001198-HSI-
MDL-0001210, # 8 Exhibit 7 - Information (U.S. v. Brian Heim), # 9 Exhibit 8 -
McCann Supplemental File (Anda, Inc.))(Haggerty, John) (Entered: 08/26/2019)

08/26/2019  Order [non-document] - Pursuant to the Court's moratorium on substantive filings (Doc
#: 70 ), Defendant Dipre's and Weinreb's Motion to Extend Time to File Responsive
Pleading (Doc #: 2509) is DENIED as MOOT. Judge Dan Aaron Polster on 8/26/19.
(P,R) (Entered: 08/26/2019)

08/26/2019 2542 Order denying Defendants' Motion to Exclude David Cutlers Opinions and
ProposedTestimony (Related Doc # 1901 ). Judge Dan Aaron Polster on 8/26/19.(P,R)
(Entered: 08/26/2019)

08/26/2019 2543 Reply in support of 1878 Motion for summary judgment Non-RICO Small Distributors'
Motion for Summary Judgment Based on Their De Minimis Status, 1879 SEALED
Motion Non-RICO Small Distributors' Motion for Summary Judgment Based on Their
De Minimis Status 1813 , 1762 filed by Anda, Inc., H. D. Smith Holding Company, H.
D. Smith Holdings, LLC, H. D. Smith, LLC, Henry Schein Medical Systems, Inc.,
Henry Schein, Inc., Prescription Supply Inc. (Attachments: # 1 Declaration of Stephan
A. Cornell, Esquire, # 2 Exhibit 1 - McCann Output File, # 3 Exhibit 2 - Schein
Transaction Data, # 4 Exhibit 3 - Supplemental Report of Robert Maness, # 5 Exhibit 4 -
Sentencing Memo. (U.S. v. Adolph Harper), # 6 Exhibit 5 - OMB License Lookup for
Dr. Brian Heim, # 7 Exhibit 6 - HSI-MDL-00001198-HSI-MDL-0001210, # 8 Exhibit 7
- Information (U.S. v. Brian Heim), # 9 Exhibit 8 - McCann Supplemental File (Anda,
Inc.))(Haggerty, John) (Entered: 08/26/2019)

08/26/2019 2544 SEALED Document:Defendants' Notice of Filing Expert Reports Cited in Motions for
Summary Judgment and Daubert Motions Under Seal Pursuant to Order Amending
Procedures Regarding Redactions and Filing of Briefs Under Seal filed by Distributor
Defendants' Liaison Counsel, Manufacturer Defendants' Liaison Counsel, Pharmacy
Defendants' Liaison Counsel. Related document(s) 1813 . (Attachments: # 1 Exhibit 1
Cantor Expert Report, # 2 Exhibit 2 Grabowski Expert Report)(Hobart, Geoffrey)
(Entered: 08/26/2019)

08/26/2019 2545 Reply in support of 1887 Motion for partial summary judgment ADJUDICATION OF
DEFENDANTS DUTIES UNDER THE CONTROLLED SUBSTANCES ACT, 1910
Motion for partial summary judgment ADJUDICATION OF DEFENDANTS DUTIES
UNDER THE CONTROLLED SUBSTANCES ACT filed by Plaintiffs' Lead Counsel,
Plaintiffs' Liaison Counsel. (Attachments: # 1 Summary Sheet)(Weinberger, Peter)
(Entered: 08/26/2019)

08/26/2019 2546 Defendants' Notice of Filing Redacted Expert Reports Cited in Motions for Summary
Judgment and Daubert Motions Pursuant to Order Amending Procedures Regarding
Redactions and Filing of Briefs Under Seal filed by Distributor Defendants' Liaison
Counsel, Manufacturer Defendants' Liaison Counsel, Pharmacy Defendants' Liaison
Counsel. (Attachments: # 1 Exhibit 1 Cantor Expert Report - Redacted, # 2 Exhibit 2
Grabowski Expert Report - Redacted)Related document(s) 1813 .(Hobart, Geoffrey)
(Entered: 08/26/2019)

08/26/2019 2547 Reply in support of 1908 Motion for summary judgment of Distributor Defendants for
Summary Judgment on Civil Conspiracy Claim, 1905 SEALED Motion of Distributor
Defendants for Summary Judgment on Civil Conspiracy Claim 1813 , 441 , 1692
SEALED Motion of Distributor Defendants for Summary Judgment on Civil
Conspiracy Claim 441 , 1689 , 1921 Motion for summary judgment on Plaintiffs&,
1904 in 1:17-md-02804-DAP039; RICO and OCPA Claims filed by Cardinal Health,Pltf.App.306
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Inc.. (Attachments: # 1 Summary Sheet, # 2 Declaration of A. Hardin, # 3 Exhibit 1 -
Ltr from W. Goggin to J. Gray, # 4 Exhibit 2 - Pls.' Supp. Resp. to Distributor Defs.'
Interrogs. 24, 25, 26, & 27)(Hardin, Ashley) (Entered: 08/26/2019)

08/27/2019 2548 Attorney Appearance by Richard H. Blake filed by on behalf of North Carolina
Wholesale Drug Company. (Blake, Richard) (Entered: 08/27/2019)

08/28/2019 2549 Opinion and Order Granting in Part Defendants' Motion to Exclude the Marketing
Causation Opinions of Mark Schumacher, Anna Lembke, and Katherine Keyes (Related
Doc # 1868 ). Judge Dan Aaron Polster on 8/27/19.(P,R) (Entered: 08/28/2019)

08/28/2019 2550 Conditional Transfer Order (CTO 108) by the Judicial Panel on Multidistrict
Litigation transferring the listed cases to the Northern District of Ohio. (P,R) (Entered:
08/28/2019)

08/28/2019  Order [non-document] granting Motion to withdraw as attorney, attorney Robert M.
Stonestreet removed from case. (Related Doc # 2539 ). Judge Dan Aaron Polster on
8/28/19.(P,R) (Entered: 08/28/2019)

08/29/2019 2551 Opinion and Order granting Defendants' Motion to strike the Opinions of Seth B.
Whitelaw (Related Doc # 1918 ). Judge Dan Aaron Polster on 8/29/19.(P,R) (Entered:
08/29/2019)

08/29/2019 2552 SEALED Document:Motion for Leave to File Rosenthal Daubert Exhibits Under Seal
filed by Allergan Finance LLC, Allergan PLC, Allergan Sales, LLC, Allergan USA,
Inc.. Related document(s) 1813 , 1913 , 1935 , 2524 , 2461 . (Attachments: # 1 Exhibit
Ex. A - Proposed Redaction Correspondence (Part 1), # 2 Exhibit Ex. A - Proposed
Redaction Correspondence (Part 2), # 3 Exhibit SEALED VERSION - T. Knapp Exhibit
Declaration, # 4 Exhibit SEALED VERSION - Ex. 1 Qi article, The Impact of
Advertising Regulation on Industry, # 5 Exhibit SEALED VERSION - Ex. 2 Cantor
Expert Report, # 6 Exhibit SEALED VERSION - Ex. 3 Grabowski Expert Report, # 7
Exhibit SEALED VERSION - Ex. 4 Conti article, Generic prescription drug price
increases, # 8 Exhibit SEALED VERSION - Ex. 5 Meara article, State and Federal
approaches to health reform, # 9 Exhibit SEALED VERSION - Ex. 6 Pandya article,
Cost-effectiveness of Financial Incentives for Patients and Physicians, # 10 Exhibit
SEALED VERSION - Ex. 7 Murray book chapter, Econometrics A Modern
Introduction, # 11 Exhibit SEALED VERSION - Ex. 8 Angrist article, Instrumental
Variables and the Search for Identification, # 12 Proposed Order)(Welch, Donna)
(Entered: 08/29/2019)

08/29/2019 2553 Appendix Public Version of Exhibits to Defendants Motion To Exclude Meredith
Rosenthals Opinions and Proposed Testimony filed by Allergan Finance LLC, Allergan
PLC, Allergan Sales, LLC, Allergan USA, Inc.. Related document(s) 1913 , 2552 , 1935
, 2524 , 2461 . (Attachments: # 1 Exhibit 1, Qi article, The Impact of Advertising
Regulation on Industry, # 2 Exhibit 2, Cantor Expert Report (Redacted), # 3 Exhibit 3,
Grabowski Expert Report, # 4 Exhibit 4, Conti article, Generic prescription drug price
increases, # 5 Exhibit 5, Meara article, State and Federal approaches to health reform, #
6 Exhibit 6, Pandya article, Cost-effectiveness of Financial Incentives for Patients and
Physicians, # 7 Exhibit 7, Murray book chapter, Econometrics A Modern Introduction, #
8 Exhibit 8, Angrist article, Instrumental Variables and the Search for Identification)
(Welch, Donna) (Entered: 08/29/2019)

08/29/2019 2554 Notice by David R. Beasley of withdrawal as attorney filed by Defendant Associated
Pharmacies Inc. (Beasley, David) Modified on 8/30/2019 (P,R). (Entered: 08/29/2019)

08/29/2019 2555 SEALED Motion re Sealed Filings Made Pursuant to Order Amending Procedures
Regarding Redactions and Filing of Briefs Under Seal 1813 filed by Defendant
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McKesson Corporation. Related document(s) 1813 . (Hobart, Geoffrey) (Entered:
08/29/2019)

08/30/2019 2556 Order Regarding Allergan Settlement. Judge Dan Aaron Polster on 8/30/19. (P,R)
(Entered: 08/30/2019)

08/30/2019 2557 Appendix filed by Plaintiffs' Executive Committee. Related document(s) 1924 , 2466 ,
1910 . (Attachments: # 1 Exhibit 521, # 2 Exhibit 522, # 3 Exhibit 523, # 4 Exhibit 524,
# 5 Exhibit 525, # 6 Exhibit 526, # 7 Exhibit 527, # 8 Exhibit 528, # 9 Exhibit 529, # 10
Exhibit 530, # 11 Exhibit 531, # 12 Exhibit 532, # 13 Exhibit 533, # 14 Exhibit 534, #
15 Exhibit 535, # 16 Exhibit 536, # 17 Exhibit 537, # 18 Exhibit 538, # 19 Exhibit 539,
# 20 Exhibit 540, # 21 Exhibit 541, # 22 Exhibit 542, # 23 Exhibit 543, # 24 Exhibit
544, # 25 Exhibit 545, # 26 Exhibit 546, # 27 Exhibit 547, # 28 Exhibit 548, # 29
Exhibit 549, # 30 Exhibit 550, # 31 Exhibit 551, # 32 Exhibit 552, # 33 Exhibit 553, #
34 Exhibit 554, # 35 Exhibit 555, # 36 Exhibit 556, # 37 Exhibit 557, # 38 Exhibit 558,
# 39 Exhibit 559, # 40 Exhibit 560, # 41 Exhibit 561, # 42 Exhibit 562, # 43 Exhibit
563, # 44 Exhibit 564, # 45 Exhibit 565, # 46 Exhibit 566, # 47 Exhibit 567, # 48
Exhibit 568, # 49 Exhibit 569, # 50 Exhibit 570, # 51 Exhibit 571, # 52 Exhibit 572, #
53 Exhibit 573, # 54 Exhibit 574, # 55 Exhibit 575, # 56 Exhibit 576, # 57 Exhibit 577,
# 58 Exhibit 578, # 59 Exhibit 579, # 60 Exhibit 580, # 61 Exhibit 581, # 62 Exhibit
582, # 63 Exhibit 583, # 64 Exhibit 584, # 65 Exhibit 585, # 66 Exhibit 586, # 67
Exhibit 587, # 68 Exhibit 588, # 69 Exhibit 589, # 70 Exhibit 590, # 71 Exhibit 591, #
72 Exhibit 592, # 73 Exhibit 593, # 74 Exhibit 594, # 75 Exhibit 595, # 76 Exhibit 596,
# 77 Exhibit 597, # 78 Exhibit 598, # 79 Exhibit 599, # 80 Exhibit 600, # 81 Exhibit
601, # 82 Exhibit 602, # 83 Exhibit 603, # 84 Exhibit 604, # 85 Exhibit 605, # 86
Exhibit 606)(Irpino, Anthony) (Entered: 08/30/2019)

09/03/2019 2558 Opinion and Order granting in part and denying in part Defendants' Motion to Exclude
the Testimony of David A. Kessler and Mathew Perri(Related Doc # 1927 ). Judge Dan
Aaron Polster on 9/3/19.(P,R) (Entered: 09/03/2019)

09/03/2019 2559 Order denying Non-RICO Small Distributors' Motion for summary judgment (Related
Doc # 1878 ). Judge Dan Aaron Polster on 9/3/19.(P,R) (Entered: 09/03/2019)

09/03/2019 2560 Order by the Judicial Panel on Multidistrict Litigation Lifting Stay of CTO 106 and
transferring listed case to the Northern District of Ohio. (P,R) (Entered: 09/03/2019)

09/03/2019 2561 Opinion and Order Regarding Defendants' Motions for Summary Judgment on
Causation (Related Doc ## 1885 1894 1920 ). Judge Dan Aaron Polster on 9/3/19.(P,R)
(Entered: 09/03/2019)

09/03/2019 2562 Order Regarding Defendants' Motions for Summary Judgment on Civil Conspiracy
Claims (Related Doc ## 1875 1908 1930 ). Judge Dan Aaron Polster on 9/3/19.(P,R)
(Entered: 09/03/2019)

09/03/2019 2563 Opinion and Order Regarding Mallinckrodt's Motion for Partial Summary Judgment
(Related Doc # 1907 ). Judge Dan Aaron Polster on 9/3/19.(P,R) (Entered: 09/03/2019)

09/03/2019  Order [non-document] - The Court hereby withdraws its August 26, 2019 non-
document Order Striking Steinbergs Report. The Court was unaware that the response
date for plaintiffs opposition had been extended by agreement of the parties and, in light
of the settlement reached between Allergan and the CT1 plaintiffs, the issues raised in
the original motion are now moot. Judge Dan Aaron Polster on 9/3/19. (P,R) (Entered:
09/03/2019)

09/03/2019  Order [non-document] - This Order makes clear that the Courts order excluding
Whitelaw (docket no. 2551 ) applies to all defendants and not only those defendants
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listed in footnote 1 of that Order. Judge Dan Aaron Polster on 9/3/19. (P,R) (Entered:
09/03/2019)

09/03/2019 2564 Opinion and Order denying Teva and Actavis Generic Defendants' Motion for
Summary Judgment (Related Doc # 1891 ). Judge Dan Aaron Polster on 9/3/19.(P,R)
(Entered: 09/03/2019)

09/03/2019 2565 Opinion and Order denying Defendants' Motions for Summary Judgment Regarding
Preemption (Related Doc # 1860 1873 1883 1926 ). Judge Dan Aaron Polster on 9/3/19.
(P,R) (Entered: 09/03/2019)

09/03/2019 2566 Appeal Remark from USCA for the Sixth Circuit: A petition for writ of mandamus has
been filed (USCA# 19-3827) (H,SP) (Entered: 09/03/2019)

09/03/2019  Notice: Please be advised that a 9/5/19 Daubert and dispositive motion hearing,
contemplated by CMO 8 1306 , has not been scheduled. (P,R) (Entered: 09/03/2019)

09/04/2019 2567 Opinion and Order denying Janssen Pharmaceuticals, Inc. and Johnson and Johnson's
Motion for Summary Judgment (Related Doc # 1919 ). Judge Dan Aaron Polster on
9/4/19.(P,R) (Entered: 09/04/2019)

09/04/2019 2568 Opinion and Order denying Defendants' Motions for Summary Judgment Based on
Statutes of Limitations (Related Doc ## 1874 1896 ). Judge Dan Aaron Polster on
9/4/19.(P,R) (Entered: 09/04/2019)

09/04/2019 2569 Order denying Walgreens Motion for Summary Judgment (Related Doc # 1876 ). Judge
Dan Aaron Polster on 9/4/19.(P,R) (Entered: 09/04/2019)

09/04/2019 2570 Attorney Appearance by Stuart G. Parsell filed by on behalf of Beacon Company,
Rosebay Medical Company L.P., Rosebay Medical Company, Inc.. (Parsell, Stuart)
(Entered: 09/04/2019)

09/04/2019 2571 Attorney Appearance by Ariel A. Brough filed by on behalf of Beacon Company,
Rosebay Medical Company L.P., Rosebay Medical Company, Inc.. (Brough, Ariel)
(Entered: 09/04/2019)

09/04/2019 2572 Opinion and Order denying Plaintiffs Cuyahoga and Summit Counties Motion for
Partial Summary Adjudication of their Equitable Claims for Abatement of an Absolute
Public Nuisance (Related Doc # 1890 ). Judge Dan Aaron Polster on 9/4/19.(P,R)
(Entered: 09/04/2019)

09/05/2019 2573 Conditional Transfer Order (CTO 109) by the Judicial Panel on Multidistrict
Litigation transferring the listed cases to the Northern District of Ohio. (P,R) (Entered:
09/05/2019)

09/05/2019 2574 Order Dismissing Endo Pharmaceutical Inc., Endo Health Solutions Inc, Par
Pharmaceutical, Inc. and Par Pharmaceutical Companies, Inc. With Prejudice Pursuant
to Rule 41(a)(2) (1:17op45004 County of Cuyahoga v. Purdue Pharma and 1:18op45090
County of Summit v. Purdue Pharma). Judge Dan Aaron Polster on 9/5/19. (P,R)
(Entered: 09/05/2019)

09/05/2019 2575 Appeal Remark from USCA for the Sixth Circuit: A petition for writ of mandamus filed
by TEVA Pharmaceutical Industries (USCA# 19-3835) (H,SP) (Entered: 09/05/2019)

09/06/2019 2576 Report of Special Master Discovery Ruling No. 22 Regarding Track Two Discovery filed
by David Rosenblum Cohen. (Cohen, David) (Entered: 09/06/2019)

09/09/2019 2577 Opinion and Order denying Defendants' Motion to Exclude the Testimony of Thomas
G. McGuire (Related Doc # 1911 ). Judge Dan Aaron Polster on 9/9/19.(P,R) (Entered:
09/09/2019)
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09/09/2019 2578 Opinion and Order denying Manufacturer Defendants' Motion for Summary Judgment
on Plaintiffs' Public Nuisance Claims (Related Doc # 1893 ). Judge Dan Aaron Polster
on 9/9/19.(P,R) (Entered: 09/09/2019)

09/10/2019 2579 Report of Special Master Cathy Yanni Assessing Fairness of Allocation and Voting
Proposals to Non-Litigating Entities. (P,R) (Entered: 09/10/2019)

09/10/2019 2580 Opinion and Order Regarding Defendants' Summary Judgment Motions on RICO and
OCPA (Related Doc # 1921 1930 ). Judge Dan Aaron Polster on 9/10/19.(P,R) (Entered:
09/10/2019)

09/10/2019 2581 True copy of mandate from the USCA for the Sixth Circuit: Vacating the District Court's
Protective Order and any orders permitting the parties to file pleadings under seal or
with redactions, and Remand to permit the District Court to consider entering new
orders re Notice of Appeals 902 and 970 (USCA# 18-3839 & 18-3860). Date issued as
mandate 9/6/19, Costs: None (H,SP) (Entered: 09/10/2019)

09/10/2019 2582 Third Amended complaint against All Defendants. Filed by Plaintiffs' Lead Counsel.
(Farrell, Paul) (Entered: 09/10/2019)

09/10/2019  Order [non-document] - Pursuant to Plaintiffs' Notice of Dismissal of Certain Causes of
Action (Doc. No. 2487 ), Defendants' Motion for Summary Judgment on Plaintiffs'
Negligence Per Se Claims (Doc. No. 1861 ) is DENIED AS MOOT. Judge Dan Aaron
Polster on 9/10/19.(P,R) (Entered: 09/10/2019)

09/10/2019 2583 Supplement to Amended Motion for class certification of Rule 23(b)(3) Cities/Counties
Negotiation Class - INTERIM CO-LEAD CLASS COUNSEL'S AMENDMENT AND
SUPPLEMENT TO RENEWED AND AMENDED MOTION FOR CERTIFICATION
OF RULE 23(b)(3) CITIES/COUNTIES NEGOTIATION CLASS, filed by Interim Co-
Lead Class Counsel for the Proposed Negotiation Class. Related document(s) 1820 .
(Attachments: # 1 Exhibit A - Proposed Class Action Notice & FAQs, # 2 Exhibit B -
Exclusion Request Form, # 3 Exhibit C - Cert of Service)(Seeger, Christopher)
(Entered: 09/10/2019)

09/11/2019 2584 Appeal Order from USCA for the Sixth Circuit: Denying the mandamus petition re 1617
. The motion to dismiss is Denied as moot (USCA# 19-3415). Circuit Judges: Guy,
Moore, and McKeague. Date issued by USCA 9/10/19 (H,SP) (Entered: 09/11/2019)

09/11/2019 2585 Attorney Appearance by James W. Matthews filed by on behalf of Apotex Corp..
(Matthews, James) (Entered: 09/11/2019)

09/11/2019 2586 Attorney Appearance by Katy E. Koski filed by on behalf of Apotex Corp.. (Koski,
Katy) (Entered: 09/11/2019)

09/11/2019 2587 Attorney Appearance by Ana M. Francisco filed by on behalf of Apotex Corp..
(Francisco, Ana) (Entered: 09/11/2019)

09/11/2019 2588 Corporate Disclosure Statement filed by Apotex Corp.. (Attachments: # 1 Certificate of
Service)(Matthews, James) (Entered: 09/11/2019)

09/11/2019 2589 Notice of Form of Waiver Request filed by Apotex Corp.. (Attachments: # 1 Exhibit
Waiver of Service Form)(Matthews, James) (Entered: 09/11/2019)

09/11/2019 2590 Memorandum Opinion Certifying Negotiation Class (Related Doc # 1820 ). Judge
Dan Aaron Polster on 9/11/19.(P,R) (K,K). (Entered: 09/11/2019)

09/11/2019 2591 Order Certifying Negotiation Class and Approving Notice. Judge Dan Aaron Polster on
9/11/19. (P,R) (K,K). (Entered: 09/11/2019)
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Commissioners say counties should control opioid lawsuits

https://www.apnews.com/7b30b80abb2d42baa5ca2359da39859e[10/1/2019 4:40:02 PM]

COLUMBUS, Ohio (AP) — Ohio county commissioners say counties should have control of
 any settlement money derived from lawsuits against opioid manufacturers, distributors and
 pharmacies.

The County Commissioners Association of Ohio voted unanimously Friday to oppose giving
 the state attorney general exclusive authority over the lawsuits, saying it “strikes at the heart”
 of local governments’ constitutional authority.
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Commissioners say counties should control opioid lawsuits

https://www.apnews.com/7b30b80abb2d42baa5ca2359da39859e[10/1/2019 4:40:02 PM]

Ohio Attorney General Dave Yost, a Republican, has circulated draft legislation allowing the
 state to take a lead role in lawsuits against companies blamed for a crisis that has killed
 thousands of Ohioans.

Republican Gov. Mike DeWine has said such legislation would be a serious mistake.

The commissioners say their county agencies to include courts, sheriff’s offices, jails, coroner’s
 offices, adult probation services, family services and public defenders have been overwhelmed
 by the crisis.
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

IN RE NATIONAL PRESCRIPTION 
OPIATE LITIGATION

MDL NO. 2804
This document relates to:

The County of Summit, Ohio, et al. 
v.  
Purdue Pharma L.P., et al. 
Case No. 18-op-45090

Case No. 17-md-2804

Hon. Dan Aaron Polster

THE MANUFACTURER DEFENDANTS’ OBJECTIONS TO THE  
REPORT AND RECOMMENDATION ON THEIR JOINT  

MOTION TO DISMISS PLAINTIFFS’ SECOND AMENDED COMPLAINT

Case: 1:17-md-02804-DAP  Doc #: 1082  Filed:  11/02/18  1 of 21.  PageID #: 26970
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1 

The Report and Recommendation (“R&R”)1 repeatedly acknowledges serious and 

dispositive flaws in Plaintiffs’ claims, but nonetheless permits those claims to proceed, on a 

theory that perhaps Plaintiffs will be able to remedy the flaws through discovery.  But the 

Supreme Court has done away with the notion that pleadings are sufficient whenever there is a 

mere possibility that the plaintiff might discover some set of facts to support recovery.  In any 

event, Plaintiffs’ claims fail as a matter of law, for multiple reasons, and no amount of discovery 

would remedy the fundamental problems with their case.  In permitting virtually all of Plaintiffs’ 

claims to proceed, the R&R disregards clear law that each claim in a complaint must be legally 

cognizable and adequately pleaded, and ignores the enormous benefit to the Court and all parties 

that would result from an appropriate narrowing of the claims, both on the scope of discovery in 

this massive litigation and the potential for successful settlement negotiations.2

Nowhere is this truer than with Plaintiffs’ RICO claims.  The R&R ignores clear Sixth 

Circuit precedent that derivative claims such as those alleged here – that is, claims for economic 

losses flowing from alleged personal injuries to third parties – do not confer RICO standing.  See 

Perry v. American Tobacco Co., 324 F.3d 845 (6th Cir. 2003).  The rationale in Perry applies 

with even greater force here, where Plaintiffs seek recovery not only for costs of treating 

addicted citizens, but also for injuries even more remote and attenuated from the alleged 

misconduct, such as lost revenue from property taxes in communities affected by opioid abuse.   

1
The Manufacturer Defendants object to the entirety of the R&R, save for the decisions to dismiss the common law 

public nuisance claim and the City of Akron’s statutory nuisance claim (R&R at 60, 70).  However, for sake of 
brevity, Defendants address here only those errors in the R&R having greatest impact on the outcome of these 
motions, while preserving other objections and the right to re-raise them later in the litigation.  Further, Defendant 
Noramco, Inc. was not referenced as one of the “Manufacturers” that joined in the Motion to Dismiss, R&R at 1 n.3, 
despite having joined the Motion “to the extent applicable,”  499-1, #7656 n.2.  Noramco thus requests clarification 
that Noramco is included in the moving Manufacturer Defendants and is entitled to all applicable relief. 

2
In complex litigation, a court should take an active role in “identifying, clarifying, and narrowing pivotal factual 

and legal issues as soon as practicable.”  Manual Complex Lit. § 30.1 (4th ed.).  Doing so will “limit the scope and 
volume of discovery, reduce cost and delay, facilitate the prospects of settlement, and improve the trial.”  Id.
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Similarly, the R&R fails to meaningfully consider the ways in which federal and state 

law circumscribe Plaintiffs’ other claims, largely ignoring key points concerning application of 

the statute of limitations and the lack of a duty to monitor for and report suspicious orders of 

controlled substances by parties who place orders not with manufacturers but with downstream 

distributors or pharmacies.  The Court should revisit these issues and properly narrow the sweep 

of this unprecedented litigation.   

ARGUMENT  

I. PLAINTIFFS LACK STANDING TO SUE UNDER RICO  

The R&R errs in suggesting that discovery might solve a fundamental problem with 

Plaintiffs’ RICO claims: lack of standing.  This puts the cart before the horse.  Standing is a 

“threshold question involving . . . statutory limitations on who may sue, regardless of the merits 

of that person’s claim.”  Trollinger v. Tyson Foods, Inc., 370 F.3d 602, 612 (6th Cir. 2004).  The 

Sixth Circuit has recognized that a RICO plaintiff has standing only if he has been “injured in 

his business or property by reason of” conduct constituting a RICO violation.  Id. (emphasis 

added).  It is clear from the Complaint that Plaintiffs lack standing to pursue RICO claims, and 

no amount of discovery will change that conclusion.  Those claims must be dismissed now.  See 

NicSand, Inc. v. 3M Co., 507 F.3d 442, 449–50 (6th Cir. 2007) (cases lacking statutory standing 

should be dismissed before discovery).3

A. Plaintiffs’ Injuries Are Derivative, Not Direct 

The R&R misconstrues the claims here as asserting “direct” injuries, rather than 

3
Dismissal of the federal RICO claims would not divest this Court of jurisdiction.  See 28 U.S.C. § 1367(c)(3) 

(granting district courts discretion to entertain supplemental state law claims when federal claims are dismissed); 
Varsity Brands, Inc. v. Star Athletica, LLC, 799 F.3d 468, 493 (6th Cir. 2015) (courts are not obligated to dismiss 
supplemental state-law claims after dismissal of all federal claims); Orton v. Johnny’s Lunch Franchise, LLC, 668 
F.3d 843, 850 (6th Cir. 2012) (“[S]upplemental jurisdiction does not disappear” when federal claims are dismissed). 
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derivative harm.  The allegation that Plaintiffs have been “impacted by the opioid epidemic” 

(R&R at 27) is not sufficient to state a direct injury.4

Instead, both the Supreme Court and the Sixth Circuit have held that standing depends on 

the relationship between the plaintiff and the defendant:  only a “direct” and “immediate” victim 

of the misconduct may sue, while those who suffer only “derivative or passed-on injuries” lack 

RICO standing.  See Anza v. Ideal Steel Supply Corp., 547 U.S. 451, 460 (2006); Trollinger, 370 

F.3d at 614.  The R&R acknowledges this, but then incorrectly suggests that whether an injury is 

“direct” for purposes of standing is wholly subsumed by the proximate cause inquiry (R&R at 13 

n. 11).  That is wrong.  The word “direct” is used in two different contexts in the required 

analysis and has two distinct meanings.  For standing to exist, an injury must be “direct” in the 

sense of being both (1) non-derivative of some third party’s injury (the standing analysis), see 

Trollinger, 370 F.3d at 614; and (2) having an uninterrupted, direct, and not overly attenuated 

causal chain from conduct to injury (the proximate cause analysis), see Anza, 547 U.S. at 457.

Although these two concepts overlap to some extent, they are distinct requirements, 

which the Sixth Circuit has expressly charged courts with analyzing separately.  Trollinger, 370 

F.3d at 613, 615 (“The point of all this is not just that the distinction between statutory standing 

and proximate causation exists, but that unbundling these distinct concepts has practical 

significance for RICO cases. . . .”).  The R&R, however, fails to appreciate the distinction 

between directness in the context of standing and directness in the context of proximate cause, 

and thus erroneously conflates the analyses by assuming that satisfying the legal requirements of 

4
Numerous cases reveal that “impact” alone is not sufficient to state a RICO claim.  For instance, in Hemi Goup, 

LLC v. City of New York, 559 U.S. 1, 4–6 (2010), there was no dispute that the city lost tax revenue as a result of 
defendants’ failure to provide information about customers’ purchases that could have been taxed.  In City of 
Cleveland v. Ameriquest Mort. Securities, Inc., 615 F.3d 496, 503 (6th Cir. 2010), the city’s finances were adversely 
impacted by the mortgage foreclosure crisis allegedly created by the defendants’ actions.  But in both of those cases, 
the alleged injury was not sufficient to state a viable claim.  See Hemi, 559 U.S. at 18; Ameriquest, 615 F.3d at 506.
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proximate cause necessarily confers RICO standing (see R&R at 13 n.11).   

Plaintiffs’ claimed injuries cannot be deemed direct, logically or legally.  A claim with a 

“derivative-injury problem” can and should be dismissed on the pleadings and “a court often 

finds no need to look beyond the face of the complaint in order to determine that the plaintiff 

lacks standing because the injury was passed on by another party that had a more direct 

relationship with the defendant.”  Trollinger, 370 F.3d at 615.  That is precisely the case here.  

The R&R summarizes Plaintiffs’ injuries as falling into three categories:  “(1) public 

expenditures made in direct response to opioid use and trafficking; (2) lost tax revenue resulting 

from abuse, misuse, and addiction; and (3) losses caused by diminished property values” (R&R 

at 13).  Each of these claimed injuries is necessarily derivative of harms to individual opioid 

users: it is the opioid user who (if anyone) was directly harmed, and it is only as a result of this 

harm – in the aggregate – that Plaintiffs can claim to have experienced additional public 

expenditures, lost tax revenue, and diminished property values.5  Plaintiffs thus lack RICO 

standing for these claims. 

The distinction between a derivative and a non-derivative injury is well illustrated by the 

Sixth Circuit’s controlling decision in Perry v. American Tobacco Co., 324 F.3d 845 (6th Cir. 

2003) – the closest case on point in this Circuit but one not cited anywhere in the R&R.  

Plaintiffs there were individual insurance plan subscribers who alleged that because of the 

tobacco manufacturers’ conduct, they paid increased premiums to account for medical care 

provided to smokers in the same insurance pool.  Id. at 847.  The Sixth Circuit affirmed a Rule 

12(b)(6) dismissal, and concluded that plaintiffs lacked RICO standing because their claims were 

5
The R&R also suggests that it was somehow Defendants’ fault for not differentiating between categories of 

damages claimed by Plaintiffs (R&R at 22).  But it is Plaintiffs’ burden (not Defendants’) to plead claims for which 
they have RICO standing, and all the categories of damages alleged are derivative of harm to opioid users. 
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“inherently contingent” on injury to third-party smokers, and thus did not meet the requirement 

for direct (in the sense of non-derivative) injury.  Id. at 848–49.6  Any harm suffered by 

individual smokers would be a direct injury, but increased health care costs incurred by third-

party payors, or resulting premium increases to subscribers, would not.  See id.  So too here.  

Because standing for RICO claims is limited to those directly harmed by the alleged conduct, it 

does not extend to Plaintiffs, who assert only harm derivative of that initial injury. 

B. Plaintiffs’ Claimed Injuries Are Not to “Business or Property”  

1. Plaintiffs’ damages all flow from residents’ personal injuries 

The R&R correctly recognizes that RICO standing requires an injury to “business or 

property” (R&R at 13), and that pecuniary losses resulting from personal injury are thus barred 

(R&R at 22–23).  Because personal injury is not an injury to “business or property,” any 

resulting monetary damage is not a “proprietary type of damage” sufficient to grant RICO 

standing.  Jackson v. Sedgwick Claims Mgmt. Svcs., 731 F.3d 556, 562 n.2, 564–65 (6th Cir. 

2013) (en banc).  As the Sixth Circuit clearly stated in Jackson, “both personal injuries and 

pecuniary losses flowing from those personal injuries fail to confer relief” under RICO.  Id. at 

565.  The R&R recognizes this as a “crucial question in this litigation” and then notes the 

obvious:  Plaintiffs’ “injuries plainly stem from opioid use/abuse and not some other possible 

source” (R&R at 23, 27) (emphasis added). 

Although these principles articulated in Jackson require dismissal of the claims that flow 

from personal injuries, the R&R suggests discovery is needed to determine which claims flowed 

6
As discussed further below, the Perry court also found that the claimed injuries, because of their derivative nature, 

failed RICO’s proximate cause requirement on remoteness grounds.  Id. at 849–50. 
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from alleged personal injury (R&R at 23–24).7  That is incorrect.  The Complaint on its face 

reveals that all of Plaintiffs’ claims flow from their residents’ alleged personal injuries: 

• the costs of treating patients suffering from opioid addiction or disease would not 
be incurred unless opioid users suffered personal injury;   

• the expenses associated with additional emergency personnel would not be 
incurred unless opioid users suffered personal injury necessitating emergency 
medical services;  

• there would be no loss of tax revenue unless opioid users suffered personal 
injury rendering them unable to work; and  

• property values would not be diminished unless opioid users suffered personal 
injury, resulting in blighted neighborhoods.8

At a minimum, the R&R should not have deferred dismissing any claims because it is, 

supposedly, unclear if some might flow from personal injuries.  On a motion to dismiss, a court 

should dismiss any claims for which it is clear from “the face of the complaint . . . that the 

plaintiff lacks standing.”  Trollinger, 370 F.3d at 615. On multiple occasions, the Sixth Circuit 

has affirmed that it is appropriate to dismiss RICO claims on a 12(b)(6) motion.  See, e.g., 

Jackson, 731 F.3d at 562–63 (affirming 12(b)(6) dismissal for lack of RICO standing); Perry, 

324 F.3d at 848–49 (affirming 12(b)(6) dismissal for lack of RICO standing or causation).  

2. Public expenditures made in a sovereign capacity are not injury to 
business or property   

Finally, the public expenditures for which Plaintiffs seek recovery are not injury to 

“business or property” because they were made in Plaintiffs’ sovereign – not commercial – 

7
The R&R so found despite the express acknowledgment that Plaintiffs’ injuries do stem from opioid use/abuse, 

and cautioning that the R&R should not be construed as an affirmative ruling that all of Plaintiffs’ injuries should in 
fact survive (R&R at 24 n.18).  

8
For largely the same reasons, Plaintiffs’ common law negligence claim (Count 7) fails, as the Ohio Product 

Liability Act abrogates all product-related causes of action seeking compensatory damages for personal injury.  The 
R&R acknowledges this point, but just as with the RICO claims, incorrectly concludes that dismissal of Plaintiffs’ 
claims cannot be allowed without discovery to determine whether “all of Plaintiffs’ claimed injuries stem from 
death, physical injuries, or physical damage to property” (R&R at 60 n.39 (emphasis in original)).  
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capacities.  The R&R acknowledges that the Ninth Circuit in Canyon Cty. v. Syngenta Seeds, 

Inc., 519 F.3d 969 (9th Cir. 2008), held governmental expenditures like those sought here do not 

qualify as injuries to “business or property” under RICO (R&R at 15).  The R&R speculates that 

Sixth Circuit would not follow Canyon County, even though the Sixth Circuit has cited the 

decision repeatedly on various issues (R&R 15–22, 21 n.16).  See e.g., City of Cleveland v. 

Ameriquest Mort. Sec., Inc., 615 F.3d 496, 504 (6th Cir. 2010).  Simply put, the R&R’s rejection 

of Canyon County is unsound.   

First, the R&R views Canyon County as contrary to the Supreme Court’s interpretation of 

analogous “business or property” language in the Clayton Act.  That is not the case.  In Hawaii v. 

Standard Oil Company of California, 405 U.S. 251, 264 (1972), the Court held that the Clayton 

Act’s “business or property” limitation allows a government to recover for damages to its 

“commercial interests” but not for damages to its sovereign interests.  The R&R acknowledges 

this express limitation but suggests that it “was greatly softened by Reiter” (R&R at 16).  But the 

Reiter Court simply held that Hawaii used the phrase “commercial interests” “as a generic 

reference to the interests of the State of Hawaii as a party to a commercial transaction.”  Reiter 

v. Sonotone Corp., 442 U.S. 330, 341–42 (1979) (emphasis added).  That is, to recover under the 

Clayton Act, a government need not be a “business” but must be a “consumer in the 

marketplace.”  Id.  Obviously, that holding does not stand for the proposition that a government 

can recover for the cost of public service expenditures and/or lost tax revenue.  Indeed, 

consistent with Canyon County, the Reiter Court expressly reaffirmed the core principle that a 

sovereign cannot recover for claims that are derivative of its citizens’ injuries.  Id. at 342 

(referring to the holding in Hawaii, “We noted that a ‘large and ultimately indeterminable part of 

the injury to the “general economy”’ for which the State sued was ‘no more than a reflection of 

Case: 1:17-md-02804-DAP  Doc #: 1082  Filed:  11/02/18  8 of 21.  PageID #: 26977

Pltf.App.329

      Case: 19-3827     Document: 25     Filed: 10/02/2019     Page: 379



8 

injuries to the “business or property” of consumers’ for which, on a proper showing, they could 

recover in their own right.”). 

Second, the R&R finds that Canyon County conflicts with two Seventh Circuit cases that 

held RICO’s “business or property” limitation sweeps beyond “commercial interests and 

competitive injuries” (R&R at 16–17).9  But the Seventh Circuit itself has since expressly 

rejected whatever broader reading of RICO standing may be suggested in those two cases.  In 

Dillon v. Combs, the court unequivocally held that “‘business or property’ [under RICO]. . . does 

not include sovereign or derivative interests.”  895 F.2d 1175, 1177 (7th Cir. 1990) (emphasis 

added); see also People of State of Ill. v. Life of Mid-Am. Ins. Co., 805 F.2d 763, 767 (7th Cir. 

1986) (not an injury to “business or property” when government sues on behalf of citizens in 

parens patriae capacity).   

The decision in Canyon County is directly on point here, and the R&R’s prediction that 

the Sixth Circuit would not follow it is both speculative and unpersuasive.  No court has rejected 

Canyon County.  The decision provides a thoughtful analysis of the RICO statute and its 

“business or property” language, and this Court should follow that on-point Circuit decision.  

II. THE RICO CLAIMS FAIL FOR LACK OF PROXIMATE CAUSE  

Plaintiffs’ claimed losses are also too remote to satisfy RICO’s proximate cause 

requirement.  See Trollinger, 370 F.3d at 614 (even if plaintiff and defendant have a “direct and 

not a derivative relationship, the causal link . . . may still be too weak to constitute proximate 

cause” (emphasis in original)).  And while proximate cause problems may often be “fodder for a 

9
Neither of those cases is on point.  Schacht v. Brown, 711 F.2d 1343, 1357–58 (7th Cir. 1983), does not relate to 

the “business or property” definition at all, but rather whether only a “competitor” may sue under RICO.  In 
rejecting that “competitive injury” limitation, the court certainly did not hold that a government may recover for 
sovereign injuries.  And Illinois Dep’t of Revenue v. Phillips, 771 F.2d 312, 313 (7th Cir. 1985), relates to the 
specific situation where a government is directly defrauded – there through a scheme involving the “mailing of nine 
fraudulent tax returns to the Illinois Department of Revenue.”  
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summary judgment motion,” Id. at 615, cases can be, and regularly are, dismissed at the Rule 12 

stage for failure to plead proximate cause. See City of Cleveland, 615 F.3d at 503 (clarifying 

Trollinger did not mean a motion to dismiss can never be granted on proximate cause, and noting 

that Supreme Court did so in Anza).  Here, the R&R assumes that discovery would be necessary 

to determine whether “Plaintiffs’ injuries are so remote as to bar any potential recovery” (R&R 

at 27).  But the R&R does not explain what additional facts might be learned in discovery that 

would strengthen – much less shorten – the necessary causal link between conduct and injury.  

Indeed, at its core, proximate cause is not a fact-based inquiry, it is a policy-based one.  The 

concept of proximate cause is “shorthand for the policy-based judgment that not all factual 

causes contributing to an injury should be legally cognizable causes.”  CSX Transp., Inc. v. 

McBride, 564 U.S. 685, 701 (2011).  Instead, because the “consequences of an act go forward to 

eternity … courts and legislatures appropriately place limits on the chain of causation that may 

support recovery on any particular claim.”  Id. 

Plaintiffs’ own allegations make plain that their claimed injuries are simply too remote 

and attenuated to be saved by discovery.  For example, Plaintiffs’ fraudulent marketing theory 

depends on an alleged chain from conduct to injury as follows:  (i)  a Manufacturer made 

deceptive claims in promoting its opioids (the conduct); (ii) some physicians were exposed to 

that Manufacturer’s claims; (iii) which caused some of those physicians to write medically 

inappropriate opioid prescriptions they would not have otherwise written; (iv) which caused 

some of their patients to decide to take opioids; (v) which caused some of those individuals to 

become addicted to opioids; (vi) which caused some of those addicted individuals to need 

additional medical treatment, to neglect or abuse their families, to lose their jobs, and/or to 

commit crimes; (vii) which caused Plaintiffs to expend additional resources on emergency 
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services, and to lose revenue from a decreased working population and/or diminished property 

values (the injury). 

That tortured chain of causation reveals – facially, and with no need for discovery – that 

Plaintiffs’ alleged injuries are far removed from the wrongful conduct alleged and turn on 

independent intervening acts of doctors, pharmacists, distributors, and (in many instances) 

criminal actors.  Thus, Plaintiffs’ own allegations, accepted as true, establish that their injuries 

could not have been proximately caused by the Manufacturers’ conduct.  The Sixth Circuit, and 

other federal courts around the country, have repeatedly rejected similar multi-layered and 

speculative causal theories in cases by governments and health benefit providers as too 

attenuated and remote to establish RICO proximate causation.  See, e.g., Perry, 324 F.3d at 849–

51 (affirming dismissal of RICO claims against tobacco companies for lack of proximate cause 

and collecting cases uniformly rejecting claims against tobacco companies for increased 

healthcare expenses); City of Cleveland, 615 F.3d at 499–500 (affirming dismissal of RICO 

claims asserting harm such as reduced tax revenue and increased public expenditures for fire and 

police protection flowing from alleged misconduct in financing subprime home mortgages).10

The R&R’s heavy reliance on In re Neurontin Marketing & Sales Practices Litigation, 

712 F.3d 21 (1st Cir.  2013), particularly for its proximate cause analysis under RICO, is 

misplaced (R&R at 35).  That case has never been cited by the Sixth Circuit for any proposition, 

and has been rejected by numerous other Circuit courts.  See, e.g., Sidney Hillman Health Center 

of Rochester v. Abbott Labs., 873 F.3d 574, 578 (7th Cir. 2017) (declining to follow Neurontin

and noting contrary decisions by the Second, Ninth, and Eleventh Circuits).  Moreover, even 

10
In analyzing proximate cause, the R&R relies on the Ohio Supreme Court’s decision in Cincinnati v. Beretta 

U.S.A. Corp., 768 N.E.2d 1136 (Ohio 2002), rather than the Sixth Circuit’s decision in Perry, even while 
acknowledging that “the facts of this case differ [from those of Beretta] in some respects...” (R&R at 80–81).  
Perry, however, is binding here.   
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though the R&R cited Neurontin favorably multiple times across multiple issues, that decision 

has virtually nothing in common with the case before this Court.  In Neurontin, Plaintiffs were 

third-party payors who alleged that (1) the defendants made fraudulent representations about the 

efficacy of the drug for off-label purposes; (2) the representations were made directly to the 

third-party payors, causing them to include the drug in their approved formularies; and (3) as a 

result, the third-party payors paid more for their members’ medical care because Neurontin cost 

more than the alternative medications that would otherwise have been prescribed.  712 F.3d at 

28–32.  These facts are simply not presented by the allegations here.11

But rather than dismissing, or at least limiting, Plaintiffs’ claims, the R&R waves away 

any causation problem, suggesting that it is “inescapable in the aggregate” (R&R at 27).  This 

approach, however, merely concedes that many of Plaintiffs’ injuries were not causally linked to 

the alleged misconduct.12  More fundamentally, any aggregate approach does not obviate the 

need for but-for and proximate causation.  Even the City of Oakland case quoted in the R&R 

makes this clear:  “where damages are aggregative, precision is not expected” but “aggregative 

injury itself does not obviate proximate cause analysis” (R&R at 29 (quoting City of Oakland, 

2018 WL 3008538, at *1 (N.D. Cal. June 15, 2018)).  Thus, with respect to Counts I–IV, the 

Court must dismiss, or, at a minimum, trim those claimed injuries that are too remote.13

11
Moreover, much of the harm Plaintiffs allege cannot even meet the test for ‘but for’ causation.  Plaintiffs tacitly 

acknowledge that only some of the opioid prescriptions for chronic, long-term pain were medically inappropriate 
(R&R at 27), but then do not even attempt to identify which of those were written as a result of the alleged 
misconduct.  Plaintiffs provide virtually no facts to show their hypothesized “but for” causal chain. 

12
In addition, the R&R errs by refusing to credit Plaintiffs’ concessions.  Plaintiffs expressly disclaim that they are 

seeking to hold the Manufacturers liable for simply representing that opioids can be a “safe and effective long-term 
treatment of chronic, non-cancer pain.”  MTD Opp. at 116.  If that is so, Plaintiffs should have no objection to this 
Court entering an order to that effect, thus narrowing the scope of this dispute for discovery and settlement purposes. 

13
The federal RICO analysis of “applies equally” to claims under Ohio’s Corrupt Practices Act, O.R.C. § 2923.31 

et seq.  Aaron v. Durrani, 2014 WL 996471 (S.D. Ohio Mar. 13, 2014); see also R&R at 56.  Accordingly, the 
analysis in Sections I and II of this Objection apply with equal force to Counts I–IV.  Further, the lack of proximate 
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III. PLAINTIFFS HAVE NOT SATISFIED THEIR BURDEN OF PLEADING 
TOLLING TO SAVE THEIR TIME-BARRED CLAIMS. 

The R&R correctly concluded that Plaintiffs’ claims rely upon conduct dating back more 

than twenty-five years; that the most generous limitation period for any claim is five years; and 

that absent some well-pled tolling exception, all claims based upon conduct predating December 

20, 2012, are barred by the limitation period (R&R at 54–56).  Yet, the R&R essentially kicked 

the can down the road, pointing to a handful of conclusory allegations to find tolling.  See id.  In 

doing so, the R&R ignored (i) controlling Sixth Circuit law requiring that Plaintiffs plead 

specific facts to satisfy any statute of limitations exception, and (ii) Plaintiffs’ own allegations, 

which make clear that no tolling exception is applicable here.   

The R&R invoked the fraudulent concealment and continuing violation doctrines, but 

neither applies.  With respect to Plaintiffs’ fraudulent concealment theory,14 the R&R relies 

entirely on a few conclusory allegations without specific facts of fraudulent concealment by each

Defendant (R&R at 55).  See Pinney Dock, 838 F.2d at 1465; Friedman v. Estate of Presser, 929 

F.2d 1151, 1160 (6th Cir. 1991) (applying rule).  Nor does the R&R identify any specific facts 

showing any due diligence by Plaintiffs to discover the alleged fraud.  See Reid v. Baker, 499 F. 

App’x 520, 527 (6th Cir. 2012) (applying rule).   

Worse, the R&R fails to recognize that Plaintiffs’ very allegations foreclose this theory.  

cause dooms all of Plaintiffs’ claims, not just the RICO counts.  The Sixth Circuit has made clear that because “the 
RICO statute incorporates general common law principles of proximate causation, remoteness principles are not 
limited to cases involving the RICO statute.”  Perry, 324 F.3d at 850.  Accordingly, it is not necessary to analyze 
proximate cause for each claim separately, as the result is the same under RICO or common law.  Id. at 850–51 
(dismissing negligence, fraud, unjust enrichment, and state consumer protection act counts on remoteness grounds).

14
To show fraudulent concealment under federal law, Plaintiffs must allege specific facts, consistent with Rule 

9(b), to show “that: (1) the defendant concealed the conduct that constitutes the cause of action; (2) defendant’s 
concealment prevented plaintiff from discovering the cause of action within the limitations period; and (3) until 
discovery plaintiff exercised due diligence in trying to find out about the cause of action.” Pinney Dock & Transp. 
Co. v. Penn Cent. Corp., 838 F.2d 1445, 1465 (6th Cir. 1988).  Fraudulent concealment under Ohio law imposes 
similar requirements.  See, e.g., Sharp v. Ohio Civil Rights Comm’n, 2005-Ohio-1119, at ¶ 10 (Ohio Ct. App. 2005).  
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Plaintiffs allege that FDA’s public regulatory actions related to opioid marketing began as early 

as 2001 (SAC ¶¶ 188–91, 260, 304, 316, 763–64); articles related to opioids and opioid addiction 

were published as early as 2001 (id. ¶¶ 256, 260, 273, 275); Manufacturer Defendants’ efforts to 

market opioids were public and started in the late 1990s (id. ¶¶ 7, 159, 173–78); and the effects 

of opioid crisis were felt in Summit County long before 2013, with Plaintiffs allegedly incurring 

millions of opioid-related costs prior to 2013 (id. ¶¶ 717, 719, 727, 728, 731, 732, 741, 744).  

Based upon their own allegations, Plaintiffs did not act diligently by waiting until 2017 to sue.     

The R&R’s invocation of the continuing violation doctrine fares no better, as the R&R 

simply assumes the doctrine applies to Plaintiffs’ particular claims – without identifying a single 

decision by any court to support that conclusion.15  Further, the R&R rests its argument upon 

general statistics and conclusory allegations about the effects of the opioid crisis – without 

identifying any well-pled factual allegations to support any of the elements of this doctrine as to 

each (or any) Defendant.  R&R at 55.16  Indeed, Plaintiffs’ claims do not allege “continuing 

violations” but rather “repetitive discrete violations” – that is, separate alleged 

misrepresentations or omissions allegedly made by different Defendants at different times to 

different physicians.  At most, Plaintiffs allege the continuing effects of discrete but similar acts, 

but that is insufficient to trigger tolling.  See Pittman v. Spectrum Health Sys., 612 F. App’x 810, 

814–15 (6th Cir. 2015).  As such, all claims based upon conduct prior to (at least) December 20, 

2012, are time-barred.   

15
To the contrary, both the Ohio Supreme Court and the Sixth Circuit have recognized that the continuing violation 

doctrine has generally been limited to the Title VII context.  Nat’l Parks Conserv. Ass’n v. Tenn. Valley Auth., 480 
F.3d 410, 416 (6th Cir. 2007); State ex rel. Nickoli v. Erie MetroParks, 923 N.E.2d 588, 594 (Ohio 2010).   

16
For the doctrine to apply, a plaintiff must show: “(1) the defendants engage in continuing wrongful conduct; (2) 

injury to the plaintiff accrues continuously; and (3) had the defendants at any time ceased their wrongful conduct, 
further injury would have been avoided.” Hensley v. City of Columbus, 557 F.3d 693, 697 (6th Cir. 2009).  
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IV. MANUFACTURERS DO NOT HAVE A DUTY TO PLAINTIFFS TO 
MONITOR OR REPORT SUSPICIOUS ORDERS 

The R&R found that Plaintiffs pleaded a viable alternative theory – that the 

Manufacturers allegedly breached a duty to Plaintiffs to prevent opioid abuse by failing to 

monitor downstream sales and to report downstream suspicious orders (R&R at 47 (failure to 

monitor as a RICO predicate act), 76–77 (failure to monitor as a viable negligence claim)).  But 

the R&R is simply incorrect on the law on multiple levels.  First, pharmaceutical manufacturers’ 

duty to monitor and report “suspicious” orders is owed to the Drug Enforcement Administration

(“DEA”),17 not Plaintiffs, and the right to enforce any such obligation lies exclusively with the 

federal government.  Plaintiffs cannot circumvent the lack of a private cause of action in the 

Controlled Substances Act (“CSA”), 21 U.S.C. § 823, or its regulations.  See, e.g., Astra USA, 

Inc. v. Santa Clara Cty., 563 U.S. 110, 118 (2011); Myers v. United States, 17 F.3d 890, 901 (6th 

Cir. 1994) (“were we to permit them to proceed on the basis of negligence per se, we would, in 

effect, be permitting a private cause of action under the Act”). 

In addition, manufacturers sell to wholesale distributors and have no legal duty to 

monitor, report, or prevent downstream diversion of prescription opioids at the pharmacy or 

physician level, where diversion occurs.  See 21 C.F.R. § 1301.74(b) (DEA regulations require 

only that DEA registrants, “design and operate a system to disclose to the registrant suspicious 

orders of controlled substances,” and “inform [DEA] of suspicious orders when discovered by 

the registrant.”) (emphasis added).  Tellingly, the R&R does not suggest that manufacturers have 

an affirmative duty to monitor for such “downstream” diversion; it merely opines that a 

17
The relevant DEA regulation provides only that “[t]he registrant shall inform the Field Division Office of the 

[DEA] . . . of suspicious orders when discovered by the registrant.” 21 C.F.R. § 1301.74(b) (emphasis added).  And 
it is solely “the Administrator [who] shall use the security requirements set forth [under federal law]” “[i]n order to 
determine whether a registrant has provided effective controls against diversion.” Id. § 1301.71(a) (emphasis added).
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manufacturer may have a duty under DEA regulations “to report” a suspicious, “downstream” 

order “whenever one is ‘discovered.’”  R&R at 47 (emphasis added).  But manufacturers in fact 

have neither duty.  The statute only requires registrants (like manufacturers) to make reports to 

the DEA for “every sale, delivery, or other disposal by him,” 21 U.S.C. § 827(d) (emphasis 

added), and, as used in the CSA’s implementing regulations, the term “orders” uniformly means 

orders placed with the registrant itself.18  Therefore, under the plain text of the statute and its 

implementing regulations, the Manufacturers’ duty extends only to monitoring and reporting 

suspicious orders placed with them by their direct customers (e.g., pharmaceutical distributors), 

rather than a duty to monitor every downstream level of the entire opioid market.   

It would be legal error to adopt a ruling based on the flawed belief that manufacturers 

have downstream monitoring and reporting duties outside of direct orders that the law does not 

impose, and the Court should not do so here.  And of course, the existence of a duty (or lack 

thereof) is a threshold legal question for the Court, and thus should be ruled on at this stage.  

Wheeler v. Estes Exp. Lines, 53 F. Supp. 3d 1032, 1043 (N.D. Ohio 2014) (“‘The threshold 

question of the existence of a duty is a question of law’ for the court to decide.” (quoting Barnett 

v. Beazer Homes Inves., L.L.C., 905 N.E.2d 226, 230 (Ohio App. 2008)).  The claims against 

Manufacturers for the failure to monitor or report suspicious orders should be dismissed. 

Dated: November 2, 2018  Respectfully submitted, 

/s/ Charles C. Lifland (consent) 

18 See also, e.g., 21 C.F.R. § 1305.27(a)-(b) (requiring purchasers and suppliers to retain records of each electronic 
order filled for two years); id. § 1305.29 (requiring suppliers of Schedule I or II substances to forward a copy of 
each electronic order filled, or a report of that order, to the DEA within 2 business days). 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 

IN RE: NATIONAL PRESCRIPTION 
OPIATE LITIGATION 

THIS DOCUMENT RELATES TO: 

ALL CASES 

MDL 2804 

Case No. 1:17-md-2804 

Judge Dan Aaron Polster 

 
 

PROTOCOL FOR STATE AND FEDERAL COURT COORDINATION 

 This Order supplements the June 20th, 2018 Order Establishing a Deposition Protocol and 

specifically those provisions set forth in Section I(f)(1). Doc 643. 

I. General Provisions and Scope 

a. This Court’s goal is to engage in a cooperative effort to coordinate, to the extent 

practicable, parallel and overlapping proceedings in the federal and state cases in order to reduce 

costs and avoid unnecessary duplication of effort.  While there are important benefits to 

coordination for all parties, this Court has also recognized that “state courts are independent 

jurisdictions,” Doc. 643, Section I(f)(1), and no party waives any jurisdictional rights or obligations 

with regard to discovery, trial setting, or trial by agreeing to coordinate with the MDL, including 

participating in MDL depositions that are cross-noticed in state cases. 

b. As the Manual for Complex Litigation notes, “[s]tate and federal judges, faced with 

the lack of a comprehensive statutory scheme, have undertaken innovative efforts to coordinate 

parallel or related litigation.”  To that end, this Order sets forth procedures that will apply in In re 

National Prescription Opiate Litigation, MDL No. 2804 (the “MDL Proceeding”) in order to 

facilitate, to the maximum extent possible, coordination with parallel state court cases.  The Court 
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welcomes the opportunity to communicate with any state court about issues of common interest to 

prescription opiate cases.   

c. Pursuant to CMO 1, paragraph 7, this Court previously ordered that the “parties to 

this MDL shall use their best efforts to communicate, cooperate, and coordinate with State court 

litigants to schedule and take depositions, including working on agreements for the cross-noticing 

of depositions.”  Doc. 643, Section I(f)(1).  This order applies to all cases that are today or may in 

the future become part of the MDL Proceeding, and it binds all the parties, their counsel, and their 

law firms, in such cases, including all attorneys appointed by this Court to leadership positions in 

the MDL Proceeding.  However, nothing in this Order applies to or limits in any way or sets 

requirements within any attorney general investigation or attorney general action pending in state 

court. Doc. 643, Section I(f)(1). 

II. Special Master and Responsibilities of MDL State-Federal Designees 

a. This Court previously appointed Special Master Cathy Yanni to oversee state and 

federal coordination efforts and established a State-Federal Coordination Committee comprised of 

the following designees from the Plaintiffs’ leadership committees:  Jayne Conroy, Joe Rice, and 

Steve Skikos (hereinafter “State-Federal Plaintiffs’ Designees); and the following representatives 

for the Manufacturer, Distributor, and Chain Pharmacy Defendants:  Mark Cheffo (Sara Roitman), 

Dale Rice, and Paul Hynes (hereinafter “State-Federal Defendants’ Designees”). Doc. 616.  In 

order to enhance efficiency and avoid duplication of effort and unwarranted expense, the State-

Federal Coordination Committee shall communicate on a regular basis with Special Master Yanni 

in order to coordinate discovery and case schedules in the MDL proceeding with discovery and 

case schedules in the state court cases to the maximum extent possible.   

b. The State-Federal Plaintiffs’ Designees are responsible for communicating with 

plaintiffs’ counsel in the state court proceedings regarding the status, schedule, and procedural 
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developments in the MDL Proceeding and concerning discovery and scheduling related issues in 

the state court cases to the extent such issues potentially impact state/federal coordination.   The 

State-Federal Defendants’ Designees are responsible for communicating with defense counsel in 

the state court proceedings regarding the status, schedule, and procedural developments in the 

MDL Proceedings and concerning discovery and scheduling related issues in the state court cases 

to the extent such issues potentially impact state/federal coordination.  

c. This Court further recognizes that state courts may designate liaisons among the 

parties in their cases to work with the MDL State Federal Coordination Committee concerning any 

of the issues addressed in this protocol or in the previous protocol entered on June 20th 2018.  The 

MDL State Federal Coordination Committee and the Special Master are available to any state court 

designated liaison to facilitate cooperation and communication. 

III. Joint Database of All Cases Filed In State and Federal Court.    
 
a. Under the supervision of Special Master Yanni, the parties shall jointly maintain a 

comprehensive and up-to-date database maintained and administered by a third party vendor 

selected by the parties.  The database shall include at least all state court prescription opiate cases, 

including each of the parties named in the case, all attorneys listed on filings, the name of the state 

in which the case was filed, venue and the assigned judge, if applicable.  The database will have 

the capacity to provide information to counsel in state court cases concerning coordination issues, 

including the notice, calendaring, and tracking of information concerning the scheduling and cross-

noticing of MDL depositions in state cases.  The database will further track the status of state court 

protective orders and the availability of documents produced in the MDL to state court litigants.   

b. The database costs shall be shared equally between the MDL PEC and applicable 

MDL Defendants.   At this time, discovery is only proceeding in the MDL Track One cases and as 

a result, the cost-sharing responsibilities for MDL Defendants is limited only to those Defendants 
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who are named in the Track One cases.  To the extent that discovery in the MDL begins for other 

cases, the MDL Defendant cost-sharing responsibilities may be expanded to include additional 

Defendants who are also named in the non-Track One cases where discovery has commenced.  

c. Counsel for parties in the MDL are required to register to receive and accept 

communications through the joint database.  However, database communications are not intended 

to replace service requirements, which will be governed by applicable state law for any MDL 

depositions cross-noticed in that state court.   

IV. Production of Documents  

a. This Court recognizes the relationship between the availability of documents to be 

reviewed in preparation for depositions and ability to achieve the goals of avoiding unnecessary 

duplication of efforts.  As set forth in the Order Establishing Deposition Protocol, with respect to 

depositions occurring in the MDL, “[c]ounsel for any witness and, in the cases of former 

employees, for a party affiliated with that witness, shall use best efforts to minimize the necessity 

for the continued or further deposition of any witness by ensuring that the deposing counsel have 

the complete production of information relevant to the witness sufficiently in advance of the 

deposition to permit proper and comprehensive examination of the witness on the date scheduled.” 

Doc 643, Section I(f)(2).  This obligation exists whether or not the documents have been requested 

through discovery in the state court cases.   

b. The restrictions set forth in paragraph 33(l) of CMO 2 concerning disclosure of 

documents designated as “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” in litigation 

pending outside the MDL are hereby modified consistent with the provisions below.  In state cases 

where MDL depositions are anticipated to be cross-noticed and where state court litigants agree to 
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coordinate1, the cross-noticing Defendant/party producing the witness shall work with plaintiffs to 

cooperatively and efficiently make or deem available all documents the applicable cross-noticing 

Defendant/party producing the witness has produced in the MDL, subject to a state court protective 

order. Such coordination may include using available productions and PEC funded databases, 

including the RICOH platform, without requiring re-production2.  The Special Master is directed 

to work with the parties on guidelines and procedures to facilitate access to documents produced 

in the MDL in order to reduce the burden of multiple simultaneous productions especially in cases 

in which MDL Counsel represent parties in the pertinent state court case.    

c. If a protective order has not yet been entered in a state court proceeding, the cross- 

noticing Defendant/party producing the witness agrees to produce documents to the particular state 

court plaintiffs if such plaintiffs agree to coordinate and agree to be bound by the MDL Protective 

Order until an appropriate protective order is entered in the state court case.  By agreeing to be 

bound by the terms of the MDL Protective Order, state court plaintiffs do not consent to jurisdiction 

by the MDL Court for their state court cases except as to issues concerning the enforcement of the 

terms of the MDL Protective Order and only until such time as the state court enters its own 

governing protective order. 

d. Defendants shall further report on the status of the general production of MDL 

documents in state court cases to the Special Master and the MDL State-Federal Designees.  

                                                 
1 A state court Plaintiff’s decision to cooperate with the MDL PEC by signing onto a 

Participation Agreement and share work product is voluntary.  The signing of the Participation 
Agreement is not a condition to a state court Plaintiff’s ability to attend and participate in a 
properly cross-noticed deposition.  For purposes of this Protocol a state court litigant agrees to 
coordinate and obtain access to the PEC funded RICOH database and other work product by 
signing the MDL Participation Agreement.   

2 See supra FN 1.   
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e. Custodial Files.  

1. For MDL witnesses whose depositions are cross-noticed in state cases and 

for whom a custodian file was produced in the MDL, the witness’s custodian file will be produced 

to the state court plaintiffs where the deposition is expected to be cross-noticed at least 14  

calendar days prior to the deposition presuming state court plaintiffs agree to coordinate and 

either an appropriate state court protective order is entered at the time or the state court plaintiffs 

agree to be bound by the terms of the MDL Protective Order until an appropriate protective order 

is entered in the state proceeding.   

2. Subject to agreement otherwise,  for witnesses whose depositions are cross-

noticed in state cases and for whom a custodial file was agreed to be produced in the MDL but 

has not yet been produced in the MDL, the cross-noticing Defendant/Party producing the witness 

shall utilize the RICOH platform to make custodial productions simultaneously to the MDL and 

to any state court case in which the deposition has been cross-noticed and where the state court 

plaintiffs agree to coordinate and either an appropriate state court protective order is entered or 

plaintiffs agree to be bound by the terms of the MDL Protective Order.     

3. A cross-noticing Defendant shall promptly inform the database vendor when 

the Defendant has produced the custodian file of a witness whose deposition has been or is 

anticipated to be cross-noticed in one or more state cases with the database vendor to promptly 

send a notification of the production to counsel in the applicable state court cases through the 

database.  In addition, the cross-noticing Defendant shall provide notice of the custodian 

productions to applicable state court Plaintiffs in cases where cross-notices are anticipated and 

counsel for the state court Plaintiffs have not otherwise registered to receive notifications via the 

joint database.   
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f. Plaintiffs in a state court case where a cross-notice has been served may inquire of 

the cross-noticing Defendant/Party producing the witness whether, upon Defendants’ information 

and belief, the witness has personal knowledge of state-specific issues, including possibly state-

specific documents in their custodian file.  Defendants shall in good faith state generally whether 

the witness has case specific documents particular to a state court proceeding and shall state if these 

documents are being produced. If the documents are not being produced, Defendant shall state the 

reasons for not producing the documents and Defendants agree to meet and confer in good faith on 

such production.  

V. Procedures Related to Cross-Noticing Depositions  
 
a. To afford adequate notice to state court plaintiffs of MDL depositions that a party 

seeks to cross-notice in state court cases, unless good cause shown, within five days of a deposition 

date being agreed upon in writing by both sides, the party seeking to cross-notice the deposition 

shall provide to State-Federal Liaison Designees and to the company responsible for the joint  

database, even before formal notice or cross-notices are served, the following information:  

requesting party; responding party; deponent; agreed deposition date; anticipated location; 

anticipated start time; and the state court cases in which the requesting party intends to cross-notice 

the deposition.  It is the obligation of the party seeking to cross-notice to promptly provide any 

updates to the same via the joint database.     

b. Cross-notices of depositions noticed in the MDL Proceeding will be served within 

the timeframe required under any applicable local rule.  In addition to service pursuant to any 

applicable local rules, cross-notices will be made available to MDL and state court counsel 

registered to receive notice via the joint database by copying the administrator of the joint database, 

which shall promptly post the cross-notice.        
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c. The parties shall work cooperatively with respect to the division of time with any 

participating state court plaintiff’s counsel.  The parties shall conduct examinations so as to avoid 

duplicative questioning.  To effectuate this objective, at least five days before any deposition 

noticed in the MDL Proceeding, the State-Federal Plaintiffs’ Designees will notify the party 

producing the witness which, if any, state court plaintiffs intend to attend and participate in the 

deposition, and the amount of time state court plaintiffs’ counsel anticipate seeking for non-

duplicative questioning of the witness.  The parties shall thereafter meet and confer to resolve any 

issues around deposition length, and to the extent that disputes remain, Special Master Yanni shall 

be available to mediate any disputes at least three days before the date of the deposition. 

d. Sequencing of questioning shall be in accordance with the Deposition Protocol, 

Section II(a).   

VI. Objections and Disputes  
 

a. The Plaintiffs’ State-Federal Designees shall promptly notify Defendants of any 

objection by state court plaintiffs to a cross-notice of a deposition noticed in the MDL Proceeding 

that is brought to their attention.  Likewise, the Defendants’ State-Federal Designees shall 

promptly notify the Plaintiff’s State-Federal Designees of any objection by state court plaintiffs 

to a cross-notice of a deposition noticed in the MDL Proceeding that is brought to their attention. 

The Plaintiffs’ and Defendants’ State-Federal Designees will use their best efforts to meet and 

confer with the parties in the state court case in which the objection is pending and shall keep 

Special Master Yanni informed of any disputes.  Special Master Yanni is available for 

consultation to both the MDL State-Federal Designees, the parties in the state court case in which 

the objection is pending, and to the state courts themselves.   

b. The State-Federal Coordination Designees and any other counsel involved in the 

dispute must meet and confer prior to submitting a dispute to Special Master Yanni.  To satisfy the 
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meet and confer requirements of this provision, either (1) a party must identify the issue in writing 

and either have a joint teleconference or meeting between counsel or jointly agree in writing to 

submit the issue to Special Master Yanni or (2) the parties shall also have the option to jointly 

request a telephonic conference with the Special Master on shortened time. Under option (1), if the 

opposing side to any issue is non-responsive within 48 hours to these meet-and-confer attempts, 

the moving party may inform Special Master Yanni in writing that they requested a meet and confer 

but the opposing party failed to respond. For the purposes of Order, email communication is 

sufficient to satisfy the writing requirement.  Any disputes submitted to Special Master Yanni must 

be stated in writing with each side limited to submissions that total no more than two double spaced 

pages, except if agreed to by Special Master Yanni beforehand.  Any meet and confer with Special 

Master Yanni shall be concluded within seven (7) days except as agreed to by the parties and the 

Special Master.   

c. The State-Federal Designees and the parties to these MDL proceedings shall be 

available to meet and confer regarding such objections and are encouraged to do so with the Special 

Master in advance of the filing of any motion to quash, motion for protective order, or other motion 

relating to the cross-notice or deposition.  In the event that disputes are not resolved through the 

parties’ meet and confer efforts or consultation with Special Master Yanni, if state court plaintiffs 

file any motion to quash, motion for a protective order, or other motion relating to the cross-notice 

of deposition, any such motion will be governed by the law of state in which the cross-notice is 

served and subject to the jurisdiction of the state court responsible for the case. 

d. Disputes during the questioning of a deponent and the law applicable to such 

disputes will be resolved by the applicable court as established pursuant to section II(d) of the 

Order Establishing Deposition Protocol.  Doc. 643.  
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VII. Deposition of Witnesses Already Taken in the Federal MDL  
 
a. Once a deposition of a defendant party-affiliated witness, including former 

employees and independent contractors, has already been cross-noticed and taken in the federal 

MDL, if a state court plaintiff who is also represented by MDL Counsel believes good cause exists 

for taking that witness’s deposition again in the state court case, the state-court plaintiff shall 

provide notice to the applicable defendant and meet and confer concerning (i) plaintiff’s grounds 

for seeking to depose the witness in the state court case; (ii) the anticipated state-specific subjects 

of questioning, (iii) plaintiff’s basis for asserting that the witness has personal knowledge 

concerning the state-specific subject matters at question; and (iv) the amount of time that plaintiff 

anticipates needing for the examination.  If the parties are unable to resolve the issues through a 

meet and confer, the parties remain free to raise the issue with the state court judge presiding over 

the state case.   

b. To the extent that an MDL witness is allowed to be re-deposed in a later state court 

action, the scope of any additional deposition questioning by MDL Counsel shall be governed by 

the parties’ agreement to permit the later deposition to proceed or pursuant to any applicable order 

or parameters set by the state court.  

IT IS SO ORDERED. 
 
 
 
 
 

 /s/ Dan Aaron Polster__October 9, 2018__ 
DAN AARON POLSTER 
UNITED STATES DISTRICT JUDGE 
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