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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 
 

IN RE ORACLE CORPORATION 
DERIVATIVE LITIGATION  

CONSOLIDATED 
C.A. No. 2017-0337-SG 

 
LEAD PLAINTIFF’S MOTION TO ENFORCE SUBPOENAS 

 
Lead Plaintiff Firemen’s Retirement System of St. Louis (“Lead Plaintiff”) 

hereby moves the Court, pursuant to Court of Chancery Rule 45(e), to enforce the 

subpoenas duces tecum attached hereto as Exhibits A & B (the “Subpoenas”), 

which were served on (i) the Special Litigation Committee of the Board of 

Directors of Oracle Corporation (the “SLC” of “Oracle”) and (ii) Potter Anderson 

& Corroon LLC (“PAC”), Delaware counsel for the SLC. 

Introduction 

1. On August 15, 2019, PAC, acting on behalf of the SLC, wrote a 

momentous letter to the Court (the “SLC Letter”).  It advised that “the SLC has 

determined that the Lead Plaintiff should be allowed to proceed with the 

derivative litigation on behalf of Oracle.”  (SLC Let. at 1.)   

2. Ever since PAC filed the SLC Letter, Lead Plaintiff has engaged with 

the SLC’s counsel to obtain access to the fruit of the SLC’s investigation.  

Informally and formally, Lead Plaintiff has sought critical information gathered 

by the SLC during its 16 months in existence respecting the factual basis of the 

derivative claims, such as: 
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a. documents obtained by the SLC from Oracle, individual 

defendants, or others; 

b. search protocols for the document productions;  

c. documents provided to SLC members for direct review; 

d. interview memoranda or transcripts; 

e. financial or damages analyses; 

f. any draft or final SLC report; and   

g. mediation materials. 

(See Ex. A at 15-17; Ex. B at 15-17.)     

3. The SLC and PAC refused to turn over any documents.  They refused 

to do so informally, notwithstanding the common interest shared by the SLC and 

Lead Plaintiff in advancing the derivative claims.  They objected to the Subpoenas 

in their entirety.  They contend that documents subject to a claim of privilege 

should not be shared with all parties to the litigation.  They claim they are not 

authorized to produce documents provided by third parties.  They insist that Lead 

Plaintiff obtain the consent of all defendants for any production of documents.  

Meanwhile, individual defendants Lawrence Ellison and Safra Catz seek to 

prevent any discovery into the work of the SLC. 

4. According to the SLC and Ellison/Catz, the law should deem the 

SLC’s investigation a black hole—no light and no information can emerge from 
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it.  Lead Plaintiff is supposedly required to start over from scratch.  No authority 

supports treating a 468-day SLC investigation as a black hole.  In no circumstance 

has an SLC ever been deemed immune from discovery. 

5. Requiring Lead Plaintiff to start from scratch would entail a huge 

waste of resources.  In the 468 days between May 4, 2018, and August 15, 2019, 

the SLC’s counsel worked thousands of hours.  The SLC caused Oracle to pay 

many millions of dollars to law firms representing either the SLC or persons 

entitled to advancement.  Obtaining discovery from the SLC is the most efficient 

means of gathering facts into the merits.  The alternative is that the parties devote 

months of effort fighting inevitable discovery disputes over information 

previously produced to the SLC. 

6. Requiring Lead Plaintiff to start from scratch would hinder 

prosecution of the derivative claims.  The SLC and the individual defendants 

know what documents were turned over to the SLC.  The SLC and the 

interviewees know what was said.  The participants in the mediation know what 

facts and analyses the SLC placed weight on.  The defendants want to prevent 

damaging information known to the SLC from reaching Lead Plaintiff’s counsel. 

7. The SLC has effectively joined forces with the individual defendants 

to hobble prosecution of the derivative claims.  The SLC and the defendants are 

jointly engaged in covering up facts gathered by the SLC. 
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8. The SLC’s refusal to provide discovery is deeply problematic.  The 

SLC members still owe fiduciary duties after filing the SLC Letter.  They are 

obliged to act in good faith to facilitate pursuit of the derivative claims.  The SLC 

members are breaching their fiduciary duties by flouting their discovery 

obligations. 

9. The SLC is unwilling to assert its authority.  Despite deciding the 

derivative claims had sufficient merit and value that the claims should be 

prosecuted by Lead Plaintiff, and not dismissed, the SLC allowed Oracle’s Head 

of Global Corporate Communications to disparage the derivative claims and Lead 

Plaintiff’s counsel: 

Oracle spokeswoman Deborah Hellinger says the suit is without 
merit. “Anyone who watched the NetSuite transaction—inside or 
outside of Oracle—knows nearly everything in that narrative is 
strung together fiction masquerading as fact,” she told us. “We are 
confident this case has no merit.” (She also lobbed an insult at 
Business Insider for writing about the lawsuit and at the lawyers who 
are suing.) 

 
Julie Bort, The lawsuit against Oracle’s Larry Ellison and Safra Catz lists some 

eye-popping allegations behind the $9.3 billion NetSuite deal, BUSINESS INSIDER 

(Sept. 9, 2019, 7:32 p.m.) (Ex. C) (emphasis added). 

10. The SLC not only lacks the courage to do its job, the SLC is 

compromised.  One member is an individual defendant.  The other two members 
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have links to other defendants.  The SLC and its counsel must be compelled to 

provide discovery.   

Background 

11. This is a stockholder derivative action challenging the acquisition of 

NetSuite Inc. (“NetSuite”) by Oracle for approximately $9.3 billion.  Lead 

Plaintiff seeks billions of dollars in damages on the theory that Oracle fiduciaries, 

aided and abetted by NetSuite fiduciaries, intentionally caused Oracle to overpay 

to buy NetSuite.  NetSuite was controlled by Lawrence Ellison, the founder, 

Chairman of the Board, Chief Technology Officer, former long-time CEO, and 

largest stockholder of Oracle. 

12. On March 19, 2018, this Court issued a Memorandum Opinion that 

denied defendants’ motion to dismiss pursuant to Rule 23.1, denied a motion to 

dismiss pursuant to Rule 12(b)(6) as to Ellison and Oracle co-CEO Safra Catz, 

and requested supplemental briefing respecting the other director defendants.  

Lead Plaintiff voluntarily dismissed those other director defendants without 

prejudice. 

13. On May 4, Oracle’s board of directors created the SLC and 

authorized it to “(i) take all actions necessary to investigate, analyze and evaluate 

all matters relating to this lawsuit and the claims made in the action, and (ii) take 

any actions that the SLC deems to be in the best interests of the Company in 
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connection with this lawsuit and any related matters.”  (SLC Mot. to Stay, July 2, 

2018, ¶ 9.) 

14. The three members of the SLC are Leon Panetta, William Parrett, and 

Charles “Wick” Moorman.  Panetta served on the special committee that approved 

the challenged transaction.  He is one of the original defendants who was 

voluntarily dismissed without prejudice (and is now again a defendant).  Parrett 

and Moorman were newly appointed directors.  Ellison served as Trustee of the 

United States Council for International Business (“USCIB”) since at least 2005, 

the year Parrett became Chairman of the USCIB Board of Trustees.1  Ellison and 

Moorman are part of an elite circle of senior technology executives connected 

through director defendant Naomi Seligman and her husband. Of the four 

individuals who blurbed the back cover of Seligman’s husband’s book in 2009, 

three of them are Ellison, Moorman, and director defendant George Conrades.  

(See Ex. D; see also Mem. Op. at 55 (discussing Ellison blurb).)  

15. On November 28, the SLC filed a status report that described the 

months-long process by which the SLC obtained documents from Oracle, Ellison, 

and Catz: 

 
1 See https://www.uscib.org/trustees-ud-742/ (last visited Oct. 6, 2019); 
https://www.uscib.org/mcgrawhill-ceo-elected-chairman-of-united-states-council-
for-international-business-ud-3973/ (last visited Oct. 6, 2019); 
http://990s.foundationcenter.org/990_pdf_archive/131/131525134/131525134_20
0812_990O.pdf (last visited October 6, 2019).   
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[T]he SLC’s document requests sought 46 categories of documents 
across multiple sources of data. 

… Counsel agreed that Oracle would produce responsive 
documents and communications from 14 custodians. Counsel for the 
SLC and Oracle also agreed upon search terms …. 

… 
… [F]ollowing the August 31, 2018 meeting with Plaintiff’s 

counsel, [the SLC] asked Oracle to produce documents and 
communications from several additional custodians. 

… 
 … [T]he SLC’s counsel also requested production of 
documents from the personal accounts and electronic devices of Mr. 
Ellison and Ms. Catz. 
 … 

… [T]he SLC has identified seven additional categories of 
relevant documents and communications, and has asked Oracle to 
produce those additional categories of documents. 

…  
In total, the SLC has requested documents and communications 

from 35 custodians …. 
 

(SLC Status Report of 11/29/18 ¶¶ 10-18, 25.) 

16. On February 6, the SLC reported on its investigation and its import: 

Since filing the Status Report, the SLC has received additional 
documents to bring the total to nearly 1.4 million documents. To date, 
the SLC’s counsel has interviewed 22 witnesses …. 
   … 
 [T]he SLC through its ongoing investigation has obtained 
confidential materials concerning Lead Plaintiff’s allegations and is 
thus better equipped than Lead Plaintiff based on those materials and 
otherwise to conduct discovery of T. Rowe Price. 
 

(Response of SLC of 2/6/19 ¶¶ 9, 20.) 
 

17. On May 6, the SLC reported: 

The SLC has collected more than one million documents from 
fourteen Oracle and NetSuite custodians; received and reviewed 
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productions of documents from Oracle Board directors and five non-
parties; and hired a forensic data consultant to oversee the collection 
of data from certain custodians’ cell phones. In addition to reviewing 
documents, the SLC has conducted 39 interviews. The SLC has also 
retained its own financial advisor to assist in assessing certain 
valuation issues, including the strength of Plaintiff’s claim that 
Oracle did not purchase NetSuite at a fair price. 

 
(SLC Mot. to Extend Stay of 5/6/19 ¶ 3.)  

 
18. On June 7, the Court advised the SLC’s counsel as follows: 

I will say this, Mr. Shannon: Eventually, your client’s going to 
have to justify what it ultimately does.  To the extent that it is 
considering wrongdoing and things that are going to be recovered for 
wrongdoing, it's got a partner sitting right across the aisle. To the 
extent it doesn’t view the plaintiff as a partner or treat the plaintiff 
as a partner, there will inevitably be further litigation.  

 
(Oral Ruling of 6/27/19 at 27.) 
 

19. On July 22, Lead Plaintiff filed a Verified Amended Derivative 

Complaint that (i) re-alleged claims for breach of fiduciary duty against the 

original defendants Lead Plaintiff had voluntarily dismissed without prejudice and 

(ii) asserted new claims for aiding and abetting against two former senior NetSuite 

officers.   

20. On August 15, PAC filed the SLC Letter. 

21. On August 19 and 24, Lead Plaintiff’s counsel discussed with the 

SLC’s counsel the need to obtain documents from the SLC.  The SLC’s counsel 

advised that the SLC would consider how to proceed.  (See Thomas Aff. of 

9/11/19 Ex. 3 (email of Aug. 30).)  On August 28, PAC sent an email rejecting 
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Lead Plaintiff’s informal requests, stating: “it may be that there are some types of 

materials in the Committee’s files that all parties will agree should be made 

available to everyone.”  (Id. Ex. 3 (email of Aug. 28).) 

22. That same day, Lead Plaintiff served the Subpoenas. 

23. On September 11, Ellison and Catz moved for a protective order or to 

quash the Subpoenas, and the SLC and PAC served objections to the Subpoenas 

(Exhibits E & F). 

24. On September 12, Lead Plaintiff provided legal authority supporting 

the Subpoenas.  On September 25, PAC responded.  The SLC refused to produce 

any documents provided to the SLC by third parties “unless and until the original 

producing parties allow such production.”  (Ex. G.)  The SLC suggested Lead 

Plaintiff seek documents from “those producing parties (rather than through the 

SLC).”  (Id.) 

Argument 

25. Rule 1 provides that the Rules “shall be construed, administered, and 

employed by the Court and the parties, to secure the just, speedy and inexpensive 

determination of every proceeding.”  Ct. Ch. R. 1.  Rule 45 provides that in a 

discovery dispute “the person responding to a subpoena must show that the 

information is not reasonably accessible because of undue burden or cost”; even 
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then, “the Court nevertheless may order discovery from such sources if the 

requesting party shows good cause.”  Ct. Ch. R. 45(d)(1).   

26. Application of these Rules supports enforcement of the Subpoenas.  

The most just, speedy, and inexpensive manner for this case to proceed is for the 

SLC to turn over to Lead Plaintiff documents and information gathered from 35 

custodians and sorted over the course of the SLC’s 468-day investigation.  Lead 

Plaintiff must not be forced to start discovery from scratch, without the benefit of 

the work of the SLC’s counsel.  The individual defendants must not be allowed to 

hide damaging documents and information already produced to the SLC. 

27. The Subpoenas should have been unnecessary.  The SLC should have 

invoked the common interest doctrine and voluntarily turned over to Lead 

Plaintiff’s counsel the fruit of the SLC’s investigation.  The SLC and Lead 

Plaintiff share “a common interest” in facilitating efficient prosecution of the 

derivative claims.  D.R.E. 502(b)(3).  Voluntary disclosure would “involve 

primarily legal issues” (not a common interest in a commercial venture) and 

would “facilitate the rendition of legal services.”  In re Lululemon Athletica Inc. 

220 Litig., 2015 WL 1957196, at *9 (Del. Ch. Apr. 30, 2015).  After all, the SLC 

determined that “it was in the Company’s best interests to allow Lead Plaintiff 

(rather than the SLC) to proceed with the litigation on behalf of Oracle….”  (SLC 



11 
{FG-W0456780.} 

Let. at 2.)  The SLC’s counsel should share information with Lead Plaintiff’s 

counsel just as if they were jointly litigating the claims on behalf of Oracle. 

28. The members of the SLC bear a fiduciary duty to facilitate the 

effective prosecution of the derivative claims.  The SLC is the highest authority at 

Oracle related to this action.  The SLC can exert control over all litigation-related 

decisions within Oracle.  There is no good-faith justification for forcing Lead 

Plaintiff to negotiate and litigate with numerous individual defendants, Oracle 

management, and third parties over search terms, custodians, protocols, relevance, 

burden, and privilege respecting information already under the SLC’s control.  

The SLC and its counsel know the most critical documents.  They know what the 

witnesses said.  They know what information was featured in the mediation briefs.  

The defendants know what information they want to hide.  It would be a 

mammoth, expensive, highly imperfect, and impossible undertaking to discover 

from adversaries information that the SLC has already assembled and holds at its 

fingertips. 

29. Outside directors who resign in the face of meritorious derivative 

claims can be liable for disloyalty.  Rich v. Chong, 66 A.3d 963, 980 n.138 (Del. 

Ch. 2013) (“[E]ven though Hollander and Brody purported to resign in protest 

against mismanagement, those directors could still conceivably be liable to the 

stockholders for breach of fiduciary duty.”) (citing In re Puda Coal, Inc. S’holder 
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Litig., Cons. C.A. No. 6476-CS, tr. (Del. Ch. Feb. 6, 2013)).  The SLC members 

have similarly abdicated responsibility.  They have imposed a roadblock before 

Lead Plaintiff’s prosecution of valuable derivative claims.   

30. The common interest between the SLC and Lead Plaintiff means that 

the SLC cannot rest on attorney-client privilege, work product protection, or any 

similar doctrine.  Moreover, even in procedural postures where derivative claims 

are not validated by an SLC, as occurred here, stockholder plaintiffs are entitled to 

obtain privileged corporate documents.   

31. In  Wal-Mart Stores, Inc. v. Indiana Elec. Workers Pension Tr. Fund 

IBEW, 95 A.3d 1264 (Del. 2014), the Supreme Court endorsed “the Garner 

fiduciary exception to the attorney-client privilege,” and allowed the plaintiff to 

obtain privileged documents pursuant to a pre-litigation Section 220 demand that 

raised “a colorable claim.”  Id. at 1279, 1280.  The “same reasoning” supported 

overcoming work product protection under Rule 26(b)(3).  Id. at 1281.  Wal-Mart 

relied in part on Grimes v. DSC Commc’ns Corp., 724 A.2d 561 (Del. Ch. 1998), 

in which a stockholder plaintiff in a Section 220 action, following rejection of a 

Rule 23.1 demand, was entitled to “receive copies of the Special Committee’s 

report,” plus meeting minutes.  Id. at 567. 

32. In Sandys v. Pincus, C.A. No. 9512-CB (Del. Ch. July 13, 2018) 

(Order) (Ex. H), Chancellor Bouchard ordered that a stockholder plaintiff who 
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objected to a proposed settlement struck by a special litigation committee was 

entitled to obtain, in addition to the committee’s report, (i) documents provided to 

committee members for their direct review, (ii) interview memoranda, and (iii) 

documents shown to witnesses.  Id. ¶ 2.  In effect, Lead Plaintiff is objecting here 

to an SLC’s determination not to share information.   

33. In Ryan v. Gifford, 2007 WL 4259557 (Del. Ch. Nov. 30, 2007), 

Chancellor Chandler found “good cause” under Garner to vitiate the claimed 

privilege between the company and counsel for a non-Zapata special committee 

respecting communications between them about the investigation and the final 

report.  Id. at *3.  “Of particular importance is the unavailability of this 

information from other sources when information regarding the investigation and 

report of the Special Committee is of paramount importance to the ability of 

plaintiffs to assess, and ultimately prove, that certain fiduciaries of the Company 

breached their duties.”  Id. 

34. The documents sought here are of “paramount importance” and not 

otherwise readily accessible.  Lead Plaintiff would be exceedingly disadvantaged 

without access to (i) the trove of documents produced to the SLC by 14 

Oracle/NetSuite custodians, the director defendants, and 5 non-parties; (ii) the 

search parameters that generated the document productions; (iii) the documents 

culled for direct review by SLC members; (iv) the interview memoranda; (v) 
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financial or damages analyses; (vi) any report; or (vii) mediation briefs that 

summarize key information.  All of this information readily available to the SLC 

and PAC is not otherwise readily available to Lead Plaintiff. 

35. Additional precedent refutes the notion that an SLC investigation is a 

discovery-immune black hole.  See Ex. I at 105 (“The parties have engaged in 

extensive discovery through the SLC process ….”); Ex. J ¶ 6 (“Martha received 

thousands of additional pages of documents produced … through the Special 

Litigation Committee.”) Ex. K (SLC agreeing to “produce all non-privileged 

documents responsive”).  We are not aware of any authority supporting the SLC’s 

position that they can authorize prosecution of the derivative claims while 

shrouding all documents respecting their investigation. 

Conclusion 

For all the foregoing reasons, Lead Plaintiff respectfully requests that the 

Court compel the SLC and PAC to produce documents responsive to the 

Subpoenas. 
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