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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

IN RE ORACLE CORPORATION 
DERIVATIVE LITIGATION 

Consolidated 

C.A. No. 2017-0337-SG 

 

 

  
 

DEFENDANTS’ MOTION FOR A PROTECTIVE ORDER,  
OR IN THE ALTERNATIVE, TO QUASH SUBPOENAS 

 
 Pursuant to Court of Chancery Rules 26 and 45, defendants Lawrence J. 

Ellison and Safra A. Catz (collectively, “Defendants”) move for a protective order, 

or in the alternative, an order to quash the subpoenas duces tecum issued by lead 

plaintiff Firemen’s Retirement System of St. Louis (“Plaintiff”) to the Special 

Litigation Committee (the “SLC”) and its counsel, Potter Anderson & Corroon 

LLP, on August 28, 2019 (the “Subpoenas”). 

INTRODUCTION 

1. This case is about Oracle Corporation’s acquisition of NetSuite Inc. in 

2016.  It is not about what the SLC did in 2018 and 2019.   

2. Defendants do not object to Plaintiff seeking non-privileged discovery 

regarding the NetSuite transaction; in fact, Defendants are seeking such discovery 

themselves.  Plaintiff, however, seeks “[a]ll documents and communications 

produced to, or obtained” by the SLC—a much broader universe of documents 
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consisting essentially of “whatever the SLC had access to during its 

investigation.”  That request is improper. 

3. First, the SLC is not seeking Court approval for any decision it made. 

Had the SLC moved to dismiss Plaintiff’s claims or sought approval of a 

settlement, Plaintiff would have been entitled to seek discovery regarding the 

composition and independence of the SLC and the basis for its decision.  But here, 

the essential premise for discovery regarding the SLC and its process is 

lacking.  The SLC agrees: it has informed Plaintiff that Plaintiff is not entitled to 

review the SLC’s files, and that the SLC is obligated to protect any privileges 

applicable to those documents. 

4. Second, the materials the SLC received during its investigation go far 

beyond what is relevant to this case.  According to Oracle’s counsel, the SLC 

received from Oracle voluminous electronic materials, based on a list of custodians 

and search terms requested by the SLC.  Oracle’s counsel provided all documents 

containing those search terms to the SLC without first reviewing them for 

relevance, responsiveness, or privilege.  The SLC’s database contains 

approximately 1.4 million documents—substantially more than what could be 

relevant to the NetSuite acquisition—including Defendants’ personal 

communications and unrelated Oracle business communications.  Allowing 

Plaintiff unfettered access to sensitive, irrelevant materials simply because “the 
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SLC got them” is unwarranted.   It would also violate Rule 26, which limits 

discovery to matters that are “relevant” to a “claim or defense.”  Plaintiff’s 

complaint contains no allegations about the SLC’s process, its conclusions, or the 

materials it considered. 

5. Third, there is a fundamental difference between making documents 

available to the SLC versus corporate outsiders.  SLC members are directors, with 

fiduciary duties, who can receive the company’s privileged and confidential 

information without waiving any protections.  See Kalisman v. Friedman, 2013 

WL 1668205, at *3-6 (Del. Ch. Apr. 17, 2013).  That is not true with respect to 

Plaintiff and its counsel.  

6. Fourth, allowing Plaintiff access to the SLC’s entire database would 

force Defendants to review all 1.4 million documents to ensure their interests are 

protected—an unnecessary burden, particularly when most are irrelevant. 

7. Fifth, Plaintiff has no need for “whatever the SLC got” because it can 

seek all relevant, non-privileged documents through plenary 

discovery.  Defendants will produce documents “regarding the NetSuite 

transaction,” documents “regarding Oracle’s valuation of NetSuite,” and the like, 

and have already requested that Oracle do the same.  This approach is consistent 

with Rule 26, will allow the parties and non-parties who provided documents to the 

SLC to assert privileges as they deem appropriate, and will avoid the need to 
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review hundreds of thousands of irrelevant documents to determine whether they 

contain confidential information.   

8. Plaintiff’s Subpoenas also seek confidential materials concerning the 

mediation between the Defendants and the SLC.  Those materials are privileged 

under Rule 174(h) and Delaware public policy.  Further, because the SLC is not 

asking the Court to approve any settlement, there is no reason for Plaintiff to probe 

the mediation.  Nor should Plaintiff have access to personal or privileged 

communications that Defendants sent or received on their Oracle email addresses.  

9. Both Plaintiff and Defendants have served requests upon Oracle for 

the documents that are actually relevant to the claims and defenses in this 

case.  Defendants expect to negotiate an appropriate search protocol so that those 

documents may be promptly produced to all parties.  Plaintiff is welcome to 

participate in that process.  There is no reason to allow a wide-ranging fishing 

expedition into processes that are not before the Court, are not at issue in the 

complaint, that would implicate serious privilege and privacy concerns, and that 

would create significant unnecessary burdens. 

BACKGROUND 
 

10. On August 3, 2017, Plaintiff filed a derivative complaint alleging that 

Defendants breached their fiduciary duties by causing Oracle to acquire NetSuite 

at an inflated price.   
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11. On May 4, 2018, the Oracle Board resolved to form the SLC to 

investigate, analyze, and evaluate all matters relating to the derivative lawsuit and 

the claims made in such lawsuit.  Ex. 1 ¶ 3 (11/29/18 SLC Status Report).1  The 

litigation was stayed pending the outcome of the SLC investigation. 

12. During the investigation, Oracle produced over 1.1 million documents 

to the SLC, including emails from Defendants’ Oracle accounts.  See Ex. 1 ¶¶ 16-

17 (11/29/18 SLC Status Report).  All told, more than 1.4 million documents were 

produced to the SLC by Oracle, Defendants, and other non-parties.   

13. Counsel for Oracle has represented that the Oracle documents were 

produced based on search terms and custodians requested by the SLC, and were 

not screened for relevance, responsiveness, or privilege.  Thus, the documents  

undoubtedly include irrelevant information, personal communications, attorney-

client communications, and sensitive business documents that have no bearing 

upon this matter. 

14. Defendants separately produced documents from their personal 

accounts based on search terms agreed upon with the SLC.  These included 

documents that were not relevant to any claim or defense, but which Defendants 

agreed to produce in the interest of cooperation. 

                                                 
1 Exhibit numbers refer to exhibits to the Transmittal Affidavit of Rich Thomas. 
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15. At the SLC’s request, Defendants participated in a mediation on July 

2, 2019, and the parties exchanged mediation statements and related materials.  

Despite continued dialogue between the mediation and the expiration of the stay, 

no settlement was reached. 

16. On August 15, 2019, the SLC submitted a letter to the Court declining 

to intervene in the matter.  See Ex. 2 (8/15/2019 Letter from K. Shannon to the 

Honorable Sam Glasscock III).  Because the SLC did not move to dismiss or settle 

the action, the stay expired and the parties were free to engage in plenary 

discovery.       

17. Counsel for Defendants then coordinated with the other individual 

defendants on a proposed case schedule through trial.  On August 23, 2019, 

Defendants emailed Plaintiff the proposed case schedule and invited comments.   

18. Plaintiff responded the following week without proposing any specific 

changes.  Instead, Plaintiff conditioned any scheduling discussion on “prompt 

production of all documents produced in the SLC investigation.”  Ex. 3 (8/26/19 

Email from J. Friedlander to E. Norman).   

19. On August 28, 2019, the SLC responded to Plaintiff’s informal 

request, noting that there is no recognized obligation to make such documents 

available to Plaintiff and there are privilege and work product protections arising 
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from the investigation that the SLC is duty-bound to preserve.  Ex. 3 (8/28/19 

Email from K. Shannon to J. Gorris).   

20. Plaintiff nevertheless served the SLC and its counsel with the 

Subpoenas, requesting “[a]ll documents and communications produced to, or 

obtained, reviewed, considered, created or prepared by or from the Special 

Litigation Committee” regardless of whether they relate to the allegations in the 

complaint.  Ex. 4 (8/28/19 Subpoenas, Document Requests).  Two of the sub-

requests, 1(g) and (i), demand production of Defendants’ privileged mediation 

materials and corresponding communications.   

21. On September 6, 2019, Defendants served amended responses to 

Plaintiff’s document requests, agreeing to produce non-privileged documents and 

communications concerning the acquisition and any strategic alternatives 

considered.  Ex. 5 (9/6/19 Defendants’ Amended Responses to Plaintiffs’ First 

RFPs).  

22. Although both Oracle and Defendants have each agreed to produce all 

relevant documents, Plaintiff continues to seek discovery from the SLC, whose 

files contain no unique documents apart from its own privileged communications 

and work product.  Plaintiff seeks these documents even though the SLC took no 

action either to terminate this matter or seek approval of a settlement—which is 

the predicate for allowing even limited discovery from an SLC.  Abbey v. 
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Computer & Commc’ns Tech. Corp., 1983 WL 18005, at *1 (Del. Ch. Apr. 13, 

1983) (“The purpose of the limited discovery is to ‘facilitate’ the inquiry of the 

Court into the independence and good faith of the committee and the 

reasonableness of the bases supporting its conclusions.” (citing Zapata Corp. v. 

Maldonado, 430 A.2d 779, 788 (Del. 1981))). 

23. To move discovery forward, Defendants served document requests on 

Oracle on September 11, 2019, seeking all non-privileged documents relevant to 

the claims and defenses in this matter.  Defendants offered to negotiate search 

parameters with Oracle to facilitate a timely production, and invited Plaintiff to 

participate in those discussions.   

ARGUMENT 

A. There is Good Cause to Grant a Protective Order Denying Plaintiff’s 
Document Requests from the SLC. 
 
24. “A party has standing to move for a protective order with respect to 

discovery directed at a non-party on the basis of annoyance, embarrassment, 

oppression, or undue burden or expense that the moving party will bear.”  Ch. Ct. 

R. 26(c).   

25. Under Rule 26(b), discovery is limited to “any matter, not privileged, 

which is relevant to the subject matter involved in the pending action, whether it 

relates to the claim or defense of the party seeking discovery or to the claim or 

defense of any other party[.]”  Ch. Ct. R. 26(b).  Courts may grant protective 
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orders to avoid “fishing expeditions” aimed at discovering facts unrelated to the 

lawsuit.  See, e.g., Carlton Invs. v. TLC Beatrice Int’l Holdings, Inc., 1997 WL 

38130, at *5 (Del. Ch. Jan. 29, 1997). 

26. Plaintiff’s request for essentially “whatever the SLC got” is overbroad 

and unduly burdensome because it calls for the production of over 1.4 million 

documents, which include Defendants’ personal communications and sensitive 

business documents unrelated to the action—not to mention documents 

concerning Oracle unrelated to the NetSuite acquisition.  Plaintiff has no right to 

these materials simply because they were turned over to the SLC as part of a “data 

dump.”  

27. First, there is no legal basis for granting Plaintiff discovery from the 

SLC when the SLC declines to intervene in the litigation.  See Abbey, 1983 WL 

18005, at *1.  Courts have permitted limited discovery from the SLC only when 

the SLC moves to dismiss or settle the derivative claims, and Plaintiff seeks to 

oppose the SLC’s action.2  See, e.g., Kaplan v. Wyatt, 484 A.2d 501, 510 (Del. Ch. 

                                                 
2 Plaintiff cites Ryan v. Gifford for the proposition that “information regarding the 
investigation and report of the Special Committee is of paramount importance to 
the ability of plaintiffs to assess and, ultimately prove, that certain fiduciaries of 
the Company breached their duties” and should be produced.  Ex. 3 (8/30/19 Email 
from J. Friedlander to B. Rohrbacher); Ryan, 2007 WL 4259557, at *3 (Del. Ch. 
Nov. 30, 2007).  The quote is taken out of context: (i) Ryan involved a demand 
committee, not an SLC; (ii) defendants put the special committee’s (oral) report at 
issue by citing the committee’s findings in support of its summary judgment 
briefings; and (iii) information from sources other than the special committee were 
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1984); Carlton, 1997 WL 38130, at *1.  In that context, the sole purpose of 

discovery is to challenge the SLC’s decision to terminate the litigation by 

establishing that the SLC lacked independence, failed to exercise good faith, or 

did not adequately consider the merits of the claims.  See Kaplan, 484 A.2d at 

510.  Discovery into the merits of the claims is unavailable because it does not aid 

in assessing the SLC’s credibility and would render the SLC process redundant.  

See, e.g., Carlton, 1997 WL 38130, at *3 n.4.   

28. Here, the predicate for seeking discovery from the SLC is absent.  The 

SLC took no action adverse to Plaintiff’s claims, instead allowing the Plaintiff to 

resume litigation unimpeded.  See Ex. 2 (5/15/19 Letter from K. Shannon to the 

Honorable Sam Glasscock III).   

29. The SLC agrees.  As the SLC’s counsel explained to Plaintiff, 

“Because the Committee did not decide to terminate the lawsuit . . .  the 

precedents on the issue of discovery of a special litigation committee’s work that 

typically are cited are not on point.”  Ex. 3 (8/28/19 Email from K. Shannon to J. 

Gorris).   

30. Moreover, the materials produced to the SLC greatly exceed the scope 

of discovery under Rule 26(b).  To fully cooperate with the SLC investigation, 

Defendants produced documents technically responsive to the SLC’s requests 

                                                                                                                                                             
unavailable due to witnesses’ assertions of privilege, defendants’ frequent 
invocation of the Fifth Amendment, and no written report.  Id. 
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even when the requests were overbroad and not reasonably calculated to lead to 

admissible evidence.  As a result, the SLC received documents unrelated to the 

allegations that would nonetheless be produced if Plaintiff obtained access to 

“everything in the SLC’s possession.”   

31. Oracle separately produced over 1.1 million documents to the SLC, 

including Defendants’ emails, based solely on non-negotiated search terms from 

the SLC.  There are undoubtedly many irrelevant and privileged documents in the 

SLC’s database, including private communications between Defendants and their 

family, friends, and personal advisors having nothing to do with the NetSuite 

transaction.   

32. Allowing Plaintiff access to these personal communications would be 

highly invasive, much more so than sharing these documents with the SLC 

members who are trusted colleagues.   

33. Further, to the extent any such communications are actually relevant, 

they will be produced (subject to an appropriate confidentiality order) in response 

to Plaintiff’s separate requests for documents. 

34. As senior Oracle executives and major shareholders, Defendants are 

understandably concerned about giving an unaffiliated stockholder and its counsel 

access to privileged, non-public, and/or commercially sensitive information that 

has nothing to do with the NetSuite transaction and may impede Oracle’s ability 
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to compete in the market.  SLC members are corporate insiders, with fiduciary 

duties, who can receive access to privileged or confidential information without 

fear of waiver or misuse.  See Kalisman, 2013 WL 1668205, at *3-4.  The same 

does not hold true for Plaintiff or its counsel. 

35. Because what the SLC “requested or received” is not “relevant” to a 

“claim or defense,” Plaintiff’s request for “whatever the SLC got” exceeds the 

scope of permissible discovery under Rule 26(b).  Defendants will also suffer the 

undue burden and expense of reviewing over 1.4 million documents, most of 

which are irrelevant, to adequately prepare for depositions and trial, and to assert 

confidentiality.  

36. Plaintiff also has no need to obtain discovery from the SLC because it 

can gain access to any relevant documents through traditional, plenary discovery, 

which is already underway.  Defendants stand willing to produce all non-

privileged documents related to the allegations in the complaint from the relevant 

time period.  Ex. 5 (9/6/19 Defendants’ Amended Responses to Plaintiffs’ First 

RFP).   

37. The Court should grant a protective order to prevent Plaintiff’s fishing 

expedition into matters that are beyond the complaint and raise serious privilege 

and privacy concerns.  Doing so will still allow Plaintiff to receive relevant 
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discovery, but without imposing on Defendants the unnecessary burden of 

reviewing thousands of irrelevant documents for confidentiality concerns. 

B. Alternatively, the Court Should Grant a Motion to Quash the 

Subpoenas. 

38. The Court may quash or modify a subpoena if it “[r]equires disclosure 

of privileged or other protected matter and no exception or waiver applies.”  Ch. 

Ct. R. 45(c)(3)(A)(ii).  Ordinarily, a party does not have standing to move to 

quash a subpoena served on a non-party.  Cede & Co. v. Joulé Inc., 2005 WL 

736689, at *1 (Del. Ch. Feb. 7, 2005).  However, a party may object if 

“production of documents pursuant to the subpoena would violate a privilege held 

by the objecting party.”  Id.  Such is the case here. 

39. Court of Chancery Rule 174(h) establishes that any materials prepared 

for use in mediation and any “communications made during or in connection with 

the mediation . . . are not subject to discovery.”  Ch. Ct. R. 174(h)(3)-(4).  This 

principle is also enshrined in Delaware public policy.  NewYork.Com Internet 

Holdings, Inc. v. Entm’t Benefits Grp., LLC, 2015 WL 4126653, at *5 (Del. Ch. 

July 8, 2015) (citing the “strong public policy favoring confidentiality in 

mediation proceedings”).  On their faces, the Subpoenas implicate Defendants’ 

mediation privilege by demanding production of “all materials prepared or 

exchanged in connection with any mediation or settlement negotiations” and all 



14 
 

“communications between or among, on the one hand, the Special Litigation 

Committee or its counsel, and, on the other hand, Defendants, Oracle or their 

counsel.”  Ex. 4 ¶1(g); (i) (8/28/19 Subpoenas, Document Requests). 

40. The SLC has taken no action to put these privileged materials at issue.  

It has declined to intervene, which left control of the litigation in Plaintiff’s hands. 

41. Defendants also have personal interests at stake with respect to the 

documents provided to the SLC.  Because the SLC’s database included 

Defendants’ Oracle emails, it contained communications with Defendants’ 

personal advisors (including attorneys) on their Oracle accounts. 

42. “‘[T]he use of the company’s e-mail system does not, without more, 

destroy [] privilege.’”  In re Info. Mgmt. Servs., Inc. Derivative Litig., 81 A.3d 

278, 286 (2013) (quoting In re Asia Global Crossing, Ltd., 322 B.R. 247, 251 

(Bankr. S.D.N.Y 2005)).  The key question is “‘whether the [employee’s] intent to 

communicate in confidence was objectively reasonable.’”  Info. Mgmt. Servs., 81 

A.3d at 287 (quoting Asia Global Crossing, 322 B.R. at 258).  Defendants had a 

reasonable expectation of privacy over their Oracle email accounts because they 

were the most senior executives at the company and, by longstanding practice, 

have been permitted to use their corporate emails in this fashion.  Plaintiff has no 

right to Defendants’ privileged communications. 
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CONCLUSION 

43. For the foregoing reasons, Defendants respectfully request that the 

Court grant a protective order, or in the alternative, quash the Subpoenas. 

 

Dated: September 11, 2019 
 

 
Of Counsel 
 
Peter A. Wald 
Latham & Watkins LLP 
505 Montgomery Street, Suite 2000 
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(212) 906-1200 

YOUNG CONAWAY STARGATT  
& TAYLOR, LLP 
 
/s/ Elena C. Norman          
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Richard J. Thomas (Bar No. 5073) 
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Ellison and Safra A. Catz 
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