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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 
 

IN RE ORACLE CORPORATION 
DERIVATIVE LITIGATION  

CONSOLIDATED 
C.A. No. 2017-0337-SG 

 
LEAD PLAINTIFF’S OPPOSITION TO MOTION 

OF DEFENDANTS ELLISON AND CATZ FOR 
PROTECTIVE ORDER OR TO QUASH SUBPOENAS 

 
Lead Plaintiff Firemen’s Retirement System of St. Louis (“Lead Plaintiff”) 

hereby opposes the motion of defendants Lawrence J. Ellison and Safra A. Catz 

(“Ellison/Catz”) for a protective order or, in the alternative, an order to quash the 

subpoenas duces tecum (the “Subpoenas”) (Thomas Aff. of 9/11/19 Ex. 4) issued 

by Lead Plaintiff to (i) the Special Litigation Committee of the Board of Directors 

of Oracle Corporation (the “SLC” of “Oracle”) and (ii) Potter Anderson & 

Corroon LLC (“PAC”), Delaware counsel for the SLC (the “Motion”).   

Introduction 

1. The Motion is misconceived.  Ellison/Catz have no proper say over 

whether the SLC produces documents to Lead Plaintiff in response to the 

Subpoenas.  Ellison/Catz relinquished control over their documents and Oracle’s 

documents when the Board created the SLC and vested it with full and exclusive 

authority over Oracle in relation to this action.  The SLC retained counsel, 

commenced an investigation, obtained documents, interviewed witnesses, 

mediated the dispute with Ellison/Catz, and made a determination that Lead 

Plaintiff should litigate the derivative claims on behalf of Oracle.  Having 

 

 

 

EFiled:  Oct 07 2019 03:40PM EDT  
Transaction ID 64285396 

Case No. 2017-0337-SG 



2 
{FG-W0456779.} 

authorized the SLC to take such actions, Ellison/Catz cannot now assert control 

over documents produced to the SLC.  If the SLC had decided that PAC would 

litigate the derivative claims, Ellison/Catz could not stop the SLC or PAC from 

making use of the fruit of the SLC’s investigation.  The fact that the SLC 

determined that Lead Plaintiff and its counsel should prosecute the derivative 

claims does not change the analysis.  The SLC’s investigation materials are the 

proper subject of discovery by Lead Plaintiff, and Ellison/Catz retain no power 

over them. 

2. The Motion is an improper effort to cover-up the fruit of the SLC’s 

investigation.  To use a Watergate analogy, the toothpaste is out of the tube, and 

Ellison/Catz should not be allowed to get it back in.1   

3. During the SLC’s 468-day investigation, culminating in the 

unsuccessful mediation, the SLC (and Ellison/Catz) learned about the key facts, 

the key documents, the key witness statements, and the key valuation analyses.  

All of that information should be made available to Lead Plaintiff’s counsel.  Lead 

Plaintiff’s counsel cannot re-create the investigation materials sought in the 

Subpoenas, such as: 

a. documents obtained by the SLC from Oracle, individual 

defendants, or others; 
 

1 See https://www.quotes.net/quote/97 (“Once the toothpaste is out of the tube, it’s 
hard to get it back in.”) (H.R. Haldeman). 
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b. search protocols for the document productions;  

c. documents provided to SLC members for direct review; 

d. interview memoranda or transcripts; 

e. financial or damages analyses; 

f. any draft or final SLC report; and   

g. mediation materials. 

4. Ellison/Catz are trying to prevent the most damaging information 

from coming to light.  They want Lead Plaintiff’s counsel to start discovery from 

scratch.  Ellison/Catz can then fight discovery requests to limit their reach, 

knowing what information they want to hide.  Indeed, Ellison/Catz are now 

berating Lead Plaintiff to negotiate search protocols, even while the discovery 

disputes regarding the SLC’s investigation materials are pending.  (See Ex. A 

[Norman Letter of 9/30/19].) 

5. The improper desire to cover up the fruit of the SLC investigation is 

seen in how the Motion seeks to prevent production of any and all documents 

responsive to the Subpoenas.  The Motion makes much of the fact that the SLC’s 

database consists of 1.4 million documents, of which over 1.1 million were 

produced by Oracle.  (Mot. ¶¶ 4, 6, 12, 26, 31, 35.)2  Yet, Ellison/Catz are fighting 

not just the production of that database, they are seeking to prevent production of 
 

2 The joinders of defendants Mark Hurd and Jeffrey Henley and Evan Goldberg 
also focus on the size of the database of documents produced to the SLC.  
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all of the categories of documents identified above—such as search protocols, 

interview memoranda, and key documents presented to members of the SLC for 

their direct review.  Ellison/Catz want to hide every aspect of the SLC’s 

investigation.     

6. As discussed in the contemporaneously filed Lead Plaintiff’s Motion 

To Enforce Subpoenas (the “Motion To Enforce”), no authority supports the 

notion that a special litigation committee’s investigation materials are a black hole 

impervious to scrutiny.  The Court should not countenance an attempted cover-up 

in plain sight by Ellison/Catz. 

Background 

7. This is a stockholder derivative action challenging the acquisition of 

NetSuite Inc. (“NetSuite”) by Oracle for approximately $9.3 billion.  Lead 

Plaintiff seeks billions of dollars in damages on the theory that Oracle fiduciaries, 

aided and abetted by NetSuite fiduciaries, intentionally caused Oracle to overpay 

to buy NetSuite.  NetSuite was controlled by Lawrence Ellison, the founder, 

Chairman of the Board, Chief Technology Officer, former long-time CEO, and 

largest stockholder of Oracle. 

8. On March 19, 2018, this Court issued a Memorandum Opinion that 

denied defendants’ motion to dismiss pursuant to Rule 23.1, denied a motion to 

dismiss pursuant to Rule 12(b)(6) as to Ellison and Oracle co-CEO Safra Catz, 
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and requested supplemental briefing respecting the other director defendants.  

Lead Plaintiff voluntarily dismissed those other director defendants without 

prejudice. 

9. On May 4, Oracle’s board of directors created the SLC and 

authorized it to “(i) take all actions necessary to investigate, analyze and evaluate 

all matters relating to this lawsuit and the claims made in the action, and (ii) take 

any actions that the SLC deems to be in the best interests of the Company in 

connection with this lawsuit and any related matters.”  (SLC Mot. to Stay, July 2, 

2018, ¶ 9.) 

10. The three members of the SLC are Leon Panetta, William Parrett, and 

Charles “Wick” Moorman.  Panetta served on the special committee that approved 

the challenged transaction.  Parrett and Moorman were newly appointed directors.  

Oddly, the Motion refers to the SLC members as “trusted colleagues.”  (Mot. ¶ 

32.)  What the SLC members were trusted to do was investigate the derivative 

claims and evaluate whether the claims should be prosecuted. 

11. The SLC’s status report of November 28, 2018 described a four-

month-long process by which the SLC obtained documents from Oracle, Ellison, 

and Catz: 

On July 20, 2018, the SLC requested documents from three 
separate sources: Oracle, Mr. Ellison, and Ms. Catz. The document 
request directed to Oracle sought documents and communications of 
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both Oracle and NetSuite. In total, the SLC’s document requests 
sought 46 categories of documents across multiple sources of data. 

On August 1, 2018, counsel for Oracle and the SLC discussed 
the identity of custodians whose documents would be searched. 
Counsel agreed that Oracle would produce responsive documents and 
communications from 14 custodians. Counsel for the SLC and Oracle 
also agreed upon search terms for identifying responsive documents 
and communications. 

Throughout August 2018, Oracle made productions of 
documents responsive to the SLC’s requests. 

As noted above, the SLC’s counsel considered Plaintiff’s 
counsel’s suggestions regarding discovery and, following the August 
31, 2018 meeting with Plaintiff’s counsel, asked Oracle to produce 
documents and communications from several additional custodians. 

On September 25, 2018, Oracle began to produce documents 
and communications from the custodians. 
 Oracle has informed the SLC that, on November 21, 2018, 
Oracle completed its production of the documents responsive to the 
requests made to date. 
 Oracle’s production included documents from Mr. Ellison and 
Ms. Catz. Separately, the SLC’s counsel also requested production of 
documents from the personal accounts and electronic devices of Mr. 
Ellison and Ms. Catz. 
 To date, Oracle has produced more than 1.1 million documents. 
The SLC has now substantially completed its review of the documents 
produced to date by Oracle. 

In the course of reviewing Oracle’s documents, the SLC has 
identified seven additional categories of relevant documents and 
communications, and has asked Oracle to produce those additional 
categories of documents. 

 
(Thomas Aff. Ex. 1 ¶¶ 10-18.) 

12. On May 6, 2019, the SLC reported: 

The SLC has collected more than one million documents from 
fourteen Oracle and NetSuite custodians; received and reviewed 
productions of documents from Oracle Board directors and five non-
parties; and hired a forensic data consultant to oversee the collection 
of data from certain custodians’ cell phones. In addition to reviewing 
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documents, the SLC has conducted 39 interviews. The SLC has also 
retained its own financial advisor to assist in assessing certain 
valuation issues, including the strength of Plaintiff’s claim that 
Oracle did not purchase NetSuite at a fair price. 

 
(SLC Mot. to Extend Stay of 5/6/19 ¶ 3.)  
 

13. On August 15, 2019, the SLC filed a letter to the Court advising that 

“the SLC has determined that the Lead Plaintiff should be allowed to proceed with 

the derivative litigation on behalf of Oracle.”  (Thomas Aff. Ex. 2 at 1.)   

14. On August 28, Lead Plaintiff served the Subpoenas. 

15. On August 30, Lead Plaintiff’s counsel explained that Ellison, Catz, 

Oracle, and the SLC were each “obliged to turn over documents produced directly 

or indirectly by individual directors to the SLC,” as such documents were 

responsive to the Subpoenas and outstanding document requests to Ellison, Catz, 

and Oracle.  (Thomas Aff. Ex. 3 (email of 8/30/19 at 5:44 p.m.)) 

Argument 

16. Rule 1 provides that the Rules “shall be construed, administered, and 

employed by the Court and the parties, to secure the just, speedy and inexpensive 

determination of every proceeding.”  Ct. Ch. R. 1.  Rule 45 provides that in a 

discovery dispute “the person responding to a subpoena must show that the 

information is not reasonably accessible because of undue burden or cost”; even 

then, “the Court nevertheless may order discovery from such sources if the 

requesting party shows good cause.”  Ct. Ch. R. 45(d)(1).   
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17. Application of these Rules supports enforcement of the Subpoenas.  

The most just, speedy, and inexpensive manner for this case to proceed is for the 

SLC to turn over to Lead Plaintiff documents and information gathered from 35 

custodians and sorted over the course of the SLC’s 468-day investigation.   

18. The SLC’s documents are the logical focal point for discovery.  The 

sole task of the SLC was to investigate the derivative claims, and all of the 

documents they obtained were gathered for that reason.  They are now easily 

produced by the SLC.  Any gaps in the SLC’s investigation can be evaluated. 

19. There is no reason to incur the cost and waste of starting from 

scratch.  There is every reason to prevent defendants from trying to hide 

information already made available to the SLC.  As defendants and as Oracle’s 

most senior officers, Ellison/Catz already oversaw the negotiation of search 

protocols with the SLC.  They and Oracle and third parties already produced 

responsive documents.  No argument is made that documents not responsive to the 

SLC’s requests were produced to the SLC.  (See Mot. ¶ 30 (“[Ellison/Catz] 

produced documents technically responsive to the SLC’s requests”).)  No effort 

has been made to identify supposedly personal communications unrelated to the 

challenged transaction.  Ellison/Catz do not explain why a typical confidentiality 

stipulation and order is insufficient protection. 
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20. No defendant has any legal basis to retrieve or hide information made 

available to the SLC.  When the SLC was seeking information, every producing 

party knew the SLC might decide that the derivative claims should be prosecuted.  

If the SLC decided to litigate the derivative claims itself and retained PAC to that 

end, no defendant would be heard to argue that the SLC and PAC could not avail 

themselves of their own investigative materials.  They could not be made to start 

from scratch.  (See Ex. B (“The SLC is nearing completion of its investigation and 

intends to seek appropriate relief from the Court to realign the Company as the 

plaintiff and to pursue claims in this Action.”).  SLC documents are an ordinary 

source of discovery.  (See Mot. To Enforce Ex. I at 105 (“The parties have 

engaged in extensive discovery through the SLC process ….”); id. Ex. J ¶ 6 

(“Martha received thousands of additional pages of documents produced … 

through the Special Litigation Committee.”); id. Ex. K (SLC agreeing to “produce 

all non-privileged documents responsive”).).   

21. Ellison/Catz stand in no superior position by virtue of the SLC 

having delegated prosecution of the derivative claims to Lead Plaintiff.  Lead 

Plaintiff’s counsel has the same need for the SLC’s investigative materials to 

prosecute derivative claims on behalf of Oracle. 

22. Ellison/Catz erroneously argue that Lead Plaintiff and its counsel, 

unlike SLC members, do not bear fiduciary duties and therefore cannot be trusted 
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with the SLC’s documents.  (Mot. ¶ 34.)  Lead Plaintiff and its counsel are 

fiduciaries.  See In re M & F Worldwide Corp. S’holders Litig., 799 A.2d 1164, 

1173 (Del. Ch. 2002) (“Having stated derivative claims on behalf of MFW, the 

plaintiffs and their counsel took on a responsibility to act in the best interests of 

MFW, and not just themselves.”); Youngman v. Tahmoush, 457 A.2d 376, 379 

(Del. Ch. 1983) (“Simply put, the plaintiff in a derivative action must be qualified 

to serve in a fiduciary capacity as a representative of a class, whose interest is 

dependent upon the representative’s adequate and fair prosecution.”).  Lead 

Plaintiff and its counsel would also be bound by a standard confidentiality order. 

23. The notion that production of the database collected by the SLC 

would “violate Rule 26” (Mot. ¶ 4) should be rejected out of hand.  The official 

comment to the 2019 amendment to Delaware Court of Chancery Rule 26(b)(1) 

provides:   

The scope of discovery remains “broad and far-reaching....” Cal. 
Pub. Emps. Ret. Sys. v. Coulter, 2004 WL 1238443, at *1 (Del. Ch. 
May 26, 2004) (citation omitted). “[T]he spirit of Rule 26(b) calls for 
all relevant information, however remote, to be brought out for 
inspection not only by the opposing party but also for the benefit of 
the Court ....” Boxer v. Husky Oil Co., 1981 WL 15479, at *2 (Del. 
Ch. Nov. 9, 1981). Relevance “must be viewed liberally,” and 
discovery into relevant matters should be permitted if there is “any 
possibility that the discovery will lead to relevant evidence.” Loretto 
Literary & Benevolent Inst. v. Blue Diamond Coal Co., 1980 WL 
268060, at *4 (Del. Ch. Oct. 24, 1980). 
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The SLC’s only purpose was to investigate the derivative claims, and it negotiated 

search terms and identified custodians to that end. 

24. Ellison/Catz have no claim over personal emails on Oracle’s servers 

that were produced to the SLC.  “The board of directors, not senior management, 

has the final say on accessing any employee’s email.”  In re Info. Mgmt. Servs., 

Inc. Deriv. Litig., 81 A.3d 278, 290 (Del. Ch. 2013). 

25. The only category of documents sought in the Subpoenas to which 

Ellison/Catz make a discrete argument are the mediation materials.  (Mot. ¶ 39.)  

The argument is frivolous as applied to the SLC’s mediation materials.  

Presumably, the SLC submitted a mediation statement that contained discovery 

materials and analyses that the SLC believed was most persuasive in 

demonstrating the merit and value of the derivative claims.  Lead Plaintiff should 

not be in the dark about the best information and analyses within the SLC’s 

possession, especially if the SLC already shared that material with Ellison/Catz in 

the mediation.  Such discovery material could be of greatest value to Lead 

Plaintiff’s counsel and could be the discovery material Ellison/Catz most want to 

hide. 

26. Additionally, Ellison/Catz have no standing to prevent the SLC or 

PAC from sharing information with Lead Plaintiff’s counsel.  The SLC can 

invoke the common interest doctrine and voluntarily turn over information to 
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Lead Plaintiff’s counsel.  The SLC and Lead Plaintiff share “a common interest” 

in facilitating efficient prosecution of the derivative claims.  D.R.E. 502(b)(3).  

Voluntary disclosure would “involve primarily legal issues” (not a common 

interest in a commercial venture) and would “facilitate the rendition of legal 

services.”  In re Lululemon Athletica Inc. 220 Litig., 2015 WL 1957196, at *9 

(Del. Ch. Apr. 30, 2015). 

27. In a footnote (Mot. ¶ 27 n.2), Ellison/Catz try to distinguish Ryan v. 

Gifford, 2007 WL 4259557 (Del. Ch. Nov. 30, 2007), in which Chancellor 

Chandler found “good cause” under Garner to vitiate the claimed attorney-client 

privilege between the company and counsel for a non-Zapata special committee 

respecting communications between them about the investigation and the final 

report.  Id. at *3.  The key sentence is as follows:  “Of particular importance is the 

unavailability of this information from other sources when information regarding 

the investigation and report of the Special Committee is of paramount importance 

to the ability of plaintiffs to assess, and ultimately prove, that certain fiduciaries of 

the Company breached their duties.”  Id. 

28. The work product of the SLC is of “paramount importance.”  Not 

only did the SLC gather a trove of documents after negotiating search terms, PAC 

presumably culled documents for direct review by SLC members, drafted 

interview memoranda, received financial or damages analyses, drafted a 
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mediation statement, and may have prepared a draft or final report.  This 

distillation of the SLC’s investigatory record is readily available to the SLC and 

PAC and not otherwise readily available to Lead Plaintiff.  Ellison/Catz have no 

standing to deprive Lead Plaintiff’s counsel of this information. 

29. Lead Plaintiff’s need is greater given that the SLC has validated the 

derivative claims.  The usual rationale for limiting a stockholder plaintiff’s access 

to SLC materials is that the SLC has made a determination that the derivative 

litigation should not proceed.  See, e.g., Sandys v. Pincus, C.A. No. 9512-CB, ¶ 2 

(Del. Ch. July 13, 2018) (Order) (Mot To Enforce Ex. H) (allowing stockholder 

plaintiff who objected to a proposed special litigation committee settlement to 

obtain, in addition to the committee’s report, (i) documents provided to committee 

members for their direct review, (ii) interview memoranda, and (iii) documents 

shown to witnesses); Grimes v. DSC Commc’ns Corp., 724 A.2d 561, 567 (Del. 

Ch. 1998) (allowing stockholder plaintiff in Section 220 action, following 

rejection of a Rule 23.1 demand, to “receive copies of the Special Committee’s 

report,” plus meeting minutes).  Here, Lead Plaintiff should have access to the full 

investigative file in order to evaluate the need for further discovery, prepare for 

depositions, and proceed with the prosecution of the action. 
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Conclusion 

For all the foregoing reasons, Lead Plaintiff respectfully requests that the 

Court deny the Motion. 
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