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 In accordance with this Court’s order (Doc. 33), Plaintiffs-Appellants 

Shaun A. House and Demetrios Pullos respectfully submit this short response 

to Theodore H. Frank’s motion seeking to be appointed amicus curiae with full 

rights to participate as a “de facto appellee” in the appeal—in other words, to 

obtain the same intervention rights on appeal that he failed to obtain before 

the district court. While Frank’s motion is substantively baseless (and replete 

with unhelpful ad hominem attacks), Plaintiffs defer entirely to the Court on 

what it believes will be most useful to the panel for resolving these appeals. 

 We do note, however, that Frank’s request is indeed candid in one 

respect. This “amicus” does not come in sheep’s clothing; this wolf comes as a 

wolf. Frank is a partisan in these matters; his work has been “widely criticized 

as ‘long on ideology and short on law.’” Koz v. Kellogg Co., No. 09-CV-1786- 

IEG (WMC), 2013 U.S. Dist. LEXIS 129205, at *13 n.3 (S.D. Cal. Sep. 10, 

2013). And the basis for that judicial assessment is well-reflected on the face 

of his pleadings: he admits that his work here is designed to achieve objectives 

via litigation that he has not achieved via the political process; he purchased 

Akorn shares with the specific aim of increasing, not reducing, the cost and 

expense of litigation in this case; he intends to seek his own fees for his “win” 

below—an apparent racket of his own—rather than file a proper suit for 
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“corporate waste” if he genuinely believes Defendants’ decision to settle was 

unwarranted; and he ignores that the parties in this case followed precisely 

the path outlined and encouraged by the Delaware courts, including in the 

landmark decision (Trulia) that this Court adopted in Walgreen. See 

Plaintiffs’ Opening Br. 33 n.10,  Nos. 19-2401 & 19-2408 (so explaining). 

 As best we can tell, Frank has yet to find merger litigation that he likes, 

even though Congress (with its enactment of Section 14) plainly disagrees. 

See, e.g., Schreiber v. Burlington N., Inc., 472 U.S. 1, 8-9 (1985) (describing 

the importance of disclosure so shareholders, not courts, can judge the fairness 

of proposed mergers). But sometimes to a hammer everything is a nail. Frank 

is apparently a hammer, and a particularly blunt one at that. So if the Court 

wishes to find a truly objective third party to defend the judgment below, it 

may wish to consider a neutral advocate among the many talented lawyers 

constituting this Court’s bar. Otherwise, Plaintiffs are happy refuting each of 

Frank’s points at the appropriate time, in whatever format the Court finds 

most useful for its consideration and disposition of these appeals. 

 For now, we offer only a few additional observations in response to 

Frank’s immediate submission. 
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 1.  Frank predicates his motion partly on being an “Akorn shareholder.” 

Mot. 2. This does not tell the whole story. Frank purchased his first 100 shares 

of Akron, Inc., common stock on June 20, 2017 (House Doc. 36-1 at ¶ 14)—two 

months after the merger at issue was announced, and weeks after the first 

shareholder case was filed. That means his purchase came after the record 

date to vote on the merger, and he does not even fall within the voting class 

that Plaintiffs sought to protect via this litigation. See, e.g., House Doc. 65-2 at 

6 (“Only holders of [Akorn] common shares as of record as of the close of 

business on June 9, 2017 [were] entitled to vote at the special meeting and any 

adjournments or postponements thereof.”); see also, e.g., 7547 Corp. v. Parker 

& Parsley Dev. Partners, L.P., 38 F.3d 211, 230 (5th Cir. 1994) (“[W]e are 

unwilling to expand standing under section 14(a) of the Exchange Act to 

interest-holders who are not qualified to vote.”); Bensinger v. Denbury Res., 

Inc., No. 10-CV-1917, 2012 U.S. Dist. LEXIS 140801, at *12-*13 (E.D.N.Y. 

Sep. 28, 2012) (“The relevant corporate action for which proxies were solicited 

in this case was the proposed merger, and because Bensinger lacked the right 

to vote on the merger, he lacks standing to bring a § 14(a) claim.”) (collecting 

cases so holding). 
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 Frank thus acquired these shares with the simple purpose of engaging 

in burdensome litigation. As he effectively admits, his plan was to use the 

pretense of his late-acquired shares to object to any settlement and request a 

personal fee in the event his objection is (wrongly) sustained—all over 

litigation filed before he owned anything and a merger on which he lacks a 

right to vote. See, e.g., House Doc. 36-1 at ¶ 14 (date of purchase); House Doc. 

35-1 at 21 (seeking fees for his activist litigation).1 And in this particular 

instance, Frank was not content to object to an existing case; he sought to re-

open litigation that was already resolved out of court, lacking any live case or 

cognizable Article III controversy. 

 This type of litigation-generating behavior is not condoned by the 

Federal Rules, and it is inconsistent with one of the primary purposes of the 

PSLRA—to stop professional litigants from buying stock for the purpose of 

creating unnecessary controversies. See 15 U.S.C. 78u-4(a)(2)(A)(ii) (requiring 

PSLRA plaintiff to certify that she did not “purchase the security that is the 

subject of the complaint * * * in order to participate in any private action 

 
1 Indeed, Frank has indicated that if the judgment below is affirmed, he 
intends to burden the district court and the parties with a baseless motion for 
fees—as an amicus with no fee-shifting provision in place—in actions that were 
dismissed over two years ago. See House Doc. 88. 
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arising under this chapter”). Frank led the district court down an 

impermissible path, and now he hopes to submit full briefs as a party despite 

being denied the right to intervene below. Whatever the ultimate merit of his 

request, he should be upfront about the context in which he makes it. 

 2.  Amicus briefs are disfavored when they “attempt to inject interest 

group politics into the federal appeals process.” Voices for Choices v. Ill. Bell 

Tel. Co., 339 F.3d 542, 544 (7th Cir. 2003); see also American Satellite Co. v. 

United States, 22 Cl. Ct. 547, 549 (Cl. Ct. 1991) (“courts have frowned on 

participation which simply allows the amicus to litigate its own views”). Yet 

that is Frank’s avowed purpose here: he “strives to achieve greater federal 

scrutiny of abusive class-action tactics.” Mot. 5. Frank fronts an “ostensibly 

‘activist’ organization,” Koz, 2013 U.S. Dist. LEXIS 129205, at *13 n.3, and 

that general bent permeates his extended filings. 

 For example, rather than focus on the merits of this case, Frank’s 

motion itself repeatedly refers to Plaintiffs’ counsel as “strike suit filers” who 

settle “purely for attorneys’ fees and cumulative disclosures worthless to 

shareholders.” Mot. 1, 7. He has submitted a long appendix in a related appeal 

with a copy of a law-review article again unrelated to this case (and, indeed, 

not obviously permitted by this Court’s local rules). And he generally focuses 
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on his policy views—the alleged “scourge” of securities litigation—rather than 

the actual record below. This type of litigant activity tends to drive up costs 

and distract from a case’s merits. And while we submit his policy views are 

plainly wrong, they are better suited for Congress or the Rules Committee, 

not interjected (at a full 14,000 words) into a non-existent, resolved Article III 

dispute.2 

 Nor is Frank remotely evenhanded in his partisan critique. It is true 

that some securities litigation should not be filed. But it is just as true that 

legitimate securities litigation accomplishes a valuable social good. It does no 

one any use to paint with Frank’s broad brush. He does not, for example, 

acknowledge that Plaintiffs’ counsel—the same ones who supposedly only file 

“strike suits” seeking “worthless” disclosures—have repeatedly prevailed in 

 
2 While Frank touts his “national acclaim” (Mot. 5), he fails to acknowledge 
that many courts have found his legal arguments unhelpful or baseless. See, 
e.g., Kumar v. Salov N. Am. Corp., No. 14-CV-2411-YGR, 2017 U.S. Dist. 
LEXIS 105463, at *12 n.4 (N.D. Cal. July 7, 2017) (collecting cases where 
Frank’s arguments have been rejected), aff’d, 737 F. App’x 341 (9th Cir. 2018); 
Lonardo v. Travelers Indem. Co., 706 F. Supp. 2d 766, 785 (N.D. Ohio 2010) 
(criticizing CCAF’s objections as “long on ideology and short on law”); see also, 
e.g., City of Livonia Emps.’ Ret. Sys. v. Wyeth, 2013 U.S. Dist. LEXIS 113658, 
at *15 (S.D.N.Y. Aug. 7, 2013) (finding objection led by Frank “does not seem 
grounded in the facts of this case, but in [objector’s] and [Frank’s] objection to 
class actions generally”). 
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contested litigation. Just recently, they have been awarded mootness fees by 

two federal courts (despite Frank’s insistence that such fees are prohibited by 

federal law and designed only to evade judicial review)3; they prevailed in the 

Eighth Circuit on an issue predicated on a corporate decision to hide important 

net-income projections from shareholders (directly analogous to a missing 

disclosure here), which resulted in a common-fund settlement4; and they 

defeated several motions to dismiss in Section 14(a) actions when corporate 

defendants refused to remedy disclosure deficiencies before a shareholder 

vote.5 

 
3 Chen v. Select Income REIT, No. 18-CV-10418 (GBD) (KNF), 2019 U.S. Dist. 
LEXIS 177687 (S.D.N.Y. Oct. 11, 2019) (awarding mootness fee under 
common-benefit doctrine); Comeaux v. Seventy Seven Energy, Inc., No. CIV-
17-191-M, 2018 U.S. Dist. LEXIS 220373 (W.D. Okla. Feb. 26, 2018) (same). 

4 Campbell v. Transgenomic, Inc., 916 F.3d 1121 (8th Cir. 2019). This is also to 
say nothing of Kahn Swick & Foti, LLC’s recent representation as class 
counsel (along with two other firms) in Erica P. John Fund, Inc. v. 
Halliburton Co., No. 3:02-cv-1152-M, 2018 U.S. Dist. LEXIS 69143 (N.D. Tex. 
Apr. 25, 2018), a matter procuring a $100 million settlement for shareholders 
in a Section 10(b) action. 

5 Karp v. First Conn. Bancorp, Inc., Civil Action No. RDB-18-2496, 2019 U.S. 
Dist. LEXIS 162819 (D. Md. Sep. 24, 2019); Plant v. Jaguar Animal Health, 
Inc., No. 17-cv-04102-RS, 2019 U.S. Dist. LEXIS 121921 (N.D. Cal. June 28, 
2019); In re Envision Healthcare Corp., Civil Action No. 18-cv-01068-RGA, 
2019 U.S. Dist. LEXIS 159356 (D. Del. Sep. 19, 2019). 
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 Frank may not like these results, but a false narrative about Plaintiffs’ 

counsel is unlikely to assist the Court in its resolution of these appeals.6 

 3.  In the end, Frank’s request to participate in this proceeding is 

apparently driven by his desire for the judiciary to craft its own general 

scheme of securities reform or, maybe, just for Frank’s own pecuniary gain. 

Either way, being forced to comply with the applicable word limit for amicus 

briefs might cause Frank to focus on the actual legal issues (e.g., the district 

court’s lack of jurisdiction, abuse of inherent authority, and failure to apply the 

correct legal standard to the supplemental disclosures), rather than his own 

personal crusades. 

 

 

 

 

 

 
6 Frank also suggests there is something remarkable about the fact that 
Plaintiffs’ counsel—firms that focus on shareholder litigation—regularly file 
actions on behalf of shareholders. The fact is that Congress intended firms to 
file private actions to enforce the securities laws, and Plaintiffs’ counsel would 
have less work if corporations would simply disclose the material that courts 
have repeatedly declared those corporations are obligated to produce. 
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            Respectfully submitted. 
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