


















Footnotes

* Judge Murphy, Judge Smith, and Judge Kelly would grant rehearing en banc. Judge Benton, Judge Bye, and Judge

Gruender did not participate in the consideration or decision of this matter.

1 Green Jacobson argues that Oetting lacks standing to contest the manner in which the remainder of the NationsBank

settlement fund is distributed because he did not cash his initial distribution check and therefore has no personal interest

in the issues on appeal. This contention is frivolous. As class representative, Oetting “assume[d] a position of a fiduciary

character” such that he is not only entitled to represent the interests of the class, but has a duty to do so. Cohen v.

Beneficial Indus. Loan Corp., 337 U.S. 541, 549, 69 S.Ct. 1221, 93 L.Ed. 1528 (1949). Therefore, Oetting has standing

to ensure that the remainder of the fund—now some $2.7 million—is distributed in a manner that is most beneficial to the

class. Indeed, not only representative class plaintiffs but also non-named class members who have timely objected may

appeal a district court's order of a cy pres distribution of settlement funds. See In re Lupron Mktg. & Sales Practices

Litig., 677 F.3d 21, 29 (1st Cir.2012); Nachshin v. AOL, LLC, 663 F.3d 1034, 1037–41 (9th Cir.2011) (objecting class

members successfully challenged the district court's choice of cy pres recipient on appeal).

2 “The term ‘cy pres' is derived from the Norman French expression cy pres comme possible, which means ‘as near as

possible.’ The cy pres doctrine originated as a rule of construction to save a testamentary charitable gift that would



otherwise fail, allowing ‘the next best use of the funds to satisfy the testator's intent as near as possible.’ ” In re Airline

Ticket Comm'n Antitrust Litig., 268 F.3d 619, 625 (8th Cir.2001) ( “Airline Tickets I ”) (quotation omitted).

3 Class members who received but did not cash prior distributions might be included in a further distribution, because

attitudes and financial conditions may change over ten years. Obviously, we leave the details of the further distribution,

and the question how to dispose of any unclaimed funds after that distribution, to the discretion of the district court.

4 The separate BankAmerica settlement fund had $1,376,000 remaining after the second distribution. Counsel for the

BankAmerica Classes moved to distribute that money to class members who cashed checks in the 2009 distribution

and would receive at least $100 in this final distribution. Class counsel also moved for an award of attorneys' fees and

requested that funds remaining after the final distribution be distributed cy pres in four equal parts to LSEM, the Federal

Bar Foundation, MFY Legal Services, Inc. in New York charities, and the Kathryn A. McDonald Education Advocacy

Project of the New York Legal Aid Society. The district court has not ruled on this motion.

5 The contention is factually inaccurate, as the settlement agreement only permitted distribution of remaining funds to

charities at the court's sole discretion. The district court's June 2004 order authorizing an initial distribution improperly went

further, stating that funds remaining “by reason of returned or unpaid checks or otherwise” would be paid to “Authorized

Claimants” in a second distribution, and any remaining funds “shall be contributed to non-sectarian, not-for-profit, 501(c)

(3) organization(s) as determined by the court in its sole discretion.”

6
We also do not address the distinct question whether Rule 23(e) of the Federal Rules of Civil Procedure requires

a district court to identify proposed recipients of any cy pres distribution of unclaimed funds in the original notice of a

proposed class settlement. Compare In re Baby Prods., 708 F.3d at 180, with In re Katrina, 628 F.3d at 198; see

generally Petrovic v. Amoco Oil Co., 200 F.3d 1140, 1153 (8th Cir.1999) (notice at this stage “need only satisfy the

broad reasonableness standards imposed by due process”).

7 Because Oetting objected generally to the proposed cy pres distribution, we may review whether the district court correctly

interpreted and applied our precedent in Airline Tickets I and II. See Lebron v. Nat'l. R.R. Passenger Corp., 513 U.S.

374, 379, 115 S.Ct. 961, 130 L.Ed.2d 902 (1995).

8 Oetting did offer belated suggestions of potential cy pres recipients in a surreply never accepted for filing. He also failed

to raise any issue before the district court about notice to class members of the proposed cy pres distribution.
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