
 
UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 

 

                ) 

IN RE BANKAMERICA CORP.             ) 

SECURITIES LITIGATION            )  Case No. 4:99-MD-1264-CDP 

       ) 

 

MEMORANDUM IN SUPPORT OF MOTION FOR REDERMINATION OF 
ATTORNEYS’ FEES PURSUANT TO THE PSLRA,  

FORFEITURE, AND DISGORGEMENT 
 

 COMES NOW, David P. Oetting, class representative for the NationsBank class, by and 

through the undersigned, and files this Memorandum in support of his Motion for Redetermination 

of Attorneys’ Fees Pursuant to the PSLRA, Forfeiture and Disgorgement, and states the following: 

Introduction 

 The Motion is directed at Green Jacobson, P.C. (formerly known as Green Schaaf & 

Jacobson, P.C.), former lead class counsel, now in bankruptcy (herein “Debtor”) and its co-class 

counsel:  Chitwood & Harley (co-lead counsel); Stull Stull & Brody (co-lead counsel); Entwistle & 

Cappuci (executive committee member); and Wolf Haldenstein Adler Freemen & Herz, LLP 

(executive committee member) appointed by this Court in 1999 pursuant to Judge Nangle’s Order. 

[Doc. 19].  None of the co-class counsel have formally withdrawn from the case or been discharged 

by the Court; instead, each remains of record. Debtor closed its doors, terminated its practice of law, 

and was subsequently removed as class counsel in 2015. [Doc. 842]. 

 This Motion is based upon events which have occurred, been discovered or found pursuant 

to orders of this Court or the Eighth Circuit Court of Appeals since 2014, and do not involve events 

recited in 2018 Eighth Circuit decision, In re Green Jacobson, P.C., 911 F.3d 924 (8th Cir. 2018).  They 

are premised upon the ongoing jurisdiction of this Court over the instant action specifically with 

respect to the award of attorneys’ fees. 
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Disgorgement under the PSLRA 

 Following the 1998 merger of NationsBank and BankAmerica to form Bank of America 

Corporation, shareholders filed multiple class actions around the country alleging violations under 

the Private Securities Litigation Reform Act (“PSLRA”), 15 U.S.C. § 78u-4, and state securities laws. 

The cases were transferred by the Judicial Panel on Multidistrict Litigation to the Eastern District of 

Missouri. [Doc.1].  This Court certified four plaintiff classes, two classes of NationsBank 

shareholders and two classes of BankAmerica shareholders. The Debtor, Chitwood & Harley, and 

Stull Stull & Brody were appointed co-class counsel. Entwistle & Cappucci and Wolf Haldenstein 

Adler Freemen & Herz, LLP were appointed executive committee members. [Doc. 19]. 

 The transferred cases were resolved when the Court approved a $490 million global 

settlement. The NationsBank classes were allocated $333.2 million as a part of the settlement. At 

that time the Court found this to be “one of the largest settlements awarded in a securities action 

since the passage of the PSLRA. See Securities Class Action Clearinghouse Database maintained by 

Stanford Law School at http://securites.stanford.edu/.” In re BankAmerica Corp. Sec. Litig., 210 

F.R.D. 694, 701 (E.D. Mo. 2002). In footnote 6 of the Court’s opinion it stated, “According to this 

database, the recovery of the NationsBank plaintiffs alone would be the third largest since the 

passage of the PSLRA, ….” Id. Finally, the Court in its opinion stated, “The Court . . . remains 

satisfied that Messrs. Oetting, Kloster, Hempen and Hepworth have fairly, and properly, worked for 

the interest of the NationsBank classes as required by Fed.R.Civ.P. 23 (a)(4) and the PSLRA.” Id. at 

713. 

 As for the award of attorneys’ fees, co-class counsel and executive members of the 

NationsBank classes petitioned the Court for an award of 25% of the $333.2 million settlement. 

[Doc. 486].   The request was more than four times their reported lodestar. [Doc. 575]. The Court 

found that such a percentage of attorney fees would overcompensate counsel at the expense of the 
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NationsBank classes. [Doc. 575 at 7]. Instead the Court found that a reasonable fee award to be 18% 

of the net recovery of the NationsBank classes. Id. The net recovery was calculated to be 

$326,841,246.48. [Doc. 575 at n.8].  Distribution of the fee award to the various participating 

counsel was left up to the responsibility of lead counsel. [Doc. 575 at 7-8].  See the Auditor’s Report 

to the Court on how the fees were distributed. For convenience sake, attached is a page from the 

Report setting forth the distribution of fees and expenses. See Exhibit 1.  

 On May 13, 2004, a joint motion was made to the Court requesting a first distribution to the 

NationsBank classes and the BankAmerica classes of the Settlement Funds. [Doc. 616]. The Court 

having considered the same ordered “that the Net Settlement Fund shall be distributed to the 

Authorized Claimants listed on the computer printout submitted with the Affidavit of Edward J. 

Sincavage [of Heffler, Radetich & Saitta, L.L.P. (“Heffler”)] in proportion to the Recognized Loss 

allocable to each eligible claimant as shown on such printout.” [Doc. 630 at 2].  This list of claimants 

was contained on a CD-ROM and filed under seal. [Docs. 619 and 632]. Contained within the list of 

Authorized Claimants on the CD-ROM were fifteen fraudulent claims that had been submitted to 

and approved by Heffler by one of its own employees, Christina Penta, working with others outside 

the organization.  The total amount of those fifteen claims were $5,879,073.36. As a result, from the 

$333.2 million settlement fund available for the class for which attorneys’ fees were calculated, the 

NationsBank class was never actually paid that amount because Mr. Penta and others received the 

monies which they were not entitled to. 

 Some four years following the first distribution class counsel moved for a second and 

purportedly final distribution.  They asked for $4.9 million to be distributed despite the fact that 

there was almost $8 million of cash in the settlement fund.  In addition, there was nearly $6 million 

missing from the Penta fraud.  On a nominal basis there was almost $14 million in the settlement 

fund, but less than $5 million was distributed as a final distribution, favoring a yet unknown charity 
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over absent class members with regard to the remaining almost $3 million still waiting to be 

distributed.   

 Class counsel then moved to distribute the remaining $2.7 million—and any other future 

recoveries received by the settlement fund, i.e. the claim for $6 million —to three cy pres recipients 

and for a second distribution of attorneys’ fees for themselves.  [Doc. 777]. Oetting, on behalf of the 

class, objected. [Doc. 790]. Over Oetting’s objection, the Court granted class counsel’s motion for cy 

pres distribution (holding that the only cy pres recipient should be paid to Legal Services of Eastern 

Missouri) and attorneys’ fees. [Doc. 802]. Oetting then appealed. 

 In its 2015 cy pres decision, In re BankAmerica Corp. Sec. Litig., 775 F.3d 1060 (8th Cir. 2015), 

the Eighth Circuit vacated the Court’s order with regard to the award of the cy pres distribution and 

remanded to case back to this Court, and also vacated the award of any attorneys’ fees “to be 

redetermined upon the completion of the additional distribution(s) to the NationsBank Classes that 

result from this decision.” Id. at 1068. At that point, specifically as to Green Jacobson, P.C., the 

Eighth Circuit was unaware that the Debtor had closed its door and terminated the practice of law 

effective December 31, 2014. 

 While the cy pres decision was on appeal, the Debtor had paid itself its claimed fees of 

$98,114.34, and sent LSEM a check for $2.6 million. After the case was remanded back to this 

Court, LSEM returned the $2.6 million to the Clerk of this Court. And as a result of the decision of 

In re Green Jacobson, P.C., supra, David Sosne, the Trustee for the Debtor, has now returned the 

$98,114.34 to the Clerk of this Court.  Mr. Sosne still holds $34,164.09 from the US Bank account 

ending in 1500 per this Court’s order. [Doc. 966].  

 Under the PSLRA, 15 U.S.C. § 77z-1(a)(1) provides that “[t]he provisions of this subsection 

shall apply to each private action arising under this subchapter that is brought as a plaintiff class 
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action pursuant to the Federal Rules of Civil Procedure.”  Subsection (6) address the restriction on 

payment of attorneys’ fees and expenses. It holds: 

Total attorneys’ fees and expenses awarded by the court to counsel for the 
plaintiff class shall not exceed a reasonable percentage of the amount of any 
damages and prejudgment interest actually paid to the class. (emphasis added). 
 

Because “[t]he private securities litigation system is undermined by those who seek to line their own 

pockets,” Congress “limit[ed] the award of attorney[s’] fees and costs to counsel for a class to a 

reasonable percentage of the amount of recovery awarded to the class.”  H.R. Rep. No. 104-369, at 

31-32, 36 (1995) (Conf. Rep.). 

 Based on the PSLRA’s statutory language and clear Congressional intent, it is unsurprising 

federal courts that have considered the issue have held that the PSLRA bars a fee award unless there 

are damages or a monetary settlement actually paid to the class.  In Mostaed v. Crawford, No. 3:11-cv-

00079-JAG, 2012 WL 3947978, at *7 (E.D. Va. Sept. 10, 2012), the court denied attorneys’ fees 

because the plaintiffs achieved only supplement disclosures and “not…a monetary judgment” 

reasoning that the PSLRA “clearly preclude[d] them from seeking attorney’s fees based on alleged 

[SEC] violations”; see also Masters v. Wilhelmina Model Agency, Inc., 473 F.3d 423 (2d Cir. 2007) which 

drew upon the PSLRA in denying computation of fees based on anything but damages “actually 

paid to the class”. 

 What has not been actually paid to the class?  Clearly, the $5,879,073.36 paid to the fifteen 

fraudulent claimants were not paid to the class.  That is money the class will never see unless 

criminal restitution payments somehow equal that over time. At the rate that Heffler is turning over 

funds every six months per the Court’s order [Doc. 966], it will never happen just based on interest 

charged for the loss.1 

 
1 The latest disbursement from Heffler on July 17, 2019 was $1,062.42 representing six months of restitutions payments 
received from the criminal cases. 
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 Also, Debtor and co-class counsel should not receive any credit, but in fact should be 

charged for the efforts of Oetting and his attorneys expended in reversing the cy pres award and the 

fees that have been now returned to the Clerk of this Court. Although the class will actually be paid 

the $2,698,114.34, it was not through the efforts of past co-class counsel; indeed, it will be in spite 

of the hostile acts of past class counsel.  

 As stated in In re BankAmerica Corp. Sec. Litig., 775 F.3d 1060, 1068 (2015), relying on In re 

Baby Prods. Antitrust Litig., 708 F.3d 163 (3d. Cir. 2013):  

Where a district court has reason to believe that [class] counsel has not met its 
responsibility to seek an award that adequately prioritizes direct benefit to the 
class, we therefore think it appropriate for the court to decrease the fee award.  
In re Baby Prods., 708 F.3d at 178. Evaluating whether attorneys’ fees should be 
reduced for this reason may require the court “to withhold all or substantial 
part of the fee until the distribution process is complete.” Id. at 179, quoting 
Manual for Complex Litigation § 21.71 (4th ed. 2008). 

 

            In In re Green Jacobson, P.C., 911 F.3d 924, 930 (8th Cir. 2018), the Eighth Circuit emphatically 

ruled: 

A state statute of limitations does not govern the exercise of a federal court’s 
equitable power in a class action case to order that attorneys’ fees previously 
awarded by the court should be disgorged. … Because the district court has an 
affirmative duty to assure that the award of attorneys’ fees is fair and proper, 
no class member needs standing or even needs to object, “for the district court 
to reconsider the amount of attorneys’ fees and decide upon an amount”.  
Zucker v. Occidental Pet. Corp., 192 F.3d 1323, 1328 (9th Cir. 1999).  

 
In footnote 2, the Eighth Circuit made it clear that despite prior litigation, it expressed no view 

whether a further request for disgorgement would be precluded, in whole or in part.  And yet the 

footnote did not even reference the PSLRA which is strictly statutory. 

Debtor and Co-Class Counsel have failed to perform a duty 
they were specifically charged with by the Court  

and they took hostile action against the class 
 

 Judge Nangle clearly set the bar on the attorneys’ duties in this case after awarding them the 

18% fee of the net settlement fund. Co-class counsel Wolf Haldenstein Adler Freemen & Herz, LLP 
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requested additional fees and expenses of $30,974.00 for recovery of the first fraudulent claim 

known as “Lagerveld”2.  This was discovered after the first distribution had already been made. 

Judge Nangle denied the request reasoning, “As lead counsel in [this case] any time and expense 

Wolf and Haldenstein incurred with respect to Lagerveld fell within the purview of their 

responsibilities in handling the collection of the BankAmerica settlement fund.  The investigation 

and resolution of Lagerveld’s fraudulent settlement claims is in direct relation to the BankAmerica 

litigation and settlement, for which Wolf and Haldenstein have already been compensated.”  [Doc. 

688]. 

 The first distribution of the NationsBank settlement fund was made in July, 2004.  The 

checks were sent out with an accompanying cover letter containing an exculpatory clause that was 

neither authorized nor approved by the Court, a fact later so noted by this Court [Doc. 936].  Class 

counsel was seeking to protect themselves at the expense of the class. See also Expert Report of 

Michael Downey at 8 (“Downey Report”), marked as Exhibit 2. 

 The second distribution was made in April of 2009.  What caused the delay? Between the 

first distribution and the second scheduled distribution of April, 2009, the Court was having to deal 

with late claims. On February 1, 2005, this Court authorized the filing of 6,073 supplemental claims. 

[Doc. 645]. On February 22, 2005, this Court authorized payment of the DeRoeck claims totaling 

more than $570,000. [Doc. 650].  On August 26, 2005, this Court denied the Edward Jones late 

claims largely because this Court found that there was not enough money in the settlement fund to 

pay them. Standing on prior time limits, the Court denied the motion. However, at the same time 

the Court was unaware that $5.8 million had been paid out as a result of the Penta scheme. [Doc. 

670].  On November 10, 2005, Martha A. Thompson filed a pro se “Motion Requesting an Exception 

to the Courts June 14, 2004 Order Setting a Deadline for the Acceptance of Claims”. [Doc 675]. The 

 
2 United States v. Lagerveld, CR-04-111,  
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Court granted the motion on October 6, 2006. Further, the Court ordered that the late claimants 

were to be treated as “Authorized Claimants” for all purposes. [Doc. 686].  Co-class counsel never 

asked for additional compensation for all their work involved here because as Judge Nangle had 

already declared, this work “fell within the purview of their responsibilities in handling” this case. 

 The fraud on the NationsBank class by Mr. Penta and his confederates was discovered in the 

summer of 2008, right about the time Judge Nangle was prepared to order a second and perhaps 

final distribution. [Doc. 694].  When the fraud was learned, Judge Nangle withdrew his order of 

distribution. [Doc. 695]. He passed away shortly thereafter. 

 Once the $5.8 million Penta fraud was discovered, it was up to class counsel to seek a 

recovery for the NationsBank class. It was “their responsibilities in handling the collection of the 

BankAmerica settlement fund”.  See also Downey Report at 8. Oetting, a class representative, 

inquired as to what actions was class counsel going to take in order to protect the class settlement 

fund.  He was told that class counsel was going to pursue action against Heffler.  He was also told 

that a tolling agreement was in place between class counsel and Heffler so that the statute of 

limitations was not running. See Affidavit of David P. Oetting, marked as Exhibit 3. 

 Class counsel filed a supplemental complaint against Heffler on October 29, 2009. [Doc. 

723]. In its supplemental complaint it sought to recover the funds stolen from the NationsBank 

classes. It made several different claims such as negligence and breach of fiduciary duty.  On May 3, 

2010, Heffler moved to have the supplemental complaint stricken because leave of court had not 

been granted in order to file the same. [Doc. 745].  Then on November 5, 2010, the Court ruled that 

the supplemental complaint should not be filed in this case but should be filed as a separate case 

altogether. [Doc. 763]. 

 Oetting could not get class counsel to respond as to what they were going to do against 

Heffler once the Court ruled against them. See Ex. 3.  He also could not get a copy of the purported 
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tolling agreement from them. Id.  Worried that class counsel was not going to do anything in order 

to protect the class and mindful that he meet his own fiduciary duty to the class, Oetting hired Frank 

H. Tomlinson to file an action on behalf of Oetting and all others NationsBank class members to 

recover the monies against Heffler in a separate action in St. Louis, as directed by the Court’s order 

of November 5, 2010 [Doc. 763].  Proceeding on the (apparently mistaken) belief that a tolling 

agreement was in effect, the separate action was filed on February 8, 2011, in the United States 

District Court, Eastern District (St. Louis), Case No. 4:11-cv-00253.  The case was assigned to Judge 

Jackson. 

 Instead of allowing the victim class to litigate in a forum where the case had been pending 

for 15 years, Judge Jackson chose grant a motion to change venue filed by Heffler, and she 

transferred the case to the Eastern District of Pennsylvania.  The case was assigned to Judge Jan 

DuBois. The case then proceeded against Heffler, and later certain individuals within Heffler were 

added as additional defendants.  Oetting v. Heffler, Saitta & Radetich, L.L.P., Case No. 2:11-cv-04757-

JD, E.D. Pa. 

 The case was placed on an administrative hold status while Heffler proceeded against its 

malpractice carrier for coverage in the Oetting case. Judge DuBois was assigned that declaratory 

judgment action as well. Ultimately, Judge Dubois ruled against Heffler finding no coverage existed, 

and the case went up on appeal to the Third Circuit.  The Third Circuit affirmed Judge DuBois’s 

ruling no insurance coverage existed. CAMICO Mut. Ins. Co. v. Heffler, Radetich & Saitta, L.L.P., 587 

Fed.Appx. 726 (3d Cir. 2014). 

 After that ruling the case in Pennsylvania was allowed to proceed.  On plaintiff’s motion 

Judge DuBois certified the plaintiff class of NationsBank claimants. [Doc. 58, Oetting v. Heffler, E.D. 

Pa. Case No. 2:11-cv-04757-JD]. Extensive discovery was conducted with numerous depositions 

taken throughout the country and thousands of pages of documents were produced. Prior to notice 
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being sent to the absent class members, Heffler raised the issue of choice of law to be applied in the 

case going forward.  After much briefing and oral argument, Judge DuBois ruled that the case would 

proceed under Pennsylvania law.  He too ruled that the statute of limitations of all claims against 

Heffler were governed by a two-year statute of limitations from when the Penta fraud was 

discovered.  It was determined that the statute began to run on November 20, 2008 and expired on 

November 20, 2010.  Because the suit filed by Oetting was brought in February of 2011, Judge 

DuBois dismissed Oetting’s case against Heffler based on the fact that the case should have been 

brought no later than November 20, 2010, some two weeks after Judge Jackson ruled that any 

proceedings against Heffler had to be pursued in a separate action. See the Opinion attached hereto 

and marked as Exhibit 4. Class counsel had failed and refused to timely pursue the action.  

 After the Debtor went into bankruptcy, the NationsBank class was left with no counsel that 

was taking a lead role although none had been discharged.  New class counsel was appointed by 

Judge Jackson to step in. [Doc. 851]. The Court had ruled on June 10, 2015 [Doc. 846] that the 

Debtor had a duty to transfer the safeguarded files in their custody to the new class counsel.  Over 

two years later, by order of July 26, 2017 [Doc. 932] this Court ruled that, “Inexplicably and despite 

his repeated request for them, the complete case files have not been provided [to new class 

counsel]…Jacobson’s contention is belied by the fact that, as former counsel, he has an ongoing 

duty to safeguard the case files….Martin M. Green, Joe D. Jacobson, Jonathan F. Andres, their 

agents, servants, employees and all persons acting in concert with them or in connection with them 

shall deliver…all case files, documents, and other materials pertaining to this action that are in their 

possession or under their control by August 10, 2017”. 

 Some 40 banker’s boxes of material were finally delivered directly to Anders which by then 

was in the process of the audit that had been ordered by the Court in 2015. [Docs. 860 and  
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881].  It was only upon review of the records in the fall of 2017 that confirmed what had been 

asserted by Heffler, i.e. that there was not, in fact, a tolling agreement executed between Heffler and 

Debtor or co-counsel on behalf of the class to protect the NationsBank class.  Instead of 

challenging Heffler, class counsel negligently allowed to the statute of limitations to run before 

protecting the class to the class’s detriment. 

 Class counsel were paid some $60 million for their efforts in bringing about a settlement 

with BankAmerica.  But those fees not only included renumeration for the work already performed 

but also “in handling the collection of the BankAmerica settlement fund” [Doc. 688] and its 

administration. [Doc. 19]. Class counsel failed to properly administer the class settlement in violation 

of this Court’s specific instructions and as their duty to their clients. See Downey Report. 

Class Counsel’s Abandonment of the Case 

 Once class counsel received their fees in this case, they seemed to have taken the position 

that nothing further needed to be done when in fact plenty remained.  In fact, none of the Debtor 

or co-class counsel did anything of note with regard to the prosecution or collection of the 

restitution funds even after the perpetrators were in jail or at any time since.  The letters from Daniel 

Krasner at Wolf Haldenstein and Andrew Entwistle at Entwistle & Cappucci explained why.  Mr. 

Krasner claimed: “We were never appointed as lead or co-lead counsel in [this case]. Our role, along 

with the role of the Entwistle firm ended with the approval of the settlement and the subsequent 

distribution of counsel fees by Mr. Green…I wish you the best of luck in pursuing these matters … 

Unfortunately, we cannot be of any material assistance…” See Ex. 3.  While Mr. Krasner failed to 

recall and account for his firm’s request for additional attorneys’ fees in 2007, the substance of his 

and the other counsels’ responses were identical—we are no longer involved. 

 Notwithstanding their protests, no class counsel were discharged by Judge Nangle and all 

remain counsel of record in this case.  Undoubtedly, the co-class counsel will continue to cast blame 
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on Debtor and its constituent attorneys for the various travails that have befallen the class.  And 

there may be some truth to it.  But co-class counsel are jointly responsible for the actions of the lead 

class counsel, Debtor. 

 When dealing with the equitable remedy of disgorgement/forfeiture, the analysis must start 

with the rule of trusts. Section 243 of the Restatement (Second) of Trusts states the rule for trustees: “If 

the trustee commits a breach of trust, the court may in its discretion deny him all compensation or 

allow him a reduced compensation or allow him full compensation.” Under the Restatement (Second) of 

Agency, section 469 provides: 

An agent is entitled to no compensation for conduct which is disobedient or 
which is a breach of his duty of loyalty; if such conduct constitutes a willful 
and deliberate breach of his contract of service, he is not entitled to 
compensation even for properly performed services for which compensation 
is apportioned. 
 

 Section 37 of the Restatement (Third) of the Law Governing Lawyers applies the same rule to 

attorneys who stand in a relation of trust and agency towards their client. “A lawyer engaging in clear 

and serious violation of a duty to a client may be required to forfeit some or all of the lawyer’s 

compensation for the matter.”  The remedy of forfeiture removes any incentive for an attorney to 

stray from his or her duty of loyalty. 

 In short, the appointed attorneys for the NationsBank classes did not complete their 

appointment.  They walked off the job without notice and thereby walked away from the 18% 

contingent fee.  Further, a good portion of what they did was flawed, indeed hostile to the interests 

of their client.  It took thousands of hours to counteract and rectify acts which were adverse and 

even fraudulent to the class.  As such, the original fee of “approximately $58,831,424.39” [Doc.575 

at 7] should be significantly reduced.3  The reasonableness of fees is within the supervisory review of 

the class action court. Grunin v. Int’l House of Pancakes, 513 F.2d 114, 127 n.13 (8th Cir. 1975).  At the 

 
3 Technically, the original award is vacated and the Court should make a re-determination of fees. 
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same time this Court decided the reasonableness of the fees back in 2002 but without the insight 

into what would happen thereafter – e.g., class counsel moved to have $5.8 million of fraudulent 

claims paid without a sufficient review beforehand; lead counsel attempted to donate the 

NationsBank settlement fund to a charity “contrary to the interests of the NationsBank Classes” In 

re BankAmerica Corp. Sec. Litig., 775 F.3d at 1068; allowing the statute of limitation to run and failing 

to make any effort to recover stolen monies in direct contravention to the earlier court order; lead 

counsel filed bankruptcy before the case was completed; the finding that the insertion of the 

exculpatory clause was unauthorized; and an audit had to be conducted resulting in considerable 

costs the NationsBank Settlement fund.   

 In all class action litigation, the court stands “as a fiduciary who must serve as a guardian of 

the rights of absent class members.” Goldberger v. Integrated Res., Inc., 209 F.3d 43, 52 (2d Cir. 2000).  

“Because the district court has an affirmative duty to assure that the award of attorneys’ fees is fair 

and proper, no class member needs standing, or even needs to object, ‘for the district court to 

reconsider the amount of attorneys’ fees and decide upon an amount.’ (citation omitted).” In re Green 

Jacobson, P.C., 911 F.3d 924, 929 (8th Cir. 2018). It is up to this Court to make a “redetermination” 

of the awarded fees in light of all that has transpired since the award of fees back in 2004.  

 The fees originally awarded were based upon a percentage of the net settlement fund.  Class 

Counsel requested a percentage of 25% of the $333.2 million recovery, plus costs and expenses.  

Judge Nangle, citing Rawlings v. Prudential-Bache Props., Inc., 9 F.3d 513, 516 (6th Cir. 1993), recognized 

that the court had to assume a fiduciary role in reviewing fee applications. Although the Court 

awarded the fee based upon the percentage of recovery, Judge Nangle reduced the percentage from 

25% to 18% after performing a cross-check of the lodestar plus a multiplier.  He found that a 25% 

recovery is more than four times their reported lodestar.  Judge Nangle, after performing a cross-

check of each of the firm’s lodestar, decided that 25% would yield a multiplier of more than 4 times 
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their lodestar. [Doc. 575 at 7]. “Such an award would overcompensate counsel at the expense of the 

NationsBank plaintiffs.” [Id.]. Thus, the amount of the percentage of recovery for fees was reduced 

to 18%. 

 Local Rule 83-12.02, E.D. Mo., provides that the “Rules of Professional Conduct adopted by 

this Court are the Rules of Professional Conduct adopted by the Supreme Court of Missouri …”.  

Under the leading case of Int’l Materials Corp. v. Sun Corp., 824 S.W.2d 890, 894 (Mo.banc 1992) 

dealing with forfeiture of fees, the Missouri Supreme Court opined: 

The question of compensation for the lawyer when the client-lawyer 
relationship ends before the lawyer has completed the services for the client 
turns upon a determination of whether there has been “just cause” for the 
lawyer’s withdrawal.  The general rule is that a lawyer who abandons or 
withdraws from a case, without justifiable cause, before termination of a case 
and before the lawyer has fully performed the services required, loses all right 
to compensation for services rendered. (citations omitted). 
 

 No justifiable cause exists for previous class counsel to have abandoned this matter prior to 

its completion. The reported lodestar of lead counsel for NationsBank was $20,188,345.75. [Doc. 

575].  

Conclusion 

 In light of all that events that have occurred to the detriment of the NationsBank class and 

the failure to complete the case as the award contemplated, the previous class counsel should forfeit 

the multiplier of 3.4 that they were originally awarded and only be awarded their lodestar. See 

Downey Report. 

       Respectfully submitted,  

/s/ Frank H Tomlinson   

       Frank H. Tomlinson  
       Tomlinson Law, LLC 
       2100 First Avenue North, Suite 600 
       Birmingham, Alabama 35203 
       Telephone: (205) 326-6626 
       E-mail:    hilton@tomlawllc.com 
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CERTIFICATE OF SERVICE 
 

The filing attorney certifies that on August 20, 2019, the foregoing was filed 
electronically with the Clerk of the Court to be served by operation of the Court's electronic 
filing system upon all parties entitled to service. 
 

      /s/ Frank H. Tomlinson  
      Frank H. Tomlinson 
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