
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

Eastern Division

IN RE BANKAMERICA CORP. ) Case No. 4:99-MD-1264-CDP
SECURITIES LITIGATION )

INTERVENERS GREEN’S AND JACOBSON’S BRIEF IN OPPOSITION TO
OETTING’S MOTION FOR REDETERMINATION OF ATTORNEYS’ FEES

PURSUANT TO THE PSLRA, FORFEITURE, AND DISGORGEMENT

David Oetting contends that this court should exercise its discretion to order

former lead counsel for the NationsBank Classes, Green Jacobson, P.C., and the other

former class counsel to disgorge some $38 million of the $58 million in attorney fees

awarded to them about 17 years ago because Oetting learned 10 years ago that a

criminal gang stole $5.9 million from the NationsBank Classes’ settlement fund.

Martin M. Green and Joe D. Jacobson, shareholders in the former lead counsel

law firm, contend that a sound exercise of the court’s discretion would be to deny

Oetting’s demand for disgorgement.

 Disgorgement of attorney fees is an equitable remedy. While it is unfortunate

that criminals stole money from the settlement fund, there is nothing that lead counsel

could have reasonably done to prevent this criminal act by another. Lead counsel were

not negligent in their selection of Heffler, Radetich & Saitta, L.L.P. (“Heffler”) as

claims administrator. Oetting points to nothing lead counsel could have done to

improve their selection of the claims administrator. Lead counsel were not negligent

in their supervision of the claims administration. Oetting points to nothing lead

counsel could have done to improve their supervision of the claims administrator.
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Oetting’s assertion notwithstanding, lead counsel never abandoned the Nations-

Bank Classes nor did lead counsel ever take a position hostile to the interests of the

NationsBank Classes. While Oetting objected to the cy pres award ordered by this

court, and succeeded in his appeal from the order, the filing of a motion for a cy pres

award that was expressly called for in the settlement agreement (at the direction of

Judge John F. Nangle) and that was subsequently required in the order approving the

settlement distribution, cannot reasonably be viewed as an act of abandonment or

hostility to the case. If lead counsel had simply sent the money to their favorite charity

on their own initiative, that would be misconduct, but here lead counsel filed a motion

with the court per an earlier court order, the court entered an order making a cy pres

award, and lead counsel obeyed the court’s order. Nothing inequitable here.

Lead counsel also never lied to Oetting or blocked Oetting’s lawyer from pursu-

ing claims against Heffler once Oetting and his lawyer were put in control of the class

action following Green Jacobson’s involuntary bankruptcy. Lead counsel did not tell

Oetting that there was a tolling agreement to extend the statute of limitations for the

NationsBank Classes. See Declaration of Martin M. Green. Lead counsel never blocked

or delayed Oetting or his lawyer’s access to the classes’ documents. Rather, Oetting and

his lawyer refused delivery of the documents. See Declaration of Deborah Ann Mann.

In short, neither lead counsel nor any of the other class counsel ever engaged in

any misconduct or failure to act that would justify forfeiture of any of their attorney

fees, let along the draconian forfeiture demanded by Oetting. The motion asking the

court to use its discretion to order disgorgement of attorney fees should be denied.
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I. Lead counsel were not negligent in their selection of Heffler as claims
administrator.

Oetting contends that lead counsel were negligent in their selection of Heffler

as the claims administrator. The only fact Oetting offers in support of this contention

is that money was stolen from the NationsBank Classes through fraudulent claims

approved by Heffler. Perhaps this fact would be sufficient to support a claim that

Heffler was negligent. Perhaps not. Whether Heffler was negligent or dishonest in

approving the fraudulent claims, however, presents an entirely different inquiry from

whether lead counsel were negligent in their selection of Heffler. Accord Perkins v.

Spivey, 911 F.2d 22, 31 (8th Cir. 1990) (someone who hired a person who causes harm

is liable for negligent hiring only if they knew or should have known that the person

hired was incompetent).

It is well established that an employer cannot be liable for
negligent hiring if the employer conducts a reasonable
investigation into the person’s background or if such an
investigation would not have revealed any reason not to hire
that person. Consequently, to state a claim for negligent
hiring, a plaintiff must allege specific facts from which an
inference can be drawn that the employer did not conduct a
reasonable background investigation, and that such an
investigation would have uncovered a reason not to hire the
alleged tortfeasor.

Kohler v. HP Enterprise Services, LLC, 212 F. Supp. 3d 1, 29 (D.D.C. 2016).

Although this rule governing negligent hiring developed in the context of hiring

an employee who commits a tort, there is no reason not to apply it in the present

context of hiring an independent contractor to collect, process, and administer claims.
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Here, the evidence from the Declaration of Joe D. Jacobson (“Jacobson Declar-

ation”) is that lead counsel reasonably believed that Heffler was a competent and

adequately-insured claims administrator. When Heffler was suggested as a possible

claims administrator by highly-experienced co-counsel, Jacobson investigated Heffler

by, among other things, finding other class actions in which Heffler had served as

claims administrator and talking to class counsel in those cases about their experience

with Heffler. Jacobson also reviewed Heffler’s insurance coverage, obtained approval

of Heffler as claims administrator from the lead counsel for the separate BankAmerica

Classes, and then presented Heffler as a possible claims administrator to the court.

Ultimately, after a telephone conference between Judge Nangle and Heffler, the court

approved Heffler’s selection as claims administrator. Jacobson Declaration at ¶¶ 3-7.

In summary, Jacobson states in his declaration that his investigation of Heffler

established to the reasonable satisfaction of lead counsel that Heffler was an experi-

enced claims administrator competent to perform the duties required in this class

action — and that lead counsel for the BankAmerica Classes and the court also both

agreed to hire Heffler as the claims administrator in this class action.

Oetting offers no evidence to the contrary. He has not alleged that additional

investigation at the time Heffler was selected to be claims administrator might have

discovered any facts that might have suggested a risk that a Heffler employee might

become involved in a scheme to approve fraudulent settlement claims in class actions.

Oetting’s demand that the court exercise its discretion to require lead counsel

and class counsel to disgorge any part of the attorney fees awarded to them some 17
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years ago because of supposed negligence in selecting Heffler as the claims administra-

tor should be rejected because of, among other reasons, the absence of any factual

grounds to support a claim of negligence in the selection of Heffler.

II. Lead counsel were not negligent in their supervision of Heffler’s work
as claims administrator.

Oetting contends that once Heffler was selected as claims administrator, lead

counsel negligently failed to supervise Heffler’s work and that this failure to supervise

contributed to cause the fraud losses suffered by the NationsBank Classes.

Oetting’s contentions fail in two respects. First, lead counsel had no duty to

supervise Heffler’s claim administration in the manner in which Oetting would

require. That is, lead counsel had no duty to review or audit the claims administered

by Heffler to ensure that Heffler had not approved fraudulent claims. Oetting provides

no legal authority to support his desire to impose a duty on lead counsel to review or

audit claims processed and approved by the claims administrator in a search for

fraudulent or erroneously-approved claims.

Without a duty, there can be no breach of duty and no negligence. “Under

Missouri law, the first essential element of a claim of negligence is the existence of a

duty.” Wivell v. Wells Fargo Bank, N.A., 756 F.3d 609, 615 (8th Cir. 2014) (citation and

internal quotations omitted). 

Case law establishes that a duty of supervision does not include a duty to make

an independent review of specialized work performed or decisions made by a person

using special expertise to perform their work. See, e.g., Camberos v. Branstad, 73 F.3d
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174, 176 (8th Cir. 1995) (while warden has general duty to supervise prison medical

personnel, he cannot be liable for medical staff’s diagnostic decision not to refer an

inmate to a doctor for treatment because the warden lacked medical expertise); accord

Hickman v. Jugoslavenska Linijska Plovidba Rijeka, Zvir, 570 F.2d 449, 452 (2d Cir.

1978) (“The shipowner had no duty to supervise the minute details of work totally

entrusted to the competence of the stevedore”; and was therefore not liable when the

stevedore made a mistake in performing its duties).

Here, lead counsel lacked the expertise — and the manpower — to audit or

review for fraud or error the 150,000-plus NationsBank Classes claims administered

by Heffler. Thus, lead counsel had no duty to supervise the minute details of work

entrusted to the competence of the claims administrator Heffler.

Second, Oetting fails to show that lead counsel would have detected the fraud-

ulent claims that Heffler failed to detect if lead counsel had audited or reviewed all of

the claims administered by Heffler. Oetting points to no red flags and no badges of

fraud that a lawyer reviewing any of the fraudulent claims would have seen and that

would have raised suspicions requiring further investigation. Oetting speculates that

the fraud losses resulted from lead counsel not auditing or reviewing the fraudulent

claims, but it is only speculation, unsupported by any facts.

Without causation of damages, even if there is a duty and a breach of that duty,

there is no negligence under Missouri law. Bavlsik v. GM, LLC, 870 F.3d 800, 807 (8th

Cir. 2017) (under Missouri law, establishing duty and its breach is not sufficient to

establish negligence; the plaintiff must also show that the breach of duty “directly
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caused” the harm); Long v. Cottrell, Inc., 265 F.3d 663, 670 n.4 (8th Cir. 2001) (even

if duty were established, case would fail for lack of causation).

Oetting’s demand that the court exercise its discretion to require lead counsel

and class counsel to disgorge any part of the attorney fees awarded to them some 17

years ago because of their supposed negligence in supervising Heffler’s work as claims

administrator should be rejected because of the absence of any legal basis or factual

grounds to support a claim of negligence.

III. The absence of a tolling agreement played no part in the suit brought
by Oetting against Heffler being barred by limitations; rather, the suit
was time-barred because of Oetting and his lawyer’s decision to sue on
behalf of a class that was not identical to the NationsBank Classes.

Oetting alleges that lead counsel falsely told him that a tolling agreement had

been entered into between the NationsBank Classes and Heffler, and that it was

Oetting’s belief induced by this statement that caused Oetting to wait too long to file

his new class action case against Heffler, leading to that case being time-barred under

the applicable two-year Pennsylvania statute of limitations.

While Oetting’s factual premises are false — Green Jacobson never told Oetting

that there was a tolling agreement in place with Heffler for the benefit of the Nations-

Bank Classes1 — even if it were true, it would not have been a proximate cause of

1 Oetting contends he was told about a tolling agreement by Martin Green
during a telephone conference with Judge Jackson in the fall of 2009. There were,
however, no telephone conference with Judge Jackson that fall. See Declaration of
Martin M. Green at ¶ 1. Moreover, Martin Green states that, “to the best of my
recollection at no time did I inform Mr. Oetting that there was or would be a tolling
agreement to extend the statute of limitations for the NationsBank Classes.” Id. at ¶ 2.
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Oetting losing the case on statute of limitations grounds. The Pennsylvania district

court’s orders on the statute of limitations establish beyond any doubt that it was

Oetting’s decision to change the class definition in his case that lost Oetting (and the

NationsBank Classes) the benefit of the Missouri Savings Statute and thus caused the

lawsuit against Heffler to be time barred.

When Oetting initially filed his lawsuit against Heffler, he filed it on behalf of

a class that was identical to the NationsBank Classes in this case. He kept that defini-

tion when he filed his first amended complaint. However, when Oetting filed his second

amended complaint, he changed his proposed class definition. The class that Oetting

alleged in his second amended complaint, and that was certified as a class by the

district court, was a subset of the NationsBank Classes:

All individuals and entities who are or were members of one
of the NationsBank classes in In re BankAmerica Securities
Litigation, Multidistrict Litigation Number 1264, in the
United States District Court for the Eastern District of
Missouri, who (1) filed valid claims for distribution(s) from
the NationsBank settlement fund, (2) received payment on
their claims from the NationsBank settlement fund, and (3)
are eligible for any additional distributions from the
NationsBank settlement fund.

Oetting vs. Heffler, Radetich & Saitta, LLP, Case No. 11-4757 (E.D. Pa.), Memorandum

[Doc. 120 (Dec. 15, 2017)] at 6, quoting Order [Doc. 58].

Indeed, the only tolling agreement ever discussed between lead counsel
and Heffler was raised by Heffler for the first time after lead counsel filed the supple-
mental complaint against Heffler. This proposed agreement would have Heffler more
time to make its responsive pleadings to the supplemental complaint without being
prejudiced for its delay. Jacobson Declaration at ¶¶ 31-39 and Exhibits 7 and 8 thereto.
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The district court in Heffler initially rejected Heffler’s statute of limitations

argument, holding that this court’s striking of the supplemental complaint against

Heffler was a dismissal without prejudice for purposes of the Missouri Savings Statute,

which meant that Oetting’s lawsuit was timely filed. Oetting, supra, Memorandum

[Doc. 116 (Aug. 11, 2017)] at 19-21.

Heffler then filed a motion for reconsideration, asserting for the first time the

argument that the Missouri Savings Statute did not apply, and that the lawsuit was

time barred, because the class certified in Heffler was not identical to the NationsBank

Classes certified here. The district court agreed and sua sponte entered summary

judgment in favor of Heffler. In reaching its decision to hold Oetting’s case against

Heffler time barred, the Pennsylvania district court held:

[T]here is no identity of right between the class in this case
and the classes in the MDL: the class in this case is defined
differently than the classes in the MDL. The definition of
the class certified in this case begins with “[a]ll individuals
and entities who are or were members of one of the Nations-
Bank classes in In re BankAmerica Securities Litigation”
and adds additional restrictions, as described above. Conse-
quently, not all members of the classes in the MDL are
included in this case. Those excluded would be unable to
exercise the rights guaranteed to them under Rule 23, such
as the right to certain notices. Thus, the class in this case
does not include all class members in the MDL, and the two
cannot be said to be the same legal entity.

[Doc. 120 at 19 (citation omitted)].

The Pennsylvania district court continued: “In this case, however, the Supple-

mental Complaint in the MDL and the Complaint filed in this action were filed on

behalf of legally distinct classes.” Id. at 20. “Given the above, this Court concludes that
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Missouri law bars application of the savings statute to two legally distinct entities and

that such bar applies in this case.” Id. at 21. Bottom line: “This case was filed … after

the expiration of the statute of limitations.” Id. at 22.

It was Oetting and his lawyer — not lead counsel — who decided to change the

class definition in Oetting’s second amended complaint. In so doing, Oetting and his

lawyer pled themselves out of court. The fault is entirely their own and nothing that

lead counsel said or did caused the case against Heffler to become untimely filed.

Once again, Oetting’s demand that the court exercise its discretion to order the

disgorgement of attorney fees should be rejected as inequitable because of the lack of

any legal or factual justification for such a draconian action.

IV. Contrary to Oetting’s assertions, the Eighth Circuit held only that the
supplemental fees of some $98,000 to lead counsel could be reconsid-
ered by the district court; it did not hold that all fees ever awarded
were subject to disgorgement regardless of the passage of time.

Oetting asserts that the Eighth Circuit’s decision in Oetting vs. Green Jacobson,

P.C., 775 F.3d 1060 (8th Cir. 2014), holds that attorney fees previously awarded by a

district court in a class action can be ordered to be disgorged at any time. Oetting

Memo. [Doc. 993] at 6. That is not the holding of the case. The issue of disgorgement

was not before the court. The only attorney fee issue before the Eighth Circuit was

whether “the award of supplemental attorneys’ fees must be vacated because Green

Jacobson may not seek an additional award when it was already awarded eighteen

percent of the NationsBank fund.” Id. at 1067-68.

Indeed, the Eighth Circuit concluded its discussion on attorney fees by stating:
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[W]e certainly do not mean to suggest that the final fee
award be reduced for this reason [moving for a cy pres
award]. But it may be a relevant factor, and we therefor
conclude that review of the award is premature. Accord-
ingly, we vacate the award of supplemental attorneys’ fees,
to be redetermined in the exercise of the district court’s
discretion upon completion of the additional distribution(s)
to the NationsBank Classes that result from this decision.

Id. at 1068.

In short, under the Eighth Circuit’s decision on Oetting’s earlier challenge to

attorney fees, the only fees up for grabs are the approximately $98,000 in supplemental

attorney fees awarded to lead counsel for all of the unexpected additional work perfor-

med before lead counsel moved to close the case with a cy pres award. For the reasons

stated in the brief filed by the Trustee for the Bankruptcy Estate of Green Jacobson,

P.C., the supplemental fees were earned, had nothing to do with the reversed cy pres

award except appear in the same written order, and should be paid to the Trustee.

Oetting also contends that a more recent Eighth Circuit decision also says that

Oetting is free to seeking disgorgement of attorney fees without regard to the passage

of time. Memo. [Doc. 993] at 6, citing Oetting v. Sosne, 911 F.3d 924 (8th Cir. 2018). As

with the prior case, the Eighth Circuit does not say what Oetting claims it says. In

Oetting v. Sosne, the Eighth Circuit held only  that, “A state statute of limitations does

not govern the exercise of a federal court’s equitable power in a class action case to

order that attorneys’ fees previously awarded by the court should be disgorged.” Id. at

930. This court retain the “discretion to determine that laches or preclusion principles

bar a class member’s untimely or repetitive claim for disgorgement.” Id.
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The Eighth Circuit’s holding is a correct statement of the law: equitable powers

are not governed by legal statutes of limitations, but only by equitable defenses, such

as laches. As a practical matter, however, “equity follows the law,” and when a cause

of action seeking a legal remedy for a wrong would be barred by the statute of limita-

tions, any potential equitable remedies would ordinarily be time barred by laches.

Sierra Club v. Otter Tail Power Co., 615 F.3d 1008, 1018-19 (8th Cir. 2010). This is

particularly true where a claimant, such as Oetting, could bring concurrent actions at

law or equity on the same facts. Id. at 1019. “To put it simply, parties who sleep on

their rights cannot resuscitate time-barred causes of action by seeking equitable

remedies.” Roemmich v. Eagle Eye Dev., LLC, 526 F.3d 343, 352 (8th Cir. 2008)

It is noteworthy that none of the cases cited by Eighth Circuit in Oetting v. Sosne

involved a district court going back after an attorney fee award had been affirmed by

the Court of Appeals and reconsidering the fee award. Rather, the cited cases present

generic statements about the discretion enjoyed by the district court in determining

fees in class action or, in Zucker v. Occidental Petroleum Corp., 192 F.3d 1323 (9th Cir.

1999), the entirely unremarkable situation where a district court reconsidered and

reduced an award of attorney fees after the Court of Appeals “vacated the attorneys’

fees award and remanded, because the district court had not articulated adequately

its reasons for approving the fee.” Id. at 1325.

A search for federal appellate decisions that mentioned the disgorgement of

attorney fees in a class action only produced three cases, two of which were appeals

brought by Oetting in this case. The third case — the only non-Oetting case — was a
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case that grew out of the Enron class action. Lead counsel in Enron obtained an award

of $688 million in attorney fees, from which they allocated fees to various law firms in

the case, including $16 million to local counsel in Texas, Thomas Bilek. Nine months

after the district court approved the fee request, a class member sued Bilek in a new

putative class action for fraud and breach of fiduciary duty, claiming that Bilek had

provided false and exaggerated information in his portion of the fee application. The

district court dismissed and the Fifth Circuit affirmed, holding that if the claim had

merit, it could only be brought in a motion by the lead plaintiff in the original class

action. Brown v. Bilek, 401 F. App’x 889, 893-94 (5th Cir. 2010).

No information was found about subsequent proceedings.

In addition, one district court case was found in which the disgorgement of

attorney fees by class counsel was considered. Arkansas Teacher Retirement System v.

State Street Bank & Tr. Co., 2018 U.S. Dist. LEXIS 111320 (D. Mass. June 28, 2018).

In that case, the court awarded $75 million in attorney fees in a settlement approved

in 2016. Soon after approval, lead counsel sent the judge a letter mentioning “inadver-

tent errors” in the fee petition and affidavits. In 2017, the judge appointed a Master

“to investigate whether false and misleading statements had been made in the petition

for fees and related issues … and to make recommendations concerning whether the

fee award should be reduced and whether sanctions should be imposed on any of the

attorneys.” Id. at *7. The Master submitted his report in May 2018, recommending that

lead counsel and some affiliated firms be ordered to disgorge more than $10 million,

and that sanctions be imposed for submitting knowingly false affidavits. Id. at *7-*8.

13

Case: 4:99-md-01264-CDP   Doc. #:  1006   Filed: 09/10/19   Page: 13 of 16 PageID #: 4763



The Master also discovered that $4.1 million of the fee was paid by lead counsel as a

referral fee to a lawyer who did no work on the case and whose participation in the fee

was not disclosed to lead plaintiff, the class, or the court. The Master suggested that

this referral fee might also have to be disgorged by lead counsel. Id. at *9-*10.

The decision does not state, however, whether any lawyer was ever required to

disgorge any fee. The decision concerned, instead, a motion by lead counsel to have the

district judge recuse himself, which he declined to do.

The difference between the only two cases found relating to disgorgement of fees

in class actions, and the present case, are evident. The other two cases involved claims

that were asserted within months of the attorney fees being awarded. Both involved

claims that the fee applications themselves contained knowingly false statements of

fact by the lawyers whose fees were sought to be disgorged. These are very different

facts from the facts in the present case. Here, there is no claim of any false statement

in a fee application. The only allegedly false statement is the disputed claim that lead

counsel told Oetting that there was a tolling agreement with Heffler — a statement

which was ultimately immaterial. Other than that, this case only involves unsupported

claims that if lead counsel had done something different — what should have been

done differently we are not told — then somehow the NationsBank Classes would not

have been victimized by fraudulent claims being approved by the claims administrator.

It is an attempted claim of negligence, at best, that fails to establish either duty

or causation, and thus fails to allege negligence.
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Moreover, in contrast to the two other cases, where efforts to reclaim attorney

fees began months after the fees were paid, here the attorney fees Oetting seeks to

reclaim were awarded 17 years ago and paid 15 years ago. That’s a long time ago.

Undoubtedly, some of the law firm partners who shared in these fees have since left

their firms or died. Would it be equitable to wrench these fees from the hands of elderly

retirees or to disgorge it from their tombs? Other present partners in these law firms

may have been in high school when the fees were paid. Would it be equitable to

disgorge their pockets of funds with which they were never gorged?

No it would not.

Moreover, the passage of time since the first distribution to the class was made

has led, as was inevitable, to faded memories and lost documentation. See Jacobson

Declaration; Green Declaration. It would not be equitable to require lead counsel to

now litigate issues that would have been barred by the statute of limitations two or

three times over if these were legal claims, all because of Oetting’s extended and

unexplained delay in making the claim. Because of the long passage of time, all of the

lawyers would be disadvantaged if this motion is permitted to go forward.

CONCLUSION

Disgorgement of attorney fees is within the inherent equitable power of the

court. For the reasons stated above, and for the additional reasons stated in the memos

filed by the other parties opposing Oetting’s motion, this court should exercise its

sound discretion to deny the motion demanding a redetermination of attorneys’ fees,

forfeiture, and disgorgement, and deny Oetting any of the relief he demands. 
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Respectfully submitted,

Jacobson Press P.C.

By: _/s/ Joe D. Jacobson___________
Joe D. Jacobson #33715 MO
168 North Meramec Avenue, Suite 150
Clayton, MO 63105
Tel: (314) 899-9789
Direct: (314) 899-9790
Fax: (314) 899-0282
Email: Jacobson@ArchCityLawyers.com

LAW OFFICES OF MARTIN M. GREEN, P.C.

By: /s/ Martin M. Green____________
Martin M. Green #16465 MO
7701 Forsyth Blvd., Suite 950
Clayton, Missouri 63105
Phone: (314) 862-6800
Fax: (314) 862-1606
Email: Green@MartinGreenPC.com

Intervenors pro se

CERTIFICATE OF SERVICE

The filing attorney certifies that a copy of this document was served on each counsel
of record participating in the court’s electronic case filing (ECF) system by filing this
document through the ECF system on September 10, 2019.
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