










Footnotes

1 Class Counsel originally requested an award equaling 25% of the net settlement fund. Oetting raised no objection

regarding this request for fees either in amount or in the method of its calculation. (See ECF 575, p. 5 n.6.) Indeed, at

the fee hearing held on May 31, 2002, Oetting explicitly told the Court that he did not object to the fee request, stating

that “NationsBank lead counsel did a good job with the case for three and a half years.” (ECF 549 at p. 29.) Oetting’s

only objection was to the manner by which the settlement agreement itself was reached, and specifically, that it was

reached without his consent or the consent of two other class representatives. Oetting stated that this occurrence was

not on account of any rule violation but rather because there was a “disconnect between what happened and what we

thought should happen[.]” (Id. at p. 32.)

2 Green Schaaf & Jacobson, P.C., is the predecessor to Green Jacobson, P.C., the law firm whose fees are at issue in

this motion. For ease of reference and clarity, I will refer to this firm only as “Green Jacobson” in this opinion.

3 Disputes arose between the Class Counsel law firms regarding their respective allocation of attorneys’ fees. Those

disputes were finally resolved in November 2004.

4
In re BankAmerica Corp. Sec. Litig., 775 F.3d 1060 (8th Cir. 2015).

5 As recognized by several of the respondents, the practical effect of Oetting’s motion, if successful, would be disgorgement

of approximately $38 million, which represents only those fees that exceed the lodestar amount. Nevertheless, Oetting

asks that the entire $58.9 million award be disgorged and that I redetermine the reasonableness of fees, with the

suggestion that the lodestar fee is reasonable.

6 One such perpetrator was an employee of Heffler, Radetich & Saitta, LLP, the claims administrator in this case.

7 In In re Green Jacobson, P.C., the Eighth Circuit stated in a footnote that Oetting challenged the district court’s initial

award of attorneys’ fees on appeal of the court’s approval of the settlement agreement. See 911 F.3d at 930 n.2. But the

record shows that Oetting challenged only the court’s approval of the core settlement agreement, claiming that it could

not do so over the objection of a lead plaintiff. Indeed, in Koehler v. Brody, 483 F.3d 590 (8th Cir. 2007), a separate but

related case, the Eighth Circuit recognized that the district court’s initial order awarding attorneys’ fees in this class action

was “unappealed.” Id. at 598. Notably, the Eighth Circuit held that Koehler, who was a NationsBank class representative

and lead plaintiff in this action, could not attempt to “divest the attorneys of their court awarded fees” given that he could

not “establish that [counsel] breached duties owed him and caused him an injury without ‘relitigating an issue already

decided in the federal courts.’ ” Id. at 599 (quoting Thomas v. Powell, 247 F.3d 260, 265 (D.C. Cir. 2001)). It appears that

that is what Oetting is trying to do here given that he is seeking to disgorge the initial fee award in its entirety.

8 In its opinion, the Eighth Circuit construed the bankruptcy court’s November 2016 order to have lifted the automatic stay.

In re Green Jacobson, P.C., 911 F.3d at 931.

9
In her dissent in In re BankAmerica Corp. Sec. Litig., 775 F.3d 1060 (8th Cir. 2015), Judge Murphy details some of

the unforeseen complexities and complications that occurred post- settlement. Id. at 1069 (Murphy, J., dissenting).
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