
















Footnotes

* Judge Loken and Judge Stras did not participate in the consideration or decision of this matter.

1 The Honorable Leonard T. Strand, Chief Judge, United States District Court for the Northern District of Iowa, sitting by

designation.

2 The Honorable Paul A. Magnuson, United States District Judge for the District of Minnesota.

3 Under the agreement, the $10 million class fund is entirely separate from any award of attorney's fees and costs.

4 Olson raises two additional arguments that can be quickly disposed of. First, he contends there are no named class

representatives from the zero-loss subclass. See Fed. R. Civ. P. 23(a)(4) (requiring, as a prerequisite to class

certification, that “the representative parties will fairly and adequately protect the interests of the class”). This argument is

belied by the record. Olson concedes in his brief that, as of the time the suit was filed, there were thirteen named plaintiffs

who had not submitted claims for reimbursement. Moreover, as of the moment the district court certified the class, there

were four named plaintiffs who had claimed no out-of-pocket losses. Next, Olson claims that there is an intraclass conflict

between those individuals who reside in states that offer statutory causes of action and those who do not. On this point,

Olson asserts that class members from states such as California, Rhode Island, and the District of Columbia are being

forced to forego their state-law statutory claims in return for “marginal compensation” under the terms of the settlement.

But Olson—a resident of Texas, which does not offer a statutory cause of action—has no standing to assert a conflict

on behalf of residents from states offering such relief. See In re SuperValu, Inc., 870 F.3d 763, 768 (8th Cir. 2017)

(“The requirements for standing do not change in the class action context.”); Huyer v. Njema, 847 F.3d 934, 941 (8th

Cir. 2017) (“Njema is not a named plaintiff, so he is not injured by the district court's decision not to award larger sums

[to the named plaintiffs].”).

5 Olson does not draw such neat lines between his arguments, but we are satisfied that dividing them in this way addresses

all of his claims.

6 Littered throughout Olson's materials is his assertion that class members with no proof of loss—documented or

undocumented—are barred from receiving anything of value under the agreement. This is, perhaps, why he has chosen

to label those class members as the “zero-recovery subgroup.” But the injunctive relief offered under the settlement has

value to all class members. See Marshall v. Nat'l Football League, 787 F.3d 502, 509 (8th Cir. 2015) (“[T]he financial

payment to the third-party organization is not the only, or perhaps even the primary, benefit of the settlement agreement.

All class members receive a direct benefit from the settlement: the opportunity to license their publicity rights through

the established Licensing Agency, as well as the payments by the NFL to the Licensing Agency.”), cert. denied, –––

U.S. ––––, 136 S.Ct. 1166, 194 L.Ed.2d 177 (2016); see also Sullivan v. DB Invs., Inc., 667 F.3d 273, 329 (3d Cir.



2011) (“This argument fails to acknowledge the injunctive relief offered by the settlement, however, which is intended to

benefit all class members regardless of individual monetary recovery.”). As a result, we choose to refer to these class

members as the “zero-loss subgroup” because that accurately reflects the reality that these members in fact suffered

no monetary injury from the data breach. Citing Dewey v. Volkswagen Aktiengesellschaft, 681 F.3d 170, 187 (3d

Cir. 2012), Olson briefly argues that there is an intraclass conflict between the subgroup with losses and the zero-loss

subgroup because the latter receives no compensation. But Dewey's analysis on this point turned on that court's

conclusion that there were no named class representatives from a certain subgroup. As we stated above, we have named

class representatives from both subgroups present in the current case, see supra note 4, so Dewey is inapplicable.

Moreover, even the Third Circuit would recognize that the injunctive relief offered in the settlement has value to all class

members. See Sullivan, 667 F.3d at 329.

7 The factors are:

(1) the time and labor required; (2) the novelty and difficulty of the questions; (3) the skill requisite to perform the legal

service properly; (4) the preclusion of employment by the attorney due to acceptance of the case; (5) the customary fee;

(6) whether the fee is fixed or contingent; (7) time limitations imposed by the client or the circumstances; (8) the amount

involved and the results obtained; (9) the experience, reputation, and ability of the attorneys; (10) the “undesirability”

of the case; (11) the nature and length of the professional relationship with the client; and (12) awards in similar cases.

Winter v. Cerro Gordo Cty. Conservation Bd., 925 F.2d 1069, 1074 n.8 (8th Cir. 1991) (quoting Hensley v.

Eckerhart, 461 U.S. 424, 430 n.3, 103 S.Ct. 1933, 76 L.Ed.2d 40 (1983) ).

8 Our precedent collectively refers to these as the Van Horn factors, alluding to their genesis in Van Horn v. Trickey, 840

F.2d 604 (8th Cir. 1988).
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