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Calif. judge cites 'significant concerns' about controversial Postmates class settlement

(Reuters) - I told you earlier this week about an $11.5 million dollar class action settlement between the food and grocery delivery
service Postmates and Postmates drivers who contend they've been underpaid. Postmates, like so many companies, mandates
that all claims against the company must be individually arbitrated. But when about 5,000 drivers called Postmates' bluff and
demanded arbitration – potentially putting the company on the hook for millions of dollars in arbitration fees – Postmates
resorted to a class action to resolve drivers' allegations.

On Thursday, Judge Anne-Christine Massullo of San Francisco Superior Court put off approval of the proposed $11.5 million
deal, citing "significant concerns" about "what is contained in the language of the settlement and what facts are missing from
the motion." Judge Massullo did not foreclose eventual approval of the settlement, struck between Postmates' counsel from
Gibson Dunn & Crutcher and noted plaintiffs' lawyer Shannon Liss-Riordan of Lichten & Liss-Riordan, but said it may require
several rounds of briefing.

Among the issues Judge Massullo highlighted were whether the settlement can resolve Fair Labor Standards Act claims via
an opt-out class. FSLA class actions in federal court, as you know, are structured as opt-in cases, in which workers must
affirmatively agree to participate in the class. The judge also said the settlement must offer more details on the value of all of
the claims it would resolve. The class action originally asserted only claims under California's Private Attorney General Act but
would settle an array of employment claims, including claims under local California minimum wage ordinances. Judge Massullo
highlighted a potential intraclass conflict between couriers whose claims predate 2018 precedent from the California Supreme
Court on classifying contract workers as employees and those who can assert claims under the worker-friendly standard.

In addition, the judge called for clearer notice to class members that of the $11.5 million settlement, approximately $6.9 million
would be left for the class after attorneys' fees and other costs.

Judge Massullo also asked the parties to explain why the proposed settlement precludes other plaintiffs' lawyers who represent
class members from filing objections or opt-out notices on their behalf.

The plaintiffs' firm that represents the 5,000 Postmates couriers who have sought arbitration, Keller Lenkner, sought to intervene
in the class action, arguing that Postmates' own contract with its couriers precludes it from resolving their claims in a class
action. Judge Massullo denied Keller Lenkner's motion to intervene, along with motions by two other plaintiffs' firms that said
the settlement is fatally flawed, though she noted that clients of those firms can opt out or object if the settlement is approved.

Prospective class counsel Liss-Riordan said in an email statement that it's routine for California state judges to issue orders
requesting additional information before approving proposed class settlements. Riordan said she and Postmates can and will
address the judge's concerns, noting that this settlement is more favorable to couriers that a 2017 settlement with Postmates
that was approved in federal court. Postmates counsel Theane Evangelis declined to provide a statement in response to my
email query.

Liss-Riordan also defended the use of a class action to resolve workers' claims against a company that precludes them from
litigating as a class. "We recover the money we can for drivers, so they can get cash in their pocket, while our bigger battle
continues to get these companies to comply with the law and provide employment protections for their workers," she said in an
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email. "And every time we reach a settlement for cash, other plaintiffs' lawyers (who have filed copycat cases on top of ours)
try to get into the act (and hope to get a piece of the fee) by attacking the settlement and claiming it's not enough."

Travis Lenkner of Keller Lenkner said in an email that Judge Massullo's tentative decision reflects many of the concerns his
firm raised in its motion to intervene and its brief objecting to the proposed settlement. "The real interests at stake here are those
of Postmates couriers who could be dragged into this settlement," Lenkner's email said. "The court's … long list of substantive
and procedural flaws must be addressed."

Postmates continues to face arbitration demands from about 5,000 Keller Lenkner clients. The company has refused to pay
fees to launch the cases, citing concerns that not all of the arbitration demands are legitimate. Last month U.S. District Judge
Saundra Brown Armstrong of Oakland ordered Postmates to arbitrate its couriers' demands.

(Reporting by Alison Frankel)
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