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CERTIFICATE OF INTERESTED PERSONS 
AND CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 26.1 and Eleventh Circuit 

Rules 26.1-1 and 26.1-2(c), Appellees in this matter, by and through counsel, 

certify that their Certificate of Interested Persons and Corporate Disclosure 

Statement filed with their Motion to Dismiss Appeal remains correct.  Appellees 

further add to that Certificate the following person: 

• Shultz, Benjamin M., Appellate Staff, United States Department of Justice.  

(Appellees list Mr. Shultz solely for his role in this litigation and are 

unaware of any financial interest he possesses in this matter.) 
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Relator’s Opposition acknowledges that she sold a roughly $4 million 

interest in the Government’s potential recovery in this case, conclusively 

establishing that she re-assigned a part of her interest in the Government’s 

damages claim.  That re-assignment flouts the terms of the Government’s partial 

assignment under the False Claims Act (“FCA” or the “Act”).  Because Relator’s 

standing to sue in the Government’s name depends entirely on her adherence to 

those terms, and because her secret sale violates the Act and public policy, this 

appeal must be dismissed.1

Despite Relator’s insistence that her secret sale to ARUS 1705-556 LLC 

(“ARUS”) is not an assignment—and despite her failure to produce that document 

to support her contention—the transaction plainly is an assignment.  Even Relator 

understands she conveyed an economic interest to ARUS: she listed ARUS as a 

party with an interest in the outcome of this appeal.  Relator downplays the 

assignment by contending that she has merely re-assigned a “miniscule” portion of 

the “proceeds” from the litigation rather than her entire “claim.”  (Opp’n 5, 7–9.)  

That distinction is meaningless under the FCA, where a relator litigates the 

Government’s claims for damages.  A relator’s re-assignment grants strangers with 

1 Because Florida’s False Claims Act is modeled on its federal counterpart, 
Relator’s re-assignment deprives her of Article III standing under that law as well.  
See Fla. Stat. §§ 68.082–.083. 
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no standing under the FCA a share of the Government’s potential recovery.  This is 

unlawful regardless of the measure of “control” re-assigned. 

Relator’s argument that her re-assignment is permitted because the FCA 

does not expressly prohibit it (see Opp’n 5–6) misreads the Act.  Relator, as the 

Government’s partial assignee, holds only those rights that the Government’s 

assignment affords her.  The FCA confers no right to re-assign a relator’s partial 

interest to a stranger to the litigation.  The Act need not expressly prohibit 

litigation funding; that is unnecessary.  The Government’s statutory partial 

assignment is limited by its terms, which must be read strictly because the FCA is 

punitive. 

Relator’s assertion that dismissal is an inappropriate remedy (Opp’n 16) 

ignores serious defects that her statutory violation has introduced into this 

litigation.  First, Relator has forfeited her standing.  Relator’s contention that she 

still retains a sufficient “stake” in the matter (Opp’n 10) misses the point.  By 

selling part of her interest, she violated the very terms of the Government’s 

assignment, the source of her standing.  And because she could not have proceeded 

this way at common law, she lacks standing under Vermont Agency of Natural 

Resources v. U.S. ex rel. Stevens, which tethered relators’ standing to historical 

practice.  529 U.S. 765, 773 (2000). 
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Second, courts retain discretion to dismiss FCA actions where, as here, the 

violation is serious.  Relator executed a secret agreement in a matter she pursues 

for the Government, giving a stranger to the litigation an incentive to punish 

Appellees with treble damages.  Her action imports a taint of corruption and lack 

of transparency into punitive enforcement of public claims that this Court should 

not tolerate.  Contrary to Relator’s feeble suggestion that her unlawful agreement 

could somehow be “reform[ed]” (Opp’n 21 n.9), no remedy short of dismissal can 

cure her violation. 

I. Relator Has Impermissibly Re-Assigned An Interest in the 
Government’s Claim 

Relator sold to ARUS approximately $4.16 million of her interest in the 

Government’s claim.  (See Strikis Decl. ¶ 3.)2  She maintains, without explanation, 

that this sale is not an “assignment.”3  But Relator has irrevocably transferred at 

least part of whatever right she has to collect from any Government recovery.  Her 

2 ARUS claims “less than 4% of Relator’s share of the $347 million judgment 
entered by the District Court on March 1, 2017, assuming Relator were to receive a 
30% relator’s share.”  (Strikis Decl. ¶ 3.)  ARUS’s cut of the bounty is therefore 
roughly 4% of 30% of $347 million, or approximately $4.16 million. 

3 Relator asserts that “ARUS cannot and will not receive any part of the 
government’s recovery.”  (Opp’n 10.)  This is a legal impossibility: any proceeds 
Relator receives—including those sold to ARUS—would derive from the 
Government’s recovery.  See U.S. ex rel. Hunt v. Cochise Consultancy, Inc., 887 
F.3d 1081, 1087 (11th Cir. 2018) (“Any recovery obtained from a defendant in an 
FCA qui tam action belongs to the United States . . . .”). 
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sale indisputably constitutes an assignment.  Even the otherwise inapplicable 

Assignment of Claims Act, which Relator cites, defines “assignment” of a 

contractor’s claim against the Government to include authorizing another party to 

“receive payment for any part of the claim.”  31 U.S.C. § 3727(a). 

Recognizing the futility of denying her re-assignment, Relator erects a 

strawman.  Selectively identifying features of her secret agreement,4 Relator insists 

she has not re-assigned a “claim,” based on her assurances that she still controls the 

litigation.  (See Opp’n 10.)5  But Appellees’ Motion does not contend that Relator 

re-assigned her “claim”—it is based on the fact, confirmed by Relator’s sale, that 

Relator re-assigned part of her interest in the Government’s claim.  The distinction 

Relator seeks to make ignores the unique context of the FCA and Vermont 

Agency’s holding that the Act partially assigns “the Government’s claim for 

damages,” not merely some generalized, private “claim.”  529 U.S. at 788 

4 Relator must file “[a]ny affidavit or other paper necessary to support” her 
position.  Fed. R. App. P. 27(a)(2)(B)(i).  Relator’s decision to withhold her 
agreement may justify the Court’s adverse inference as to its contents.  See Jones 
v. Otis Elevator Co., 861 F.2d 655, 659 n.4 (11th Cir. 1988) (stating “the general 
rule that failure to produce available evidence which is stronger than that relied on 
at trial justifies an inference that the stronger evidence would be unfavorable”). 

5 Even these assurances are suspect.  Relator’s withholding of the agreement 
reveals that ARUS controls the evidence Relator may present in prosecuting the 
Government’s case.  And the sale must influence Relator’s conduct of the 
litigation—Relator surely will reject any resolution of this matter in which she 
would receive less than the amount to which ARUS is entitled in the event of a 
Government recovery. 
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(Ginsburg, J., concurring) (emphasis added).  The Act simply does not permit a 

relator to re-assign any portion of an interest in the Government’s claim for 

damages to a stranger to the case, however “miniscule” (Opp’n 5). 

II. The FCA Does Not Authorize Re-Assignment to Third Parties 

A. The FCA’s Partial Assignment to a Relator Is Limited by the Statutory 
Terms 

Relator asserts that the FCA does not explicitly prohibit relators’ re-

assignments of their interest in the Government’s claims in the way it prohibits 

“certain members of the armed forces” and “criminal fraudsters” from serving as 

relators.  (Opp’n 8.)  Thus, Relator insists, she is free to re-assign, for profit, her 

interest in the Government’s claims to litigation funders.  (See Opp’n 8–9.)  By the 

same logic, virtually any third party could purchase speculative interests in the 

Government’s qui tam cases, or even sell shares in their outcomes.  (See id.) 

Relator holds no such rights.  The FCA’s delineation of who may serve as a 

relator says nothing about whether a relator may re-assign her interest to a stranger.  

ARUS clearly could not qualify as a relator here, so the relevant issue is not the 

definition of “relator” but the scope of rights the statute confers upon a relator.  On 

that score, the Act is strict, allowing only a relator to pursue the Government’s 

claims subject to requirements that ensure coordination with the Government and 

its interests.  See 31 U.S.C. §§ 3730(b)(2), (b)(5), (e)(4); see also U.S. ex rel. 

Boothe v. Sun Healthcare Grp., 496 F.3d 1169, 1172 (10th Cir. 2007) (Gorsuch, J.) 
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(stating that FCA permits private individuals to bring qui tam actions “only under 

certain heavily specified and well-familiar circumstances”).  In this way, the statute 

carefully conditions the Government’s partial assignment of its claim.  See

Vermont Agency, 529 U.S. at 773; Makro Capital of America, Inc. v. UBS AG, 543 

F.3d 1254, 1260 (11th Cir. 2008) (“[T]he FCA permits private parties to file qui 

tam actions but specifically limits the circumstances in which they can do so.”). 

The re-assignment here does not involve litigants’ private claims; Relator 

has instead sought to parlay the Government’s claim for damages for speculative 

profit.  Yet private parties may not exceed the limits of rights statutorily conferred 

on them by the Government.  See, e.g., Oil States Energy Servs., LLC v. Greene’s 

Energy Grp., 138 S. Ct. 1365, 1375 (2018) (noting that rights “‘derived altogether’ 

from statutes[] ‘are to be regulated and measured by these laws, and cannot go 

beyond them’”).  The exercise of rights conferred by the FCA is no exception.  The 

Act allows Relator to exercise no more than the limited rights it confers, and no 

FCA provision permits re-assignment of the Government’s bounty. 

Relator likens her re-assignment to ARUS to the assumption of relators’ 

actions by “[b]ankruptcy trustees” (Opp’n 8) and “personal representative[s]” 

(Opp’n 9), or to counsel’s “contingency-fee arrangements” (Opp’n 15 & n.6).  

These analogies fail.  Relators’ bankruptcy trustees, personal representatives, and 

legal counsel all act in furtherance of relators’ claims.  See, e.g., O’Halloran v. 
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First Nat’l Bank of Fla., 350 F.3d 1197, 1202 (11th Cir. 2003) (“A bankruptcy 

trustee stands in the shoes of the debtor . . . .”); Smith v. Clark Sherwood Oil Field 

Contractors, 457 F.2d 1339, 1343 (5th Cir. 1972) (noting that personal 

representative’s action depends upon injury to decedent); Cadet v. Fla. Dep’t of 

Corr., 742 F.3d 473, 477 (11th Cir. 2014) (“[A] lawyer is the agent of his 

client . . . .”), vacated on reh’g on other grounds, 853 F.3d 1216 (11th Cir. 2017).  

Relators share no such privity of interest with third-party re-assignees—the 

interests of a stranger to the case do not necessarily align with a relator’s or the 

Government’s. 

The structure and purpose of the FCA confirm this reading.  The Act is 

“quasi-criminal,” U.S. ex rel. Atkins v. McInteer, 470 F.3d 1350, 1360 (11th Cir. 

2006), and carries “punitive” penalties, Vermont Agency, 529 U.S. at 784.  As 

such, its terms must be construed strictly.  U.S. ex rel. Sikkenga v. Regence 

Bluecross Blueshield of Utah, 472 F.3d 702, 734 (10th Cir. 2006) (Hartz, J., 

concurring).  Relator, standing in the Government’s shoes, cannot make a re-

assignment where the Government has not authorized it. 

B. The Doctrine of Constitutional Avoidance Requires Rejecting 
Relator’s Position 

Although the FCA clearly does not permit re-assignment, the canon of 

constitutional avoidance would require reading any ambiguity to forbid it.  Several 

significant constitutional concerns besetting the FCA have yet to be resolved by 
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the Supreme Court (or this Court), and are exacerbated if relators may recruit 

strangers to prosecute Government claims.  (See Mot. 15–20.)  Relator breezily 

dismisses the canon, maintaining the fiction that litigation funding does not 

“diminish[]” Government control (Opp’n 22) and ignoring the specific concerns 

Appellees identify, including the prospect of a private entity funding numerous 

FCA suits as a shadow treasury.  Cf. U.S. Dep’t of Justice, Officers of the United 

States Within the Meaning of the Appointments Clause, 31 O.L.C. 73, 77, 114 

(Apr. 16, 2007) (acknowledging that qui tam relator “present[s] a question under 

the Appointments Clause,” but emphasizing that appointment is “temporary” and 

“extend[s] only to a single case”).6

III. Relator’s Unlawful Re-Assignment Forfeits Her Standing 

Relator contends that despite her secret sale she retains enough “of her stake 

in this litigation” to maintain standing (Opp’n 10), citing Sprint Communications 

Co. v. APCC Services, Inc., 554 U.S. 269 (2008).  But neither Sprint nor Relator’s 

argument speaks to the standing of an assignee who exceeds the scope of a specific 

statutory assignment.7  The Supreme Court in Vermont Agency grounded relators’ 

6 Contrary to Relator’s suggestion (Opp’n 23), Appellees do not raise a standalone 
Article II challenge.  Rather, Relator’s re-assignment exacerbates Article II 
concerns that have long plagued the FCA, therefore triggering the constitutional 
avoidance canon. 

7 Relator’s reliance on the Assignment of Claims Act, governing assignments of 
contractors’ claims against the Government, is similarly misplaced.  (See Opp’n 

(cont'd)
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Article III standing, in part, on the historical pedigree of informer actions, a 

practice from which Relator has radically departed by executing a transaction that 

would have been plainly impermissible at common law.  See 4 William 

Blackstone, Commentaries *134–35.8  If “history’s pages place the qui tam suit 

safely within [Article III],” Vermont Agency, 529 U.S. at 788 (Ginsburg, J., 

concurring), Relator cannot pursue the Government’s action after her secret sale, 

see id. at 774–78 (majority opinion). 

Relator contends that “dismissal is not warranted” to remedy her violation.  

(Opp’n 20.)  She relies on State Farm Fire & Casualty Co. v. U.S. ex rel. Rigsby, 

but that case held only that dismissal for violation of an FCA procedural 

requirement was not mandatory.  137 S. Ct. 436, 442 (2016).  The Court did not 

disturb the settled rule that courts may dismiss FCA actions pursuant to their broad 

discretion. 

________________________ 
(cont'd from previous page)

13; In re Gulf Apparel Corp., 140 B.R. 593, 599 (M.D. Ga. 1992) (“[T]he purpose 
of the Assignment of Claims Act . . . is to enable contractors with the government 
to obtain from private sources funds to finance their performance.” (internal 
quotation marks omitted)).)  Even if it applied, the statute imposes numerous 
conditions on assignments, 31 U.S.C. §§ 3727(a)(2), (b), that Relator has not 
followed.

8 Blackstone also contradicts Relator’s assertion that a champerty claim “requires 
the assignment of a claim” in full (Opp’n 19): common-law champerty required 
only “a bargain . . . to divide the . . . matter sued for.”  4 Blackstone *134.
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In exercising that discretion, courts consider, among other things, whether 

parties are prejudiced by an FCA violation, the severity of the violation, and the 

availability of alternative sanctions.  See, e.g., U.S. ex rel. Lujan v. Hughes Aircraft 

Co., 67 F.3d 242, 246–48 (9th Cir. 1995). 

All of these factors support dismissal here.  First, Appellees have already 

suffered prejudice.  Relator’s decision to appeal was clearly influenced by her sale, 

obligating her to pursue a return on ARUS’s investment.  Second, her violation is 

severe.  Providing strangers to the litigation with financial incentives to fund 

prosecution of the Government’s claims places the FCA near or within 

unconstitutional waters, and intolerably taints core governmental functions with 

corruption.  Third, no remedy other than dismissal can cure the violation.  Relator 

offers “reformation” of her unlawful agreement (Opp’n 21 n.9), but that vague 

suggestion confirms that dismissal is the only appropriate sanction for a secret sale 

whose consequences cannot be undone. 

IV. Relator’s Re-Assignment Offends Public Policy 

Relator extols the virtues of litigation funding as a method to enhance FCA 

enforcement.  (Opp’n 16–18.)  Perhaps Congress could revise the Act to authorize 

re-assignment to litigation funders—but it has not.  And for good reason: allowing 

re-assignment would raise severe constitutional and policy concerns, giving 

financial incentives to private parties with any motive to exercise the inherently 
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sovereign function of enforcement of public rights.  (See Mot. 20–22.)  Moreover, 

allowing limitless non-relators—for example, foreign states or the defendant’s 

competitors—to fund the Government’s prosecution of punitive claims would risk, 

if not constitute, corruption of core sovereign powers.  The FCA cannot be read to 

condone such a mercenary approach to prosecution of the Government’s claims.9

V. Conclusion 

For the reasons above and in Appellees’ Motion, Relator’s appeal should be 

dismissed. 

Respectfully submitted, 

        s/ Gregory M. Luce

Gregory M. Luce 
Jonathan L. Marcus 
John A.J. Barkmeyer 
SKADDEN, ARPS, SLATE, MEAGHER & FLOM 

LLP 
1440 New York Avenue, N.W. 
Washington, DC 20005 
Tel.: (202) 371-7000 
Fax.: (202) 393-5760 
greg.luce@skadden.com 
jonathan.marcus@skadden.com 
john.barkmeyer@skadden.com 

Counsel for Appellees 

9 It is beyond cavil that the Government, had it intervened, could not have assigned 
to a stranger the proceeds of its potential recovery in exchange for funding its 
prosecution.  Apart from the corruption such an assignment would threaten, the 
Anti-Deficiency Act would forbid it.  See 31 U.S.C. § 1341(a)(1) (prohibiting 
Government expenditure without appropriation of public funds). 
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