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PRELIMINARY STATEMENT 

This case concerns Tesla’s 2016 acquisition of SolarCity (the 

“Acquisition”), the largest provider of residential and commercial solar energy 

systems in the United States, which advanced Tesla’s decade-old plan to provide 

zero emission electric power generation options to its customers.  This deal 

integrated solar energy, energy storage and electric vehicles, paving the road to a 

more sustainable future that is an integral part of Tesla’s strategy.  While highly 

strategic for Tesla, the Acquisition is unremarkable from a Delaware law 

perspective.  Around the time of the Acquisition, Tesla’s market capitalization was 

over $30 billion.  For that same period, SolarCity’s market capitalization was 

around $2 billion—roughly 7% of Tesla’s.  Nothing about this Acquisition 

fundamentally altered the property rights of Tesla stockholders.   

Plaintiffs nevertheless insist that the Acquisition should be subject to 

heightened “entire fairness” review.  Both the process and the price of this 

Acquisition were inherently fair to Tesla’s stockholders.  But Defendants should 

not be required to make that showing because the circumstances here do not 

warrant any heightened scrutiny.  Insisting on entire fairness review under these 

circumstances would undermine a core principle of Delaware law:  that informed 

decisions by unaffiliated, uncoerced stockholders should not be second-guessed.  

Although Tesla’s directors, as agents of Tesla stockholders, are empowered to 
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oversee the day-to-day management of Tesla, it is the stockholders, as the owners 

of Tesla, who have the ultimate right to direct the affairs of their company as they 

see fit.  Indeed, the Tesla Board voluntarily ceded control to the stockholders here.   

Although Plaintiffs challenge the Acquisition on numerous grounds, 

their allegations primarily focus on Elon Musk (“Musk”), Tesla’s CEO.  Plaintiffs 

contend that Musk used his “outsized influence” over the Tesla Board of Directors1 

to bring about the deal.  Defendants categorically deny that Musk, a minority 

stockholder with only 22% of outstanding shares who was recused from voting on 

the Acquisition, controlled the Tesla Board’s judgment.  Plaintiffs’ theory that the 

Tesla Board’s process was somehow defective is also unsupported.  But this 

Motion does not address those issues because another fact should be dispositive 

here:  a majority of informed, unaffiliated stockholders approved the Acquisition, 

which Plaintiffs largely ignore.2   

                                           
1 At the time of the Acquisition, the Tesla Board was comprised of Elon Musk, 

Brad W. Buss, Robyn Denholm, Ira Ehrenpreis, Antonio J. Gracias, Stephen T. 
Jurvetson and Kimbal Musk (Musk’s brother) (collectively, the “Tesla Board” or 
“Defendants”).  

2 “Unaffiliated stockholders” refers to those Tesla stockholders who are neither 
directors nor named officers of SolarCity, nor their affiliates.  In its public filings 
related to the Acquisition, Tesla may also refer to these stockholders as “Excluded 
Tesla Parties”, see, e.g., Ex. 1, Tesla Motors, Inc., Registration Statement 
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With the benefit of a well-developed record, which includes over a 

million pages of documents and 16 depositions, it is now beyond dispute that (i) a 

majority of the unaffiliated Tesla stockholders approved the Acquisition, (ii) Musk 

did not exercise control over those stockholders, most of which are sophisticated 

institutional investors with their own fiduciary duties to their clients, and (iii) those 

stockholders were fully informed about the Acquisition.   

Even assuming that Musk controlled the Tesla Board, that should not 

be sufficient under these circumstances.  Defendants acknowledge that the 

Supreme Court in Corwin stated that a minority stockholder may be transformed 

into a controlling stockholder by virtue of “effective control of the board”—

meaning “a combination of potent voting power and management control”.  

Corwin v. KKR Fin. Holdings LLC, 125 A.3d 304, 307 (Del. 2015).  But under 

these circumstances, fundamental principles of Delaware law, as reflected in 

Corwin and its progeny, should compel a different result when a disinterested 

majority has spoken.  As such, entire fairness review is inappropriate here.   

                                           
(Form S-4) at 5 (Aug. 31, 2016), or “disinterested”, see, e.g., id. at 57.  Tesla 
changed its name from Tesla Motors to Tesla, Inc. in February 2017.  See Ex. 2, 
Tesla, Inc., Current Report (Form 8-K) (Feb. 1, 2017).  Citations of “Ex. __” refer 
to exhibits to the Transmittal Affidavit of Benjamin Z. Grossberg filed 
contemporaneously herewith. 
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Applying the presumption of the deferential business judgment rule, 

Defendants should be entitled to summary judgment on each of Plaintiffs’ claims, 

which can be put into three groups:  Fiduciary Duty Claims (against Musk and the 

other Defendants) (Counts I, II, IV and V); a Disclosure Claim (Count VII); and 

Unjust Enrichment and Waste Claims (Counts III and VI). 

First, the Fiduciary Duty Claims should be evaluated in the context of 

Delaware courts’ long-standing policy to avoid second-guessing the informed 

judgment of a unaffiliated, uncoerced stockholder majority.  (See Section I.A.) 

This bedrock principle—that a corporation belongs to its stockholders, whose 

wishes should be respected—should warrant summary judgment on the Fiduciary 

Duty Claims for two related reasons.  As an initial matter, the Tesla Board 

conditioned the Acquisition on the approval of a majority of Tesla’s unaffiliated 

stockholders—and the stockholders, in fact, approved it.  It is undisputed that 

Musk did not control the unaffiliated stockholders, which, as noted above, are 

mostly sophisticated institutional stockholders that owed fiduciary duties to their 

clients.  (See Section I.B.)   

Even assuming that the Tesla Board’s actions with regard to the 

Acquisition were somehow defective (which Defendants strongly dispute, but do 

not address for purposes of this Motion), approval by a majority of unaffiliated 
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stockholders—who, as set forth above, were in no way controlled by Musk—

ratified the Tesla Board’s judgment.  (See Section I.C.)  Having been fully 

informed (Section II), the stockholders decided that the Acquisition could proceed.  

In these circumstances, requiring an entire fairness review of the Acquisition is 

inconsistent with the foundational principle that the corporation belongs to the 

stockholders.  For this reason, summary judgment should be granted on the 

Fiduciary Duty Claims.  

Second, the record plainly reflects that the unaffiliated Tesla 

stockholders were provided with full and fair disclosure of all material information 

related to the Acquisition.  Plaintiffs cannot demonstrate any material 

misstatements or omissions by Defendants.  Notably, Plaintiffs devote an entire 

section of their Second Amended Complaint to the “unfavorable” analyst 

commentary about the Acquisition.3  While Plaintiffs may share that negative 

view, the unaffiliated stockholders—who had all of that information (and far more) 

before they voted—did not, as reflected in their approval of the Acquisition.  

Summary judgment is therefore warranted on the Disclosure Claim.   

                                           
3 Second Am. Compl. (“Compl.”) ¶¶ 108-116, Dkt. 103.  
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Finally, the Unjust Enrichment Claim is entirely predicated on the 

Fiduciary Duty Claims, which should be dismissed for the reasons set forth above.  

And Plaintiffs cannot show any triable issues of fact related to their Waste Claim.  

STATEMENT OF UNDISPUTED FACTS 

A. Tesla 

At the time of the Acquisition, Tesla was a Delaware-incorporated, 

sustainable energy company that manufactures cars that run on clean energy and 

batteries that store it.4  Since its inception, Tesla’s mission has been to accelerate 

the world’s transition to sustainable energy by providing increasingly affordable 

electric vehicles and energy products.5  Musk shared that vision; after participating 

as an early investor in Tesla, he became Tesla’s Chairman of the Board in 2004 

and CEO in 2008.6  In 2006, Musk published the “Tesla Motors Master Plan”, in 

which Tesla announced its vision to “expedite the move from a mine-and-burn 

                                           
4 Ex. 3, Tesla Motors, Inc., Annual Report (Form 10-K) at 4-5 (Feb. 24, 2016).    

5 Ex. 4, Tesla, Tesla and SolarCity, Tesla.com (Nov. 1, 2016), 
https://www.tesla.com/blog/tesla-and-solarcity; Ex. 5, Elon Musk, The Secret 
Tesla Motors Master Plan (just between you and me), Tesla.com (Aug. 1, 2006), 
https://www.tesla.com/blog/secret-tesla-motors-master-plan-just-between-you-and-
me.  

6 Ex. 6, Tesla Motors, Inc., Proxy Statement (Schedule 14A) at 9 (Apr. 15, 
2016).   
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hydrocarbon economy towards a solar electric economy” by producing plug-in cars 

and “provid[ing] zero emission electric power generation options”, such as solar 

technology.7   

In 2015, Tesla created Tesla Energy, which housed the development 

of Powerwall and Powerpack—rechargeable lithium-ion batteries that store power 

for Tesla’s electric vehicles, homes and commercial buildings.8  To make an end-

to-end sustainable solution, Tesla needed a way to generate clean energy to store 

and power its cars.  Thus, Tesla’s next objective was to vertically integrate in solar 

energy.9   

                                           
7 Ex. 5, Elon Musk, The Secret Tesla Motors Master Plan (just between you 

and me), Tesla.com (Aug. 1, 2006), https://www.tesla.com/blog/secret-tesla-
motors-master-plan-just-between-you-and-me; see also Ex. 7, Elon Musk, Master 
Plan, Part Deux, Tesla.com (July 20, 2016), https://www.tesla.com/blog/master-
plan-part-deux; Ex. 8, A. Gracias Dep. 144:14-19. 

8 Ex. 9, The Tesla Team, Tesla Makes Offer to Acquire SolarCity, Tesla.com 
(June 21, 2016), https://www.tesla.com/blog/tesla-makes-offer-to-acquire-
solarcity; Ex. 10, Diane Cardwell, Tesla Ventures Into Solar Power Storage for 
Home and Business, N.Y. Times (May 1, 2015), 
https://www.nytimes.com/2015/05/01/business/energy-environment/with-new-
factory-tesla-ventures-into-solar-power-storage-for-home-and-business.html. 

9 Ex. 11, C. McBean Dep. 27:11-28:4 (“[T]he battery storage business is the 
link between the electric vehicles and solar.  That’s really what makes the whole 
strategic rationale.”). 
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At the time of the Acquisition, Musk served as the Chairman of 

Tesla’s Board,10 and owned approximately 22% of Tesla’s outstanding shares.11   

B. SolarCity 

During the relevant period, SolarCity was a Delaware corporation that 

designed, installed and maintained solar energy systems for residential and 

commercial customers.12  SolarCity was founded in 2006 by brothers Lyndon Rive 

and Peter Rive, cousins to Musk.13 

SolarCity sold solar energy systems, for which it offered long-term 

financing options to customers.14  Alternatively, customers could enter into long-

term power purchase agreements with SolarCity.15  In addition to solar module and 

energy sales, SolarCity used different financing instruments to monetize its 

                                           
10 Ex. 1, Tesla Motors, Inc., Registration Statement (Form S-4) at 103 

(Aug. 31, 2016). 

11 Defs.’ Answer to Second Am. Compl. at 9, Dkt. 114.    

12 Ex. 12, SolarCity Corp., Annual Report (Form 10-K) at 2-3, 11 (Feb. 10, 
2016). 

13 Id. at 2, 5. 

14 Ex. 13, SolarCity Corp., Registration Statement (Form S-1) at 47 (Oct. 5, 
2012); Ex. 12, SolarCity Corp., Annual Report (Form 10-K) at 5-6 (Feb. 10, 2016). 

15 Ex. 12, SolarCity Corp., Annual Report (Form 10-K) at 5-6 (Feb. 10, 2016). 
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assets.16  SolarCity’s business model included two primary operating units:  one to 

acquire customers, install systems and conduct securitization of some portion of 

the energy production capacity; and the other to run the solar systems and collect 

fees for the portions of the long-term contracts that were not yet monetized.17  

In 2016, SolarCity’s estimated enterprise value was nearly $6 billion.18 

Around the time of the Acquisition, Musk served as the Chairman of 

SolarCity’s Board of Directors,19 and owned approximately 21.9% of SolarCity’s 

outstanding shares.20  Gracias and Tesla CTO J.B. Straubel also served on the 

SolarCity Board of Directors.21  

                                           
16 Ex. 13, SolarCity Corp., Registration Statement (Form S-1) at 49 (Oct. 5, 

2012); Ex. 12, SolarCity Corp., Annual Report (Form 10-K) at 6 (Feb. 10, 2016). 

17 See, e.g., Ex. 14, Tesla Motors, Inc., SolarCity Corp., Joint Proxy 
Statement/Prospectus at 78-79, 93 (Oct. 12, 2016) (“Proxy”) (describing Devco 
and PowerCo). 

18 Ex. 15, TESLA00000001 at -035 (June 20, 2016 Tesla Board discussion 
materials). 

19 Ex. 12, SolarCity Corp., Annual Report (Form 10-K) at 6 (Feb. 10, 2016). 

20 Ex. 14, Proxy at 175. 

21 Id. at 106.  
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C. Identifying and Pursuing a Solar Target 

In May 2016, after more than one year of internal discussions, the 

Tesla Board authorized management to engage an independent financial advisor, 

Evercore,22 to assess potential solar targets, including but not limited to 

SolarCity.23  During a Special Meeting of the Tesla Board held on June 20, 2016 

(the “June 20 Meeting”), Evercore presented an overview of the solar energy 

industry and nearly a dozen potential solar targets.24  Evercore provided a more 

detailed evaluation of the four most attractive potential acquisition targets: 

SolarCity, Vivint Solar, Inc., Sunrun Inc., and SunPower Corporation.25  Evercore 

identified SolarCity as the market leader in both the U.S. residential and non-

residential market, with 35% and 14% of those markets, respectively, and with the 

highest gross margins when benchmarked against the three other most attractive 

                                           
22 Ex. 16, TESLA00001455 at -056 (May 31, 2016 Board meeting minutes); 

see also Ex. 17, R. Denholm Dep. 80:20-81:2.  

23 Ex. 18, EVR-TESLA_00223453 (June 5, 2016 email between Evercore and 
Tesla management). 

24 Ex. 15, TESLA00000001 at -021-44 (June 20, 2016 Tesla Board discussion 
materials). 

25 Id. at TESLA00000035-038.   
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targets.26  Evercore highlighted the depth of SolarCity’s sales model, which 

propelled over 110,000 new customer installations in 2015 alone, alongside its 

burgeoning manufacturing facilities.27  Evercore concluded that, “SolarCity is the 

most attractive asset for Tesla in the solar market” based on its market share, 

geographic footprint, residential/commercial focus, technology, vertical 

integration, customer service, growth, cost structure and profitability.28  

D. The Tesla Board’s Decisions Regarding Recusal and a 
Unaffiliated Stockholder Vote 

Also during the June 20 Meeting, representatives of Wachtell Lipton 

(the Tesla Board’s outside counsel) reviewed with the Tesla Board “certain legal 

matters, including the Tesla Board’s fiduciary duties in relation to a potential 

acquisition of SolarCity or another solar energy company”.29  After discussion, the 

Tesla Board “determined that the strategic vision, expertise and perspectives of 

[Musk and Gracias] would continue to be helpful to the Tesla Board’s evaluation 

                                           
26 Id. at TESLA00000040, -043; Ex. 19, B. Buss Dep. 24:17-25:20 (testifying 

that SolarCity’s market share was “bigger than really the next 30 guys put 
together”).   

27 Ex. 15 at TESLA00000035. 

28 Id. at TESLA00000039.  

29 Ex. 14, Proxy at 59. 
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of a potential [solar] acquisition”, but that because of Musk’s and Gracias’s 

relationships with SolarCity, they “should recuse themselves from any vote by the 

Tesla Board on matters relating to a potential acquisition of SolarCity, including 

evaluation, negotiation and approval of the economic terms of any such 

acquisition”.30  The Tesla Board also “determined that, in the event that Tesla were 

to proceed with a potential acquisition of SolarCity, the consummation of such 

acquisition would be conditioned on the approval of a majority of disinterested 

SolarCity stockholders and Tesla stockholders voting on the transaction”.31   

At the end of the June 20 Meeting, the Tesla Board—with Musk and 

Gracias recused—voted to make an offer to acquire SolarCity in a stock for stock 

exchange where each share of SolarCity would be traded for 0.122-0.131 shares of 

Tesla.32  Tesla’s offer letter made clear that the combination of the two companies 

would be “subject to the approval of a majority of disinterested stockholders of 

both SolarCity and Tesla voting on the transaction” and emphasized that “any 

transaction should be the result of full and fair deliberation and negotiation by [the 

                                           
30 Id. 

31 Id. 

32 Ex. 20, TESLA00001459 at -1461-63 (June 20, 2016 Special Board Meeting 
Minutes).   
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Tesla and SolarCity Boards] and the fully-informed consideration of [the] 

respective stockholders”.33 

E. Due Diligence and the Negotiation Process 

The Tesla Board’s offer, which was contingent on due diligence, was 

made public on June 21, 2016.34  Over the next several weeks, Tesla, together with 

Evercore, conducted significant due diligence on SolarCity to confirm (among 

other things) that the Acquisition completed Tesla’s vertical integration.35  Tesla 

sought information from SolarCity on how SolarCity worked with electric vehicle 

companies36 and on the benefits of integration between solar power and energy 

                                           
33 Ex. 9, The Tesla Team, Tesla Makes Offer to Acquire SolarCity, Tesla.com 

(June 21, 2016), https://www.tesla.com/blog/tesla-makes-offer-to-acquire-
solarcity. 

34 Id.; Ex. 14, Proxy at 3. 

35 Ex. 14, Proxy at 60-66.  

36 See, e.g., Ex. 21, TESLA00004587 at -593-94 (“Do you segment electric 
vehicle ownership, and Tesla ownership in particular?  Do you target this as a 
segment, and if so, how do your sales and marketing tactics change? . . . Please 
describe any challenges you have faced with installing charging infrastructure for 
electric vehicles, either with or without solar and at commercial and residential 
properties . . . Please provide details on the Company’s existing partnerships with 
Honda, Acura and BMW, as well as on other anticipated future initiatives . . . 
Please provide details on the Company’s partnerships with homebuilders, as well 
as on the Company’s planned strategy as it pertains to those partners going 
forward.”); see also Ex. 22, TESLADIR0087768 at -88009 (due diligence memo 
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storage facilities.37  Robyn Denholm—an unconflicted independent director—

played a significant role in the due diligence process, spending hundreds of hours38 

on due diligence, including in due diligence meetings and on telephone calls with 

Tesla’s advisors.39  This process ultimately drove down the Acquisition price.40      

On July 27, 2016, the Tesla Board proposed a “best and final” 

exchange ratio of 0.110—lower than the initial offer.41  Two days later, Lazard 

                                           
prepared for the Tesla Board indicating that, with respect to SolarCity’s technical 
and engineering capabilities, “[t]he vertical integration across these areas is a key 
value driver in delivering end-to-end solar solutions and leveraging SolarCity’s 
core distribution and installation business.”). 

37 Ex. 23, TESLADIR0089234 at -299 (Tesla Board Materials for July 24, 
2016). 

38 Ex. 17, R. Denholm Dep. at 128:23-129:15 (“And the board understood our 
obligations to run a thorough process in terms of looking at all aspects of the 
industry and the other players, as well as looking at SolarCity itself in detail.  And 
so there was no rush.  There were many hundreds of hours of time spent.  I can say 
that for myself.”). 

39  Id. at 159:15-19 (“I was having significant meetings – a significant number 
of meetings around the due diligence process and findings of the due diligence in 
between the board meetings with the rest of my colleagues.”); see also id. 
at 208:18-209:22.   

40 Ex. 14, Proxy at 57. 

41 Id. at 68 (“The Tesla Board reviewed with representatives of Evercore and 
Wachtell Lipton SolarCity’s counteroffer and, following discussion, authorized the 
making of a revised proposal at an exchange ratio of 0.110 shares of Tesla 
common stock for each share of SolarCity common stock . . . [R]epresentatives of 
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(SolarCity’s independent financial advisor) advised the SolarCity Board that the 

Acquisition price was fair, and the SolarCity Board voted in favor of the 

Acquisition.42  The next day, Evercore advised Tesla that the price was fair, and 

the Tesla Board, with Musk and Gracias recused, voted in favor of the Acquisition, 

subject to unaffiliated stockholder approval.43  The companies signed the merger 

agreement on July 31, 2016, and the proposed transaction was announced on 

August 1, 2016.44   

F. The Merger Proxy 

On August 31, 2016, in advance of the stockholder vote, Tesla filed 

with the SEC a preliminary merger proxy (the “Tesla S-4”) containing descriptions 

of the deal process, Tesla’s rationale for the Acquisition, Tesla’s estimate of the 

cost synergies generated by the Acquisition, the fairness opinions of both Lazard 

                                           
Evercore contacted representatives of Lazard to inform Lazard . . . that this was 
Tesla’s best and final offer.”).   

42 Ex. 24, TESLA00001907 at -1908, -1910. 

43 Ex. 14, Proxy at 69-70; id. at Explanatory Note 2; see also Ex. 17, 
R. Denholm Dep., at 235:22-263:3 (“Q.  Then on July 30th, 2016, the board had a 
meeting where the board was informed that SolarCity’s special committee had 
accepted the .110 and then Tesla’s board heard the fairness opinion from Evercore 
and then voted to do the deal?  A.  That is my recollection, yes.”). 

44 Ex. 14, Proxy at 70.  
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and Evercore, the financial projections used by Lazard and Evercore in their 

valuations of SolarCity, details of the relationship between the Defendants and 

SolarCity and/or SpaceX, and potential liquidity challenges faced by SolarCity.45  

Ultimately, Tesla and SolarCity jointly filed a 183-page Proxy on October 12, 

2016.46  The Proxy incorporated by reference previous filings of both public 

companies.47   

G. The Stockholder Vote 

Both a resolution of Tesla’s Board and Nasdaq rules required 

stockholder approval of the Acquisition.  Although Nasdaq rules required only that 

the Acquisition be approved by a majority of the total votes cast,48 the Tesla Board 

                                           
45 See, e.g., Ex. 1, Tesla Motors, Inc., Registration Statement (Form S-4) 

(Aug. 31, 2016).  The Tesla S-4 incorporated by reference several of Tesla’s and 
SolarCity’s other public filings.  See, e.g., Ex. 1, Tesla Motors, Inc., Registration 
Statement (Form S-4) at 24, 26, 29, 46, 138, 175-76, 178-79 (Aug. 31, 2016). 

46 See Ex. 14, Proxy.   

47 Ex. 14, Proxy at 182-83. 

48 When a director, officer or substantial holder of a Nasdaq-listed company 
owns a 5% or greater interest in the acquisition target, the transactions must be 
approved by a majority of the total votes cast.  NASDAQ R. 5635(a)(2); NASDAQ 
R. 5635(e)(4). 
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imposed a higher standard and conditioned the Acquisition on the approval of a 

majority of the unaffiliated stockholders.49   

1. Tesla’s Institutional Stockholders 

As a result of the Tesla Board conditioning the Acquisition on 

unaffiliated stockholder approval, the transaction needed the support of many 

sophisticated institutional investors.  Indeed, “[i]nstitutional investors, including 

hedge funds, constitute[d] approximately 62% of Tesla’s disinterested shares” for 

this transaction.50  Many of these institutions are among the world’s largest wealth 

managers.51  Four institutions alone—Fidelity, T. Rowe Price, Baillie Gifford and 

Vanguard—without whose support the Acquisition would not have been approved, 

comprised 37% of the unaffiliated shares, and collectively managed trillions of 

                                           
49 Ex. 9, The Tesla Team, Tesla Makes Offer to Acquire SolarCity, Tesla.com 

(June 21, 2016), https://www.tesla.com/blog/tesla-makes-offer-to-acquire-
solarcity. 

50 Ex. 25, EVR-TESLA_00232502 at -2503.   

51 See id.; see also Ex. 26, Willis Towers Watson, The World’s 500 Largest 
Asset Managers (Oct. 2017), https://www.willistowerswatson.com/-
/media/WTW/PDF/Insights/2017/10/The-worlds-500-largest-asset-managers-year-
end-2016.pdf; Ex. 27, Matt Barthel, America’s Top 40 Wealth Management Firms, 
PENTA (Sept. 17, 2016), https://www.barrons.com/articles/americas-top-40-
wealth-management-firms-1474086678.  
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dollars’ worth of assets.52   

Tesla hired Innisfree M&A Inc. (“Innisfree”) to advise on the 

stockholder vote and facilitate stockholder outreach.  Innisfree informed Tesla that 

its four largest stockholders—Fidelity, T. Rowe Price, Baillie Gifford and 

Vanguard—would “conduct their own analyses and vote without regard to 

recommendations by proxy advisors”.53  Tesla also understood that several of the 

institutional stockholders had decentralized voting practices.  Some institutions, 

like Fidelity, for example, allowed portfolio managers to make individualized 

proxy decisions consistent with their separate fiduciary duties to their own 

clients.54   

                                           
52 Ex. 25, EVR-TESLA_00232502 at -2503; Ex. 28, Fidelity by the Numbers:  

Asset Management, Fidelity (June 2019), https://www.fidelity.com/about-
fidelity/fidelity-by-numbers/asset-management; Ex. 29, T. Rowe Price – What We 
Do, T. Rowe Price Group, Inc. (2019), 
https://www.troweprice.com/corporate/en/what-we-do.html; Ex. 30, Fast Facts 
About Vanguard, Vanguard (2019), https://about.vanguard.com/who-we-are/fast-
facts.  

53 Ex. 25, EVR-TESLA_00232502 at -2503. 

54 Ex. 31, TESLA00037063 at -7063-64; Ex. 32, TESLA00213174 at -3174-
75.  Baillie Gifford instead recalled stock loans to consolidate a voting base to the 
benefit of Tesla.  See Ex. 33, TESLA00006727 at -6729-30. 
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2. Institutional Investor Concerns Regarding the Acquisition 

In the lead up to the vote, some investors expressed uncertainty about 

the Acquisition and questioned whether the Acquisition would be beneficial to 

Tesla and its stockholders.  At the July 5, 2016 Tesla Board meeting, the first 

meeting following the public announcement of the Acquisition offer, Tesla’s head 

of Investor Relations, Jeff Evanson, shared with the Tesla Board investors’ 

concerns about the Acquisition.55  For instance, investors indicated concern about 

“management[’s] bandwidth to take on a solar acquisition at that point” because 

the Model X ramp in production was challenging, and they raised operational 

questions and “questions in terms of how the financing needs of the two companies 

would be made better by joining”.56   

Denholm took an active role in discussing the deal with investors 

during the pendency of the Acquisition, including T. Rowe Price, TIAA, 

Vanguard, State Street Global Advisors, BNYMellon and Florida State.57  T. Rowe 

                                           
55 Ex. 17, R. Denholm Dep. 147:12-148:14. 

56 Id. at 148:20-149:23; Ex. 19, B. Buss Dep. 62:22-63:6.  

57 Ex. 34, TESLADIR0049117 at -9117-19; Ex. 17, R. Denholm Dep. 281:23-
282:21.      
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Price “insisted on talking to the Board”, which “was [Denholm]”.58  Prior to the 

telephone call, T. Rowe Price representatives had initially indicated they did not 

support the deal.59  That position changed based on additional information.60  

Tesla also presented the merits of the Acquisition to Institutional 

Shareholder Services (“ISS”), the leading proxy advisory firm.  Denholm and 

Musk, supported by Tesla’s General Counsel, Todd Maron, and Evercore, 

emphasized the post-transaction synergies and integration.61  Eventually, ISS 

recommended voting in favor of the deal, touting the Acquisition as “a necessary 

step towards [Tesla’s] goal of being an integrated sustainable energy company” 

that could put Tesla in “a league of its own”, as well as opining that it was 

“reasonable to assume that [Tesla was] paying a low to no premium to take over 

[SolarCity]”.62  Tesla internally described ISS’s support as a “[h]uge win”, because 

                                           
58 Ex. 17, R. Denholm Dep. 286:7-12. 

59 Ex. 35, TESLADIR0099229 at -9231. 

60 See, e.g. Ex. 36, TESLA00724533. 

61 Ex. 37, TESLA00150769 at -0792; Ex. 38, EVR-TESLA_00170985 
at -0986-87, -0989; Ex. 17, R. Denholm Dep. 35:3-19, 277:10-279:9. 

62 Ex. 39, EVR-TESLA_00217301 at -7303, -7313, -7320. 
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at the time, Tesla’s vote was, in its own words, “teetering on the precipice” of 

failure.63   

Even with the support of ISS, the vote was far from guaranteed.64  

Like many transactions, the market response was mixed.65  Glass Lewis, another 

proxy advisory firm, recommended that stockholders vote against the 

Acquisition.66  In September 2016, T. Rowe Price was “unanimous” in their 

concerns about the Acquisition.67  Tesla’s management and the Tesla Board had 

multiple phone calls and check-ins with decision makers at T. Rowe Price, 

working for months to secure T. Rowe’s support.68  Up until the vote itself, 

T. Rowe indicated the vote would be “mixed”, based on the debates among 

portfolio managers.69  Similarly, JP Morgan and Capital Research Global Investors 

                                           
63 Ex. 40, TESLA00040230. 

64 Id.   

65 Ex. 19, B. Buss Dep. 202:3-7. 

66 Ex. 41, TESLADIR0048999 at -49007.  

67 Ex. 42, TESLADIR0095438 at -5438. 

68 Ex. 43, TESLA00724528 at -4528-30; Ex. 17, R. Denholm Dep. 286:10-21. 

69 Ex. 44, TESLA00724524 at -4525. 
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both indicated they were voting against the Acquisition, prompting a scramble 

from within Tesla management.70   

3. Results of the Unaffiliated Stockholder Vote 

Throughout the process the Tesla Board was apprehensive about 

whether the vote would succeed and closely monitored the voting results 

throughout the proxy period.71  Ultimately, over 88% of votes cast were in favor of 

the transaction.  When directors and executive officers of SolarCity were removed, 

including Musk, Gracias and Straubel, the unaffiliated stockholder vote in support 

of the Acquisition still succeeded by nearly 85%.72  Even when measured against 

the unaffiliated outstanding shares (i.e., those unaffiliated stockholders who 

abstained from voting), over 58% were voted in favor of the Acquisition.73  

Moreover, the majority of the stockholders who voted were both unaffiliated and 

in favor of the deal.74        

                                           
70 Ex. 45, TESLA00719353 at -9353. 

71 Ex. 46, TESLADIR0099235 at 9235-37. 

72 Ex. 47, Tesla Motors, Inc., Current Report (Form 8-K) at 2 (Nov. 18, 2016). 

73 Id.  SolarCity stockholders also voted in favor of the deal.  Ex. 48, SolarCity 
Corp., Current Report (Form 8-K) at Item 5.07 (Nov. 18, 2016). 

74 Ex. 47, Tesla Motors, Inc., Current Report (Form 8-K) at 2 (Nov. 18, 2016). 
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H. Status of the Litigation 

On September 1, 2016, while awaiting the stockholder vote, Plaintiffs 

filed the first lawsuit challenging the Acquisition.75  The Court later consolidated 

several actions and appointed Co-Lead Plaintiffs and Co-Lead Counsel.76  The 

Second Amended Complaint, filed on March 3, 2017,77 includes seven counts: 

 Claims against Musk for breach of fiduciary duty in his capacity as 

the alleged “controlling stockholder” of Tesla—derivatively (Count I) 

and in an individual and class capacity (Count V) (“Musk Fiduciary 

Duty Claims”); 

 Claims against the Defendants for breach of the fiduciary duties of 

loyalty and care by causing Tesla to acquire SolarCity—derivatively 

(Count II) and in an individual and class capacity (Count IV) (“Board 

Fiduciary Duty Claims”); 

 Claim against the Defendants for unjust enrichment—derivatively 

(Count III) (“Unjust Enrichment Claim”); 

                                           
75 Verified Derivative Compl., Dkt. 1. 

76 Am. Order of Consol., Dkt. 92. 

77 Compl. ¶¶ 294-330. 
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 Claim against the Defendants for Waste—derivatively (Count VI) 

(“Waste Claim”); and 

 Claim against the Defendants for breach of the duty of disclosure—in 

an individual and class capacity (Count VII) (“Disclosure Claim”). 

On June 12, 2017, the Defendants and nominal defendant Tesla 

moved to dismiss the complaint on the basis that (i) Musk, at 22% ownership of 

Tesla, is not a controlling stockholder and (ii) the approval of a majority of Tesla’s 

unaffiliated stockholders eliminated any remaining claims though the application 

of the business judgment rule.78  On March 28, 2018, the Court denied the motion 

“in a close call”, finding that it was at least “reasonably conceivable”, accepting 

Plaintiffs’ allegations as true, that Musk is a controlling stockholder.79  The Court 

noted, however, that “facts developed in discovery may well demonstrate 

otherwise”.80  The facts are now developed and they do not support Plaintiffs’ 

claims. 

                                           
78 Defs.’ Mot. to Dismiss at 2-4, Dkt. 110.   

79 Mem. Op. at 2, 57, Dkt. 128 (“MTD Order”).  

80 Id.    
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ARGUMENT 

 Plaintiffs’ Fiduciary Duty Claims Should Fail as a Matter of Law I.
Because the Acquisition Was Approved by a Majority of Informed, 
Uncoerced and Unaffiliated Tesla Stockholders (Counts I, II, IV and V) 

The long-standing policy of Delaware courts is to avoid second-

guessing the informed judgment of an unaffiliated and uncoerced stockholder 

majority.  For that reason, when unaffiliated stockholders make their wishes known 

at the ballot box, under Corwin and its progeny, the business judgment rule should 

apply in this instance and Plaintiffs’ fiduciary duty claims should fail as a matter of 

law.  (See Section I.A.)   

As to fiduciary duty claims against Musk (premised on the theory that 

he is a “controlling stockholder”), summary judgment should be granted because 

(i) approval of the unaffiliated stockholders was required for the Acquisition; 

(ii) the undisputed facts establish that Musk did not control those stockholders; and 

(iii) a majority of the unaffiliated stockholders made an informed vote in favor of 

the Acquisition.  (See Section I.B.)   

As to the fiduciary duty claims against Defendants (in their role as 

Tesla Board members), summary judgment should be granted because informed 

approval by a majority of unaffiliated, uncoerced stockholders cleansed the 
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Acquisition, regardless of any alleged defects in the Tesla Board’s process with 

respect to this deal.81  (See Section I.C.)     

A. Deference to the Decisions of Informed, Uncoerced and 
Unaffiliated Stockholders Is a Bedrock Principle of Delaware Law 

It is a fundamental principle of Delaware law that “stockholders [a]re 

the ultimate beneficiaries of the directors’ fiduciary duties and the equitable 

owners of the corporation”, and therefore directors act as agents of the 

stockholders.  Quadrant Structured Prods. Co., Ltd. v. Vertin, 115 A.3d 535, 550 

(Del. Ch. 2015); see also Sciabacucchi v. Liberty Broadband Corp., 2017 WL 

2352152, at *2 (Del. Ch. May 31, 2017).  Within this agency relationship, the 

stockholders—not the board—are “the real parties in interest”.  Corwin, 125 A.3d 

at 313; see also Sciabacucchi, 2017 WL 2352152, at *2;  Arnold v. Soc’y for Sav. 

Bancorp, Inc., 678 A.2d 533, 539 (Del. 1996) (“Fiduciary duties are owed by the 

directors . . . [to] stockholders.”).  As a logical extension of that concept, 

“stockholders (as principals) can, by majority vote, retrospectively and, at times 

prospectively, act to validate and affirm the acts of the directors (as agents).”  

Calma ex rel. Citrix Sys., Inc. v. Templeton, 114 A.3d 563, 579 (Del. Ch. 2015).   
                                           

81 Defendants reserve their right to argue at trial their affirmative defense of 
exculpation set forth in Tesla’s Articles of Incorporation and 8 Del. C. § 102(b)(7).  
See Defs.’ Answer to Second Am. Compl., Dkt. 140 at 140. 
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Stockholders, who (as principals) have the ultimate authority over the 

corporation, are best suited to protect their own interests in the corporation.  They 

do not need protection from themselves.  Moreover, they are particularly capable 

of protecting their own interests in this current information age.  As this Court has 

recognized, “[m]arket developments . . . have made it far easier . . . for 

stockholders to protect themselves.”  In re MFW S’holders Litig., 67 A.3d 496, 530 

(Del. Ch. 2013), aff’d sub nom. Kahn v. M & F Worldwide Corp., 88 A.3d 635 

(Del. 2014) (“MFW”), overruled on other grounds by Flood v. Synutra Int’l, Inc., 

195 A.3d 754 (Del. 2018).  “[T]here is more public information than ever about 

various commentators’, analysts’, institutional investors’, journalists’ and others’ 

views about the wisdom of transactions . . . Not only that, institutional investor 

holdings have only grown.”  Id.  Thus, as a practical matter, fully informed 

stockholders faced with a decision about the corporation’s actions “can easily 

protect themselves at the ballot box by simply voting no”.  Corwin, 125 A.3d at 

313.  

In contrast, the Supreme Court has stated that “judges are poorly 

positioned to evaluate the wisdom of business decisions and there is little utility to 

having them second-guess the determination of impartial decision-makers with . . .  

an actual economic stake in the outcome (in the case of informed, disinterested 
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stockholders).”  Id.  That is the “core rationale of the business judgment rule”.  Id.  

Applying this fundamental rule, “Delaware corporate law has long been reluctant 

to second-guess the judgment of a disinterested stockholder majority.”  Id. at 305; 

see also In re Lear Corp. S’holder Litig., 926 A.2d 94, 114-15 (Del. Ch. 2007) 

(reasoning that courts should “give[] great weight to informed decisions made by 

an uncoerced electorate”).   

This deference also serves principles of judicial economy.  Delaware 

courts can “avoid the uncertainties and costs of judicial second-guessing when the 

disinterested stockholders have had a free and informed chance to decide on the 

economic merits of a transaction for themselves”.  Corwin, 125 A.3d at 313.  In 

such circumstances, subjecting a transaction to an “entire fairness” review would 

be unnecessary and inefficient.  It would also be unprecedented.  Defendants are 

unaware of any case where a court has applied entire fairness review to second-

guess the effective vote of an informed, unaffiliated, uncoerced majority of 

stockholders approving a standard acquisition.82 

                                           
82 As discussed below, the MFW rule regarding controlling stockholders does 

not apply here because (i) Musk did not control the Tesla stockholders (see Section 
I.B.) and (ii) the Acquisition was not a fundamental change in Tesla stockholder 
rights, unlike the squeeze-out merger at issue in MFW (see Section I.C.).  
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Because a corporation belongs to its stockholders, whose wishes 

should be respected, the Court should grant summary judgment.  First, it is 

undisputed that Musk did not control the unaffiliated stockholders, whose approval 

was required in order to complete the Acquisition.  Second, even assuming that the 

Tesla Board’s actions with regard to the Acquisition were somehow defective 

(which they were not), approval by a majority of Tesla’s unaffiliated stockholders 

here ratified the Tesla Board’s judgment with regard to the Acquisition.  Because 

the stockholder approval was fully informed, the business judgment rule applies.       

B. The Undisputed Facts Establish That Musk Did Not Control the 
Unaffiliated Stockholders and Thus Could Not—and Did Not—
Control the Acquisition 

Summary judgment should be granted on Plaintiffs’ claims that Musk 

breached his fiduciary duty in his capacity as a purported “controlling stockholder” 

of Tesla (Counts I and V).  Plaintiffs should be required to establish that Musk 

actually controlled the unaffiliated stockholders, which Plaintiffs cannot do. 

1. Plaintiffs Should Be Required To Show That Musk 
Controlled the Unaffiliated Stockholders for Purposes of the 
Acquisition  

To establish that Musk is a controlling stockholder, Plaintiffs must 

prove that Musk—with a mere 22% of the outstanding Tesla shares—nonetheless 

“exercise[d] control over the business affairs of the corporation”.  In re KKR Fin. 
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Holdings, 101 A.3d 980, 991 (Del. Ch. 2014), aff’d sub nom. Corwin v. KKR Fin. 

Holdings LLC, 125 A.3d 304 (Del. 2014).  They cannot satisfy that burden.  

The key inquiry as to whether Musk controlled the “business affairs of 

the corporation” is whether he actually controlled the Acquisition.  As the Supreme 

Court recently noted in Olenik v. Lodzinski, decided after this Court’s opinion on 

Defendants’ Motion to Dismiss, a plaintiff alleging a controlling stockholder must 

show that the stockholder actually controlled “the transaction at issue”.  208 A.3d 

704, 718 n.72 (Del. 2019) (citing In re Crimson Expl. Inc. Stockholder Litig., 2014 

WL 5449419, at *16 (Del. Ch. Oct. 24, 2014)).   

To be sure, a number of Delaware cases assert that control over the 

board is sufficient to establish control over the corporation.  Corwin, at 125 A.3d at 

307; In re Rouse Props., Inc., Fid. Litig., 2018 WL 1226015, at *11 (Del. Ch. 

Mar. 9, 2018); Larkin v. Shah, 2016 WL 4485447, at *13 (Del. Ch. Aug. 25, 2016).  

That analysis should not apply here, however, to a standard transaction (one that 

does not fundamentally alter stockholder rights) conditioned on the approval of a 

majority of unaffiliated stockholders.  Logically, a stockholder cannot control a 

transaction unless he exerts control over each entity whose approval is needed to 

effect the transaction.  And the control cannot be merely theoretical.  It is 

Plaintiffs’ burden to establish the existence of control.  Zimmerman v. Crothall, 62 
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A.3d 676, 700 (Del. Ch. 2013).  Plaintiffs must also establish “the actual exercise 

of control over the corporation’s conduct by that otherwise minority 

stockholder”—which they cannot do on the record here.  Weinstein Enters., Inc. v. 

Orloff, 870 A.2d 499, 507 (Del. 2005).   

The Acquisition here could not have been carried out based on the 

Tesla Board’s judgment alone.  While the Nasdaq rules required only that the 

Acquisition be approved by a majority of the total votes cast,83 the Tesla Board 

then self-imposed an even higher standard than what Nasdaq required.  

Specifically, the Tesla Board’s public announcement of the merger offer provided 

that a majority of unaffiliated voting shares would need to approve the Acquisition, 

thus placing the ultimate decision in the hands of Tesla’s unaffiliated stockholders, 

and mooting any purported influence that Musk had on the Tesla Board’s 

judgment.84  As a result, Musk should not be found to have controlled the 

Acquisition unless he exerted control over the Tesla Board and the unaffiliated 

Tesla stockholders.  He could not and did not. 

                                           
83  NASDAQ R. 5635(a)(2); NASDAQ R. 5635(e)(4). 

84 Ex. 9, The Tesla Team, Tesla Makes Offer to Acquire SolarCity, Tesla.com 
(June 21, 2016), https://www.tesla.com/blog/tesla-makes-offer-to-acquire-
solarcity; Ex. 14, Proxy, Explanatory Note at 1.  
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To be clear, the Defendants categorically deny Plaintiffs’ allegations 

that Musk controlled the Tesla Board.  But the Court need not reach that fact-

intensive inquiry for this Motion because Musk’s lack of control over the 

unaffiliated stockholders—which is established by undisputed evidence that the 

majority of the stockholders who voted were both unaffiliated and in favor of the 

Acquisition—should be dispositive.  

2. The Unaffiliated Tesla Stockholders Exercised Their 
Independent Judgment in Evaluating the Acquisition 

If Plaintiffs are required to show that Musk controlled the unaffiliated 

stockholders, as Plaintiffs should be, they cannot remotely meet that burden.  They 

cannot point to any material facts indicating that Musk controlled the unaffiliated 

Tesla stockholders.  To the contrary, the undisputed evidence demonstrates that 

(i) Tesla’s bylaws did not give Musk any control over the unaffiliated stockholders 

for this deal; (ii) the unaffiliated stockholders independently evaluated the 

Acquisition; and (iii) the Tesla Board voluntary ceded control to the stockholders, 

above and beyond what any rule required.  The undisputed evidence also 

establishes that many of the unaffiliated stockholders were either sophisticated 
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institutional investors, or represented by institutional investors, who did their own 

evaluations of the Acquisition and voted as they saw fit.85 

First, Plaintiffs’ Complaint fundamentally misinterprets Tesla’s 

bylaws.  Plaintiffs allege that “any changes at Tesla, including certain mergers, 

acquisitions, or changes to the Board’s compensation or bylaws concerning the 

Board’s composition must be approved by 66⅔ percent of total voting power of 

outstanding Tesla voting securities” which “allows Elon Musk significant control 

over corporate matters” beyond his 22% ownership.86  Plaintiffs cite to no 

provision in the bylaws to support this allegation; nor can they, because no such 

provision exists.  Tesla’s bylaws provide for a supermajority vote in certain 

circumstances, but none applies here.87      

                                           
85 While Defendants’ argument does not hinge on whether or not the informed, 

uncoerced and unaffiliated stockholders of a particular transaction are sophisticated 
institutional stockholders, those are the undisputed facts here.  

86 Compl. at ¶ 22. 

87 See Ex. 49, Amended and Restated Bylaws of Tesla Motors, Inc., Art. X 
(June 20, 2016).  Plaintiffs’ theory, even if it were accurate (which it indisputably 
is not), is still misplaced.  Plaintiffs seem to imply that Musk can somehow 
leverage his 22% of the shares to rally sufficient support to achieve actions 
requiring approval of 66.66% of the total voting shares.  But that has no bearing 
here.  The Tesla Board wanted to approve, not block, the Acquisition.  And 
Plaintiffs’ mere speculation that Musk could use his “outsized influence” to control 
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Second, the record evidence demonstrates that the unaffiliated Tesla 

stockholders exercised their independent judgment in deciding whether to support 

the deal.  The majority of unaffiliated stockholders—62%—were large institutional 

investors.88  That included sophisticated investors who oversee trillions of dollars 

in managed assets, including BlackRock, Vanguard, Fidelity and T. Rowe Price.89  

These money managers each owe fiduciary duties to their clients, and make their 

own voting decisions—they do not defer to proxy advisors, let alone Tesla’s 

management.90  Even giving all reasonable inferences to Plaintiffs, there is no 

support for the theory that Musk controlled or exercised undue influence over any 

of those institutions. 

                                           
large, independent stockholders is squarely refuted by the undisputed facts 
developed during discovery. 

88 Ex. 25, EVR-TESLA_00232502 at -2503.   

89 Ex. 51, EVR-TESLA_00242241; Ex. 28, Fidelity by the Numbers:  Asset 
Management, Fidelity (June 2019), https://www.fidelity.com/about-
fidelity/fidelity-by-numbers/asset-management; Ex. 29, T. Rowe Price – What We 
Do, T. Rowe Price Group, Inc. (2019), 
https://www.troweprice.com/corporate/en/what-we-do.html; Ex. 30, Fast Facts 
About Vanguard, Vanguard (2019), https://about.vanguard.com/who-we-are/fast-
facts. 

90 Ex. 25, EVR-TESLA_00232502 at -2503. 
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Third, the record evidence turns Plaintiffs’ theory on its head.  Rather 

than trying to control the stockholders, the Tesla Board (with Musk and Gracias 

recused91) empowered the stockholders, by raising the threshold vote required by 

Nasdaq.  As set forth above, Nasdaq required approval by only a majority of voting 

stockholders,92 whereas the Tesla Board’s resolution required approval by a 

majority of unaffiliated voting stockholders.93  After voluntarily raising the bar for 

approval, the Tesla Board, along with Tesla management, openly responded to 

stockholder inquiries.  Between June 21, 2016 (when the merger offer was 

announced) and November 17, 2016 (the stockholder vote), the Tesla Board and 

management engaged with Tesla stockholders on the benefits of the Acquisition to 

Tesla and its stockholders, management’s bandwidth to take on a solar company, 

and operational and financing questions, among other issues.94   

                                           
91 Ex. 14, Proxy at 59. 

92 NASDAQ R. 5635(a)(2). 

93 Ex. 14, Proxy at 5, 50, A-62; Ex. 51, Tesla Motors, Inc., Current Report 
(Form 8-K) at Ex. 99-1 (June 21, 2016). 

94 Ex. 17, R. Denholm Dep. 147:12-148:14, 148:20-149:23. 
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In particular, Denholm, the unaffiliated independent director who led 

the Tesla Board’s negotiations,95 invested substantial time over several months 

responding to stockholder inquiries about the Acquisition.96  Denholm also worked 

to educate stockholders and the proxy advisory firm ISS about the Acquisition.97  

As discussed further below, stockholders also received extensive information from 

other proxy firms, including Glass Lewis, as well as numerous analysts.  (See 

Section III.)  Institutional stockholders and the Tesla Board alike would not invest 

such considerable time and effort into discerning and discussing the benefit of the 

Acquisition if the stockholders’ vote had been a foregone conclusion.  Similarly, 

the Tesla Board would not watch the vote results so closely if the stockholders 

were being controlled by Musk’s influence.98  

                                           
95 Id. at 159:15-19 (“I was having significant meetings – a significant number 

of meetings around the due diligence process and findings of the due diligence in 
between the board meetings with the rest of my colleagues.”); 128:23-129:16 
(“And the board understood our obligations to run a thorough process in terms of 
looking at all aspects of the industry and the other players, as well as looking at 
SolarCity itself in detail.  And so there was no rush.  There were many hundreds of 
hours of time spent.  I can say that for myself.”). 

96 Ex. 34, TESLADIR0049117 at -9117; Ex. 17, R. Denholm Dep. 286:4-12. 

97 Ex. 37, TESLA00150769; Ex. 38, EVR-TESLA_00170985; Ex. 17, 
R. Denholm Dep. 35:3-19, 277:10-279:9, 278:1-11, 278:20-279:1. 

98 Ex. 46, TESLADIR0099235. 
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Accordingly, Plaintiffs should not be able to establish that Musk 

controlled the “affairs of the business”—here, the Acquisition—because he 

undisputedly did not control the unaffiliated stockholders, whose approval was 

required for the Acquisition.  The informed decision by Tesla’s stockholders is 

entitled to judicial deference, and summary judgment should be entered on the 

Musk Fiduciary Duty Claims (Counts I and V).  See In re Western Nat. Corp. 

S’holders Litig., 2000 WL 710192 at *27 (Del. Ch. May 22, 2000) (granting 

summary judgment where “the presumptions of the business judgment rule apply” 

and “[n]othing in the undisputed record . . . rebut[s] the presumption”). 

Because Plaintiffs are unable to establish Musk’s control over the 

Acquisition, the informed decision-making of Tesla’s stockholders should receive 

judicial deference and summary judgment should be entered on Claims I and V.  

3. Musk’s Purported Control over the Tesla Board Should Not 
Be Sufficient To Establish Control over the Acquisition 

Plaintiffs likely will argue that control over the Tesla Board is 

sufficient to establish that Musk controlled the “affairs of the business” (the 

Acquisition).  It should not be.  In denying Defendants’ motion to dismiss, this 

Court—accepting as true Plaintiffs’ allegations, as it must—concluded that “the 

Complaint pleads sufficient facts to support a reasonable inference that Musk 
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exercised his influence as a controlling stockholder with respect to the 

Acquisition”.99  Even under the permissive motion to dismiss standard, the Court 

noted that it was a “close call”.100 The Court observed, however, that “[t]he facts 

developed in discovery may well demonstrate otherwise”.101  That has now come 

true.  Following extensive discovery, the undisputed record shows that Musk did 

not exercise any control over the unaffiliated stockholders with respect to the 

Acquisition.   

Although some Delaware cases have focused on control over the 

board alone, that should not be the relevant inquiry here because the informed 

unaffiliated stockholders had the final say in whether or not the Acquisition was 

consummated.  Respect for informed stockholders is a fundamental underpinning 

of Delaware law, and the common-sense principle on which this Motion rests.  

(See Section I.A.) Indeed, the two primary cases relied upon by Plaintiffs (in 

response to Defendants’ Motion to Dismiss) to support their allegations that Musk 

                                           
99 MTD Order at 56. 

100 Id. at 2. 

101 Id. at 57. 
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was a controlling stockholder—In re Cysive and In re Zhongpin—themselves do 

not apply entire fairness review in the face of an effective stockholder vote. 

In re Cysive, Inc. Shareholders Litigation is readily distinguishable.  

There, the Court applied the entire fairness review to a buy-out proposal by a CEO 

who held 35% of shares.  836 A.2d 531, 535 (Del. Ch. 2003).  Notably, however, 

no stockholder vote had been held with respect to the proposed transaction at the 

time of the Court’s decision.102  Accordingly, the only inquiry before the Court was 

whether the CEO “holds a large enough block of stock to be the dominant force” in 

the contested election to threaten other directors.  Id. at 551-52.  By contrast, Musk 

was in no way a “dominant force” with respect to the final decision-makers in the 

Acquisition here:  the unaffiliated stockholders. 

In re Zhongpin Inc. Stockholders Litigation is also inapposite.  2014 

WL 6735457 (Del. Ch. 2014).  Plaintiffs alleged that the company’s CEO and 

chairman, who owned approximately 17.3% of the outstanding shares, was a 

controlling stockholder.  Id. at *1.  But Zhongpin is a motion to dismiss ruling.  

                                           
102 Compare Cysive, 836 A.2d at 545 (noting that transaction was publicly 

announced on May 30, 2003 and was challenged by litigants soon after), with 
Cysive, Inc., Current Report (Form 8-K) (Dec. 1, 2003) (stating that the 
stockholder vote was held on November 28, 2003).   
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The Court therefore had to accept Plaintiffs’ allegations that, among other things, 

the CEO’s stock ownership prevented changes in control.  Id. at *9.  There are no 

allegations that Musk had a comparable veto right over the Acquisition here.  

Further, in Zhongpin, the transaction was put to stockholders for their approval.  Id. 

at *5.  However, the transaction was not conditioned upon the unaffiliated 

stockholder approval until the final merger agreement—after the parties had agreed 

on the price (and at which point the controlling stockholder could have “dangle[d] 

a majority-of-the-minority vote before the special committee late in the process as 

a deal-closer rather than having to make a price move”).  Id. at *10.  And, as noted 

above, the well-developed record in this case establishes that the Acquisition was 

conditioned on the unaffiliated stockholder vote from the time of Tesla’s initial 

offer, and Musk did not control the unaffiliated stockholders.   

Nor did Musk have any “inherent” control over the unaffiliated 

stockholders.  As a threshold matter, inherent coercion—the concept that a 

minority stockholder’s influence is so powerful that other stockholders will fear 

some unknown form of retribution and therefore vote with the “controlling 

stockholder”—is not the law.  Further, this concept has been directly criticized, 
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including by the very same jurist who first referred to the concept.103  Then-Vice 

Chancellor Jacobs, along with former Chancellor Allen and then-Vice Chancellor 

Strine, jointly wrote that “experience has shown that [the concern of inherent 

coercion] is too insubstantial to justify a review standard that requires judges to 

second-guess a business transaction that rational investors have approved”.104  

Even if “inherent coercion” were an accepted doctrine, Plaintiffs 

would still need to establish that the unaffiliated stockholders had some actual fear 

of retaliation, and they are only entitled to reasonable inferences.  Here, based on 

the developed record, any such “inference” could not possibly be reasonable.  

There is nothing in the record that could support a finding that the sophisticated 

institutional investors here were willing to risk breaching their own fiduciary duties 

to their clients out of fear of some alleged “potent retributive capacity” on the part 

of Musk.  Cysive, 836 A.2d at 553.  Instead, the record shows that these 

sophisticated institutional investors carefully considered their vote—if they were 

                                           
103 William T. Allen, Jack B. Jacobs & Leo E. Strine, Jr., Function Over Form: 

A Reassessment of Standards of Review in Delaware Corporation Law, 56 Bus. L. 
1287, 1308 (2001).  See also In re CNX Gas Corp. S’holders Litig., 2010 WL 
2705147, at *8 (Del. Ch. July 5, 2010) (“The Court of Chancery decisions that 
have attempted to interpret the doctrine of inherent coercion have reached different 
conclusions regarding when it arises and whether it can be mitigated.”).  

104 Id. 
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subject to coercion, they would have felt as if they had no choice in the matter and 

would not have dedicated such time and energy into assessing the Acquisition.    

Because Plaintiffs are unable to establish that Musk either actually or 

inherently controlled the unaffiliated Tesla stockholders with respect to this 

Acquisition, they should not be found to have met their burden.  Thus, the 

presumption of the business judgment rule applies and summary judgment should 

be entered for the Musk Fiduciary Duty Claims (Counts I and V). 

C. Approval by the Informed, Uncoerced and Unaffiliated 
Stockholders Ratified Any Alleged Board Level Defects  

As noted above, the Defendants do not concede that there were any 

defects in the process that the Tesla Board followed with respect to the 

Acquisition.  To the contrary, the Tesla Board diligently considered the deal at 

each step.  But the Tesla Board’s process is not at issue in this Motion.  Regardless 

of whether there were Tesla Board defects in that process (and there were not), the 

unaffiliated stockholders ratified the Tesla Board’s recommendation in favor of the 

Acquisition.  And that should be dispositive here. 

Under Corwin, “where the stockholders have had the voluntary choice 

to accept or reject the transaction, the business judgment rule standard of review is 

the presumptively correct one and best facilitates wealth creation through the 
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corporate form.”  125 A.3d at 314.  This rule applies “even if the transaction might 

otherwise have been subject to the entire fairness standard due to conflicts faced by 

individual directors”.  Larkin, 2016 WL 4485447, at *1.  So long as the approval 

by unaffiliated stockholders is informed and uncoerced, the business judgment rule 

should apply.  Corwin, 125 A.3d at 309.   

Taken together, the Corwin/Larkin line of cases stand for the 

proposition that even if there is a defect in the board process with respect to a 

transaction, the defect effectively can be cured by approval of informed, uncoerced 

stockholders.  Stated another way: 

The rationale behind Corwin is hardly new; it amounts to 
a judicial recognition that the agency problems inherent 
in transactions made by directors involving the property 
of the stockholders are obviated by a vote of those 
stockholders in favor of the transaction, so that the will of 
the owners effectively supersedes that of the agents.   

Sciabacucchi, 2017 WL 2352152, at *2.  By ratifying the board’s actions, the 

principals have confirmed their will.  See Calma, 114 A.3d at 579.105    

                                           
105 See also R.S.M. Inc. v. All Capital Mgmt. Holdings LP, 790 A.2d 478, 498 

(Del. Ch. 2001) (“Under corporation law principles, a transaction between a 
controlling stockholder and the corporation can be ratified by an informed, 
uncoerced majority vote of the minority stockholders.  In the case of such 
ratification, the transaction is protected by the business judgment rule.”); In re 
PNB Holding Co. S’holders Litig., 2006 WL 2403999, at *14 (Del. Ch. Aug. 18, 
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As discussed above, under these circumstances Musk should not be 

found to be a controlling stockholder, and the undisputed record plainly shows that 

a majority of Tesla’s outstanding unaffiliated shares made an informed decision to 

approve the Acquisition.106  In fact, the four largest institutional holders of Tesla—

Fidelity, Baillie Gifford, T. Rowe Price and Vanguard—ultimately all voted in 

favor of the Acquisition.107    

                                           
2006) (“[O]utside of the Lynch context [of a going private transaction with a 
controlling stockholder], proof that an informed, non-coerced majority of the 
disinterested stockholders approved an interested transaction has the effect of 
invoking business judgment rule protection for the transaction and, as a practical 
matter, insulating the transaction from revocation and its proponents from 
liability.”).   

106 Ex. 47, Tesla Motors, Inc., Current Report (Form 8-K) at 2 (Nov. 18, 2016).  
Where no stockholder vote is required by Delaware law, yet a transaction is 
nonetheless submitted to stockholders, as here, the vote is governed by 8 Del. C. 
§ 216.  Under that provision, a majority of the shares entitled to vote constitutes a 
quorum and, other than the election of directors, ratification of the transaction put 
to the stockholders requires the affirmative vote of a majority of the shares present 
and entitled to vote.  8 Del. C. § 216(1)-(2). 

107 See Ex. 52, Fidelity Commonwealth Trust, Form N-PX (Aug. 11, 2017); 
Ex. 53, Fidelity Concord Street Trust, Form N-PX (Aug. 11, 2017); Ex. 54, 
Fidelity Salem Street Trust, Form N-PX (Aug. 11, 2017); Ex. 55, T. Rowe Price 
Index Trust, Inc., Form N-PX (Aug. 31, 2017); Ex. 56, T. Rowe Price Equity 
Series, Inc., Form N-PX (Aug. 31, 2017); Ex. 57, T. Rowe Price International 
Funds, Inc., Form N-PX (Aug. 31, 2017); Ex. 58, T. Rowe Price Institutional 
International Funds, Inc., Form N-PX (Aug. 31, 2017); Ex. 59, T. Rowe Price 
Personal Strategy Funds, Inc., Form N-PX (Aug. 31, 2017); Ex. 60, T. Rowe Price 
Balanced Fund, Inc., Form N-PX (Aug. 31, 2017); Ex. 61, Vanguard Horizon 
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This is a straightforward application of the Corwin ratification rule:  

because Musk should not be found to be a controlling stockholder, and the 

unaffiliated Tesla stockholders ratified any defects in the Tesla Board’s actions 

with regard to the Acquisition, nothing more is required—the business judgment 

rule applies.  Larkin and In re Rouse support this conclusion.  In Larkin, Teva 

Pharmaceuticals Industries acquired Auspex Pharmaceuticals in a two-step, 

medium-form merger.  2016 WL 4485447, at *1.  By virtue of the Auspex 

stockholder’s 78% first-step tender (which served as an effective stockholder vote), 

the Auspex stockholders “expressed their view that the merger was a good deal”.  

Id. at *20.  Though the plaintiffs alleged conflicts at the Auspex board level—such 

as loyalty to the Auspex CEO or employment by venture capital firms invested in 

Auspex—this Court held that “a stockholder challenge to a merger on the ground 

that the business judgment rule’s presumptions have been rebutted with respect to 

a majority of directors will fall flat in the wake of proper stockholder approval of 

the transaction”.  Id. at *7, *12. 

                                           
Funds, Form N-PX (Aug. 29, 2017); Ex. 62, Vanguard Morgan Growth Fund, 
Form N-PX (Aug. 29, 2017); Ex. 63, Vanguard Valley Forge Funds, Form N-PX 
(Aug. 30, 2017); Ex. 64, Vanguard Institutional Index Funds, Form N-PX (Aug. 
30, 2017); Ex. 65, Baillie Gifford Funds, Form N-PX (Aug. 9, 2017).  
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Similarly, in In re Rouse, 2018 WL 1226015, at *1 (Del. Ch. 2018), 

Plaintiffs challenged the merger of Rouse, a real estate investment organization, 

with Brookfield Asset Management.  Plaintiffs alleged that Brookfield was 

Rouse’s controlling stockholder and, moreover, that the Rouse special committee 

members were loyal to Brookfield and “tilted the playing field in Brookfield’s 

favor”.  Id. at *13.  For example, plaintiffs alleged that one committee member was 

conflicted because of his interest in post-merger employment, while others had 

alleged conflicting interests related to their compensation.  Id. at *4.  The Rouse 

stockholders voted to approve the transaction.  Id. at *1.  Because the plaintiffs did 

not plead sufficient facts to establish that Brookfield was a controlling stockholder 

and the stockholder vote was informed and uncoerced, as this Court found, the 

business judgment rule applied.  Id. at *2.  

Even if control over the Tesla Board alone were sufficient (which it 

should not be, for the reasons addressed above), ratification still applies based on 

the factual record here.  To be clear, Defendants do not contend that stockholder 

ratification triggers the business judgment rule in all instances.  Delaware courts 
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have recognized that additional safeguards are warranted for certain types of 

transactions that effect extraordinary changes to the corporate form.108   

For example, in MFW, the Court held that for the target in a squeeze-

out merger, the transaction will be governed by the business judgment rule only 

when the transaction is conditioned on both the uncoerced, informed vote of the 

“majority of the minority” stockholders and approval by a special committee of the 

board.  88 A.3d 635, 644 (Del. 2014); see also, e.g., Olenik v. Lodzinksi, 2018 WL 

3493092, at *14 (Del. Ch. 2018) (applying the MFW framework to an all-stock 

“Up-C” transaction), rev’d in part on other grounds, 208 A.3d 704 (Del. 2019).  

This is because squeeze-out mergers represent a fundamental change to 

stockholder rights.   

Similarly, Kahn v. Lynch Commc’n Sys., Inc., 638 A.2d 1110 (Del. 

1994), addressed the standard of review in the context of a parent-subsidiary cash-

out merger.  The Court held that defendants could shift the burden of proof on 

entire fairness to plaintiffs by showing the approval of either (i) an independent 

                                           
108 For such transactions, the DGCL typically requires approval by both a 

corporation’s board of directors and its stockholders.  See, e.g., 8 Del. C. § 242 
(charter amendment); § 251 (some mergers); § 271 (sale of substantially all 
corporate assets); § 275 (dissolution).  
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special committee or (ii) an informed majority of minority stockholders.  Id. at 

1117.  Critically, Lynch did not consider a transaction in which the alleged 

controlling stockholder had “give[n] up its voting power by agreeing to” condition 

the transaction on approval by unaffiliated stockholders.  MFW, 88 A.3d at 642 

(analyzing Lynch).       

Unlike the transactions at issue in MFW, Olenik and Lynch, however, 

there is nothing exceptional about the Acquisition in this case that warrants 

heightened scrutiny.  The Acquisition was straightforward.  Both Tesla and 

SolarCity were publicly traded companies,109 and SolarCity’s market capitalization 

around the time of the Acquisition was less than 10% of Tesla’s.110  Nothing about 

this Acquisition fundamentally altered the property rights of Tesla stockholders.  

See Meso Scale Diagnostics, LLC v. Roche Diagnostics GmbH, 62 A.3d 62, 83 

(Del. Ch. 2013) (“[I]t is possible that the only practical effect of the [reverse 

triangular] merger is the conversion of the property interest of the shareholders of 

the target corporation.”).    

                                           
109 Ex. 14, Proxy at 9.  

110 Id. at 3, 6, 32.    
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As discussed above, though Nasdaq rules required a stockholder vote 

for the Acquisition to proceed, Delaware law did not—and this reflects the 

standard nature of the Acquisition.  Moreover, the Tesla Board voluntarily 

empowered the unaffiliated stockholders to decide whether to proceed with the 

Acquisition,111 above and beyond the applicable Nasdaq rule.112  As a result, the 

stockholders were given the opportunity to protect their interests through the vote, 

and a vast majority determined—as their approval demonstrated—the Acquisition 

was in their best interest.113   

In sum, because a majority of the informed, uncoerced and 

unaffiliated Tesla stockholders ratified the Tesla Board’s recommendation in favor 

                                           
111 Ex. 14, Proxy at 59. 

112 Defendants have a pending motion before this Court in Tornetta v. Musk, 
C.A. No. 2018-0408-JRS, also related to MFW.  There, Defendants argued that the 
application of the MFW framework is limited to squeeze out mergers.  See Defs.’ 
Mot. to Dismiss at 21, Tornetta v. Musk, C.A. No. 2018-0408-JRS (Del. Ch. 
Sept. 7, 2018), Dkt. 10.       

113 Even if this Court were to determine that entire fairness review should apply 
to the Acquisition, at a minimum, the approval of the Acquisition by “an informed 
vote of a majority of the minority stockholders . . . shifts the burden of proving the 
unfairness of the merger entirely to the plaintiffs”.  Kahn v. Lynch Commc’ns Sys., 
Inc., 638 A.2d 1110, 1116 (Del. 1994); see also MFW, 88 A.3d at 654 (“[I]t is 
settled Delaware law that an uncoerced, informed majority-of-the-minority vote, 
without any other procedural protection, is itself sufficient to shift the burden of 
persuasion to the plaintiff under the entire fairness standard of review.”).  
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of the Acquisition, the business judgment rule applies, and nothing in the record 

rebuts this strong presumption.  Summary judgment should therefore be granted as 

to the Board Fiduciary Duty Claims (Counts I, II, IV and V).  

 Plaintiffs’ Fiduciary Duty Claims and Disclosure Claim Should Fail as a II.
Matter of Law Because the Stockholder Vote Was Fully Informed 
(Counts I, II, IV, V and VII) 

The undisputed record shows that the Tesla stockholders’ vote 

approving the Acquisition was fully informed.  “When soliciting stockholder 

action, directors of Delaware corporations are obliged to provide full and fair 

disclosure of all material information within the board’s control.”  In re Rouse 

Props., 2018 WL 1226015, at *21.  A fact is material if “there is a substantial 

likelihood that a reasonable shareholder would consider it important in deciding 

how to vote”.  Rosenblatt v. Getty Oil Co., 493 A.2d 929, 944 (Del. 1985).  

Stockholders are fully informed as to a particular transaction when the disclosures 

do not materially mislead the stockholders.  See In re Checkfree Corp. S’holders 

Litig., 2007 WL 3262188, at *2 (Del. Ch. Nov. 1, 2007).   

To survive summary judgment, the Plaintiffs “must first identify a 

deficiency in the operative disclosure document”.  van der Fluit v. Yates, 2017 WL 

5953514, at *7 (Del. Ch. Nov. 30, 2017).  Summary judgment is nevertheless 
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warranted if the moving party establishes that each “alleged deficiency fails as a 

matter of law”.  Id.   

Even with the benefit of a well-developed record, Plaintiffs cannot 

demonstrate any material misstatements or omissions by the Defendants.  The 

approval by Tesla’s unaffiliated stockholders was thus fully informed, so the 

business judgment rule should apply and the Fiduciary Duty Claims should fail 

(Counts I, II, IV and V).  For the same reason, summary judgment should be 

granted on the Disclosure Claim (Count VII).       

1. SolarCity’s Financial Position and Tesla’s Alleged 
“Bailout” 

Plaintiffs allege that the Defendants failed to disclose that the 

Acquisition was designed to “bail out” SolarCity, so that SolarCity would not 

default on its revolving credit facility.114  Plaintiffs cannot support this claim; 

Defendants appropriately disclosed information regarding SolarCity’s financial 

position, and any remaining so-called “disclosures” that Defendants allegedly 

failed to make were not required as a matter of law.   

                                           
114 Compl. ¶¶ 199-201. 
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First, contrary to Plaintiffs’ assertions, the Proxy repeatedly draws 

attention to SolarCity’s liquidity challenges, including risks to its financial 

covenants.  For example, the Proxy disclosed that:  

 SolarCity management believed its near-term liquidity position could 

be further affected by SolarCity’s upcoming earnings announcement, 

during which SolarCity would revise down growth.115   

 Lazard’s valuation was dependent on SolarCity’s ongoing liquidity, 

which “likely fell somewhere in between the two forecasts presented” 

(i.e., the SolarCity Base Case and the Liquidity Management Case).116   

 SolarCity’s forecasts, which were provided to the Tesla Board, 

showed only $10 million in consolidated unlevered free cash flow 

(SolarCity’s recurring cash flow from operations before debt 

payments and other expense) for the second half of 2016, and negative 

$189 million for 2017.117    

                                           
115 Ex. 14, Proxy at 62. 

116 Id. at 65-66; see also id. at 94 (showing the results of Lazard’s sum-of-the-
parts discounted cash flow analysis using both SolarCity Unrestricted Liquidity 
Case and SolarCity Liquidity Management Case, each listing SolarCity’s cash 
position as $152 million for purposes of their valuation model). 

117 Id. at 105. 
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 As a result of the pending merger, SolarCity was unable to access 

equity capital markets as it regularly did.118   

 The Tesla Board was aware of a variety of risks associated with the 

merger, including (i) “the risk that financing may not be available to 

Tesla, SolarCity or, after the consummation of the Merger, the 

Combined Company, on favorable terms or at all”, and (ii) the risk 

that “SolarCity will not be able to refinance existing credit facilities or 

enter into new credit facilities on terms acceptable to SolarCity, or 

satisfy financial covenants and other terms under existing or new 

facilities”.119  

Second, the stockholder vote was fully informed because the Proxy 

disclosed the Defendants’ personal financial interests in the Acquisition.  As the 

record reflects, all holdings in SolarCity, ownership of SolarCity debt, 

relationships between the Tesla Board and SolarCity or SolarCity directors and 

executives, involvement in SpaceX and SpaceX’s relationship with SolarCity are 

                                           
118 Id. at 61-62. 

119 Id. at 73. 
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disclosed in the Proxy, in a section titled “Interests of Tesla’s Directors and 

Executive Officers in the Merger”.120 

Moreover, the Proxy incorporated by reference various SolarCity SEC 

filings, including SolarCity’s form 10-Q for the period ended June 20, 2016.121  

The 10-Q provided extensive information regarding SolarCity’s liquidity 

challenges, including that:  

During the first and second quarters of 2016, the margins 
of our compliance with [our] financial covenants 
decreased, particularly with respect to the amount of 
unencumbered liquidity. . . . Based on our current 
operating plan, which includes assumptions as to the 
amount, timing and related terms of [new financing 
activities], we expect to remain in compliance. . . . 
However, if, our assumptions prove inaccurate . . . then 
we would be in default under our credit facilities[, which] 
could trigger a cross-default.122   

In addition, SolarCity’s 2015 10-K (filed in February 2016), which 

was also incorporated by reference in the Proxy,123 acknowledged the risk that 

                                           
120 Id. at 106-110. 

121 Id. at 183. 

122 Ex. 66, SolarCity Corp., Quarterly Report (Form 10-Q) at 48 (Aug. 9, 
2016); see also id. at 60 (same and noting that “a breach of our covenants may still 
occur in the future”). 

123 Ex. 14, Proxy at 183. 
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SolarCity “may not have sufficient cash flow from our business to pay our 

substantial debt” and “other actions we are forced to take to satisfy our obligations 

under our indebtedness may not be successful”.124  Additional information would 

be “cumulative to other information that was provided” and, consequently, 

unnecessary to disclose.  In re Staples, Inc. S’holders Litig., 792 A.2d 934, 954 

(Del. Ch. 2001).   

To the extent that there were concerns about SolarCity potentially 

violating the covenants in its revolving debt facility and defaulting on its non-

recourse indebtedness, the record establishes that these concerns were also plainly 

disclosed to the market prior to the stockholder vote.  SolarCity’s 10-K for the 

fiscal year ended December 31, 2015, also incorporated by reference in the 

Proxy,125 raises the risk that SolarCity could violate its covenants, stating that 

“[s]ervicing our debt requires a significant amount of cash and we may not have 

sufficient cash flow from our business to pay our substantial debt; other actions we 

                                           
124 Ex. 12, SolarCity Corp., Annual Report (Form 10-K) at 23 (Feb. 10, 2016). 

125 Ex. 14, Proxy at 183. 
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are forced to take to satisfy our obligations under our indebtedness may not be 

successful”.126  It further acknowledged: 

[T]here is no assurance that the lenders will waive or 
forbear from exercising their remedies with respect to 
any future defaults that might occur . . . [A] breach of our 
covenants may still occur in the future . . . Our failure to 
repurchase the Notes when required would constitute a 
default which could also result in defaults under other 
agreements governing our existing or future 
indebtedness.127 

Thus, to the extent that disclosure was required regarding SolarCity’s financial 

challenges, the undisputed record shows that such information was disclosed. 

Finally, Plaintiffs’ allegations regarding Defendants’ omission of the 

supposed “true purpose” of the transaction—“bailing out” SolarCity—fail.  

“[F]aulting [a] proxy statement for not confessing” an alleged “true purpose” of a 

transaction (i.e., that it was pursued for self-interested reasons) “does not suffice as 

a disclosure claim”, because it is just a “request for self-flagellation”.  Lear, 926 

A.2d at 111.  “Directors of Delaware corporations are not required to disclose 

unproven allegations which they deny.”  Feldman v. Cutaia, 956 A.2d 644, 660 

n.57 (Del. Ch. 2007), aff’d, 951 A.2d 727 (Del. 2008).  The strategic benefits—and 

                                           
126 Ex. 12, SolarCity Corp., Annual Report (Form 10-K) at 23 (Feb. 10, 2016).  

127 Id. at 24. 
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purpose—of the Acquisition to Tesla were clear.  (See supra, Statement of 

Undisputed Facts Sec. G.2.)  

2. Components of Evercore’s DCF Analyses  

Plaintiffs allege that Defendants withheld the components Evercore 

used in its SolarCity discounted cash flow (“DCF”) analysis, including the 

forecasts for tax equity, leading Tesla stockholders to believe that SolarCity was 

worth more than its true value.128  But disclosures need “not include all financial 

data needed to make an independent determination of fair value . . . . The fact that 

the financial advisors may have considered certain non-disclosed information does 

not alter this analysis.”  In re Checkfree Corp. S’holders Litig., 2007 WL 3262188, 

at *2 (Del. Ch. Nov. 1, 2007).  Delaware law requires only that Defendants provide 

a fair summary of Evercore’s work “sufficient for the stockholders to usefully 

comprehend, not recreate, the analysis”.  In re Saba Software, Inc. S’holder Litig., 

2017 WL 1201108, at *10 (Del. Ch. Apr. 11, 2017).  They readily cleared that bar.        

Plaintiffs’ allegation that the Proxy failed to disclose that “Evercore 

assumed incorrect rates for [projected] tax credits”129 in its terminal period DCF 

                                           
128 Compl. ¶¶ 202-207. 

129 Id. ¶ 205.   
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valuation has been shown incorrect as a factual matter.  The fact that the tax credits 

were set to decrease over time was a matter of public record, and Evercore was 

fully aware of the correct rates when presenting their analysis to the Tesla 

Board.130  Moreover, Evercore did in fact consider the correct tax rates when 

making their assumptions.131  Moreover, SolarCity’s public filings, incorporated by 

reference in the Proxy, describe the importance of tax credits to SolarCity,132 report 

that they were set to decrease and ultimately disappear over time absent a 

legislative change,133 and the risk that SolarCity will not maintain profitability in 

                                           
130 Ex. 67, EVR-TESLA_00152789 (July 30, 2016 Evercore Fairness 

Presentation to the Board, stating:  “As previously noted, in December 2015, the 
[ITC] was extended through 2021, extending the 30% ITC for both residential and 
commercial projects through 2019, which then drops to 26% in 2020 and 22% in 
2021, before dropping permanently to 10% for commercial projects and leased 
residential systems.”). 

131 Ex. 17, R. Denholm Dep. 274:21-275:5 (“As I said before, I recall 
discussions about the tax incentives going away at some point in time based on the 
current legislation that was in place at the time of doing the sensitivity cases.  And 
that the assumptions that were -- that the models were based on, that Evercore and 
the team were doing, had the tax incentives being peeled back the way that the 
legislation as it currently stood would indicate.”). 

132 Ex. 12, SolarCity Corp., Annual Report (Form 10-K) at 17-18 (Feb. 10, 
2016).  

133 Id. at 10, 17. 
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the future.134  In fact, the ITC has yet to phase out after its 2015 extension, and new 

legislation has been proposed to extend the 30% ITC for another five years.135 

Plaintiffs also allege that Evercore failed to incorporate the phase-

down of the ITC in some of its models, while expressly incorporating it in others, 

and that reasonable stockholders would have been led to assume (incorrectly) that 

Evercore used the same approach in all their models.136  Plaintiffs’ allegations are 

unsupported by the record for two reasons. 

First, Plaintiffs’ assertion that some of Evercore’s analyses failed to 

properly account for the phase-down of the tax credits is incorrect.  In calculating 

SolarCity’s terminal value in the DCF model, Evercore took the “sum of all the 

sources of cash [for 2020] and grew it at 3 to 5 percent in perpetuity, which . . . is a 

                                           
134 Id. at 24. 

135 Ex. 68, José Rojo Martín, US Congress Proposes Five-Year ITC Extension 
at Full 30% Rates, PV Tech (July 26, 2019), https://www.pv-tech.org/news/us-
congress-proposes-five-year-itc-extension-at-full-30-rates; Ex. 69, Chris Crowell, 
House and Senate Both Introduce Bills with Five-Year Extension of Solar 
Investment Tax Credit, Solar Builder (July 25, 2019), 
https://solarbuildermag.com/news/house-and-senate-both-introduce-bills-with-five-
year-extension-of-solar-investment-tax-credit/. 

136 Compl. ¶¶ 202-07.  
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very conservative growth rate”.137  Evercore based this 3-5% growth rate not on the 

continuation of the ITC at incorrect rates, as Plaintiffs allege, but based on their 

analysis that the combination of different sources of cash would continue to grow 

at 3-5%.138  Further, the market was well aware of the ITC phase-down, and it was 

incorporated into SolarCity’s stock price.139  To the extent that Plaintiffs take issue 

with Evercore’s DCF valuation, their complaint is not a disclosure claim.  See 

Globis Partners, L.P. v. Plumtree Software, Inc., 2007 WL 4292024, at *14 (Del. 

Ch. Nov. 30, 2007) (noting that one cannot “convert what appears to be a 

substantive complaint into an inadequate disclosure claim”).  

                                           
137 Ex. 11, C. McBean Dep. 41:20-43:13. 

138 Ex. 14, Proxy at 77 (“Evercore also calculated a range of terminal values for 
SolarCity by applying a range of perpetuity growth rates based on its professional 
judgment given the nature of SolarCity and its business and the industries in which 
it operates of 3.00% - 5.00% to the projected standalone levered, after-tax free cash 
flows of SolarCity in the terminal year.”); see also Ex. 11, C. McBean Dep. 41:20-
42:3 (“We looked at the cash flow of a number of different components, which you 
can see in our presentations.  And we assumed that the combination of those 
sources of cash would grow 3 to 5 percent in perpetuity.  So we didn’t make an 
assumption about the ITC—about the ITC—ITC at all.  It didn’t impact the way 
the DCF was conducted in the way that it made sense for SolarCity’s business 
model.”). 

139 Ex. 19, B. Buss Dep. 149:8-12, 156:17-19; Ex. 70, I. Ehrenpreis 
Dep. 231:14-237:14 (The ITC phase down “was factored in[to] the SolarCity 
[market] price”, and therefore, in a stock-for-stock transaction, “was reflected in 
the valuation”). 
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Second, Delaware law does not require the Tesla Board to disclose 

“the type of particulate detail . . . that would facilitate the recreation of a DCF 

analysis”.  In re Rouse Props., Inc., 2018 WL 1226015, at *22 (Del. Ch. Mar. 9, 

2018) (granting MTD).  A financial advisor’s valuations and methodologies need 

only be “accurately described and appropriately qualified”.  In re 3Com S’holders 

Litig., 2009 WL 5173804, at *6 (Del. Ch. Dec. 18, 2009) (noting that “quibbles 

with a financial advisor’s work simply cannot be the basis of a disclosure claim”).  

Thus, Plaintiffs’ disclosure allegations relating to the Evercore models fail as a 

matter of law.     

3. Buss’s Relationship with SolarCity  

Plaintiffs charge that the Defendants failed to disclose a consulting 

agreement between Buss and SolarCity,140 but no such agreement existed at the 

time the merger was announced—it was terminated in March 2016.141  “[T]here is 

                                           
140 Compl. ¶¶ 208-09. 

141 Ex. 71, TESLADIR0057808 (March 17, 2016 termination certification 
signed by Buss acknowledging that Buss “will not provide consulting services to 
[SolarCity] following the Separation Date”); Ex. 19, B. Buss Dep. 16:12-17 
(describing his service as a consultant for SolarCity “for a brief period of time” 
until March 2016), 27:23-31:21. 
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no duty to disclose conflicts of interest that do not exist.”  Tr. at 5, In re MAKO 

Surgical Corp. Stockholders Litig., C.A. No. 8958-VCG (Del. Ch. Nov. 5, 2013).  

4. Defendants’ Relationships with SpaceX 

Plaintiffs also allege that the Proxy omitted information regarding 

certain Defendants’ relationships with SpaceX.142  The Proxy, however, disclosed 

that Musk was the CEO, CTO and Chairman of SpaceX.143  It also identified 

Kimbal Musk, Gracias and Jurvetson as directors of SpaceX,144 as Plaintiffs 

acknowledge.145   

In any event, however, the Defendants’ stock ownership in SpaceX is 

immaterial to the acquisition.  SpaceX is a wholly separate company and was not 

involved in the Acquisition.  Such information would not affect the total mix of 

information, nor would it be relied upon by reasonable stockholders.  To the extent 

Plaintiffs reiterate that the disclosures failed to alert stockholders to a scheme to 

prop up Musk and his “pyramid”, this allegation is the same kind of “request for 

                                           
142 Compl. ¶¶ 210-14. 

143 Ex. 14, Proxy at 108. 

144 Id. 

145 Compl. ¶ 212. 
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self-flagellation” that “does not suffice as a disclosure claim”, as described above.  

Lear., 926 A.2d at 111.    

5. Credit Suisse 

Plaintiffs allege that the disclosures were inadequate because they 

failed to disclose that Credit Suisse acted as a financial advisor to SolarCity in 

connection with the Acquisition.146  This is material information, Plaintiffs say, 

because Credit Suisse is one of the lenders that participated in Tesla’s asset-based 

loan agreement (“ABL”).147  However, Tesla’s procurement of its ABL had 

nothing to do with SolarCity.148  Moreover, Credit Suisse played a minor role in 

the Acquisition.  Credit Suisse was just one of five investment banks that SolarCity 

retained as financial advisors on the transaction.149  Credit Suisse did not provide a 

fairness opinion to SolarCity—only Lazard did.150  Given Credit Suisse’s minimal 

advisory role, the omission is clearly immaterial.   

                                           
146 Compl. ¶¶ 215-17. 

147 Id. ¶ 216. 

148 See Ex. 72, Tesla Motors, Inc., Current Report (Form 8-K) (June 12, 2015).  

149 Ex. 73, R. Small Dep. 62:8-63:21. 

150 Ex. 14, Proxy at 40.  
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6. Musk’s Public Relations Conduct 

Finally, Plaintiffs claim that Musk embarked on a public relations tour 

in support of the Acquisition that culminated in a supposedly inaccurate press 

release (the “November Press Release”), which summarized Musk’s statements 

regarding (i) SolarCity’s shift away from leasing and (ii) the amount of cash that 

Solar City was expected to add to Tesla’s balance sheet.151   

There are no misstatements, however, in the November Press Release.  

SolarCity was becoming less reliant on leasing as part of a plan to shift its business 

to a sale and loan model.152  Further, SolarCity’s forecasts make clear that on a 

standalone basis (and without even accounting for synergies), SolarCity was 

expected to generate $532 million in cash by 2019, consistent with the November 

                                           
151 Compl. ¶¶ 218-21. 

152 Compare Ex. 14, Proxy at 144 (showing SolarCity’s full-year 2015 revenue 
consisting of 26.5% solar systems and component sales and 73.5% operating leases 
and incentives) with id. at 145 (showing SolarCity’s first-half 2016 revenue 
consisting of 36.7% solar system and component sales and 63.3% operating leases 
and incentives); see also Ex. 74, Tesla, Tesla Fourth Quarter & Full Year 2016 
Update at 2, http://ir.tesla.com/static-files/1ff901ba-bb25-4264-9153-
7aa4c477a5a7 (“[O]ur solar operations added $77 million of cash during the six 
weeks following the close of the acquisition, with 28% of solar capacity deployed 
during Q4 [2016] sold rather than leased, up from 13% sold in Q3 [2016], and up 
from less than 4% sold in Q4 2015.”). 
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Press Release’s reference to “more than half a billion”.153  Thus, the statements 

were accurate and Plaintiffs have no record evidence to the contrary. 

 Plaintiffs’ Unjust Enrichment and Waste Claims Should Also Fail III.
(Counts III and VI)  

Finally, with the benefit of a developed record, it is clear that 

summary judgment is warranted on the Unjust Enrichment and Waste Claims as 

well.  

First, Plaintiffs’ Unjust Enrichment Claim against certain Defendants 

(Count III) should fall with their Fiduciary Duty Claims, because “the theory 

underlying the [unjust enrichment] claim is duplicative of, and not materially 

broader than, [their] breach of fiduciary duty claims.”  Gamco Asset Mgmt. Inc. v. 

iHeartMedia Inc., 2016 WL 6892802, at *2 (Del. Ch. Nov. 29, 2016).  Where the 

same “exact theory” of unjust enrichment is “simply couched in fiduciary duty 

terms” and “forms the basis of [Plaintiffs’] fiduciary duty claims against the 

Defendants”, the unjust enrichment claim “depends per force on the breach of 

fiduciary duty claim” and the court should “treat[] [the] duplicative fiduciary duty 

                                           
153 Ex. 14, Proxy at 102-03 (SolarCity cash forecasts for 2017-2019 totaling 

$532 million); EVR-TESLA_00193267 (DCF analysis); Ex. 4, Tesla, Tesla and 
SolarCity, Tesla.com (Nov. 1, 2016), https://www.tesla.com/blog/tesla-and-
solarcity.). 
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and unjust enrichment claims in the same manner”.  Id. at 19.  Thus, since 

Plaintiffs’ unjust enrichment claim is identical to Plaintiffs’ fiduciary duty claims, 

summary judgment on this claim should be entered.  

Second, Plaintiffs cannot establish their claim for waste (Count VI), 

because the unaffiliated stockholders ratified the Acquisition, as discussed above 

(Section I.C.) The doctrine of waste is not meant to protect stockholders from 

themselves, but rather to “police[] the outer boundaries of the broad field of 

discretion afforded directors”.  Calma, 114 A.3d at 590 (emphasis added).  

Additionally, Plaintiffs cannot “shoulder the burden of proving that the exchange 

was so one sided that no business person of ordinary, sound judgment could 

conclude that the corporation has received adequate consideration”.  In re Walt 

Disney Co. Derivative Litig., 906 A.2d 27, 74 (Del. 2006).  Here the Acquisition 

was of a publicly traded company at a small control premium over its exchange-

traded price.154  And if the business judgment rule applies to Plaintiffs’ claims, as it 

should, Plaintiffs’ burden is particularly steep.  See id. (“[W]here business 

judgment presumptions are applicable, the board’s decision will be upheld unless it 

cannot be attributed to any rational business purpose.”).  As the Supreme Court has 

                                           
154 Ex. 14, Proxy at 32.  
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explained, “[w]hen the business judgment rule standard of review is invoked 

because of a vote, dismissal is typically the result.  That is because the vestigial 

waste exception has long had little real-world relevance, because it has been 

understood that stockholders would be unlikely to approve a transaction that is 

wasteful.”  Singh v. Attenborough, 137 A.3d 151, 151-52 (Del. 2016) (mem.).   

Here, Tesla conservatively estimated initial cost-saving synergies of 

$150 million155 and the leading proxy advisory service firm (ISS) recommended 

that the stockholders approve the transaction, which they estimated could generate 

$1.5 billion, nearly paying for itself.156  The fact that some proxy firms, such as 

Glass Lewis, and analysts did not agree with these estimated synergies, does not 

change this analysis.  Although they disagreed with the wisdom of the Acquisition, 

they never suggested that the proposed transaction “was ‘so one-sided that no 

business person of ordinary, sound judgment could conclude that the corporation 

has received adequate consideration.’”  See Walt Disney., 906 A.2d at 74.  On 

these facts, a claim for waste cannot possibly succeed. 

                                           
155 Ex. 75, EVR-TESLA_00231967 at -1978 (Aug. 1, 2016 Investor 

Presentation). 

156 Ex. 39, EVR-TESLA_00217301 at 03 (Nov. 4, 2016 ISS report). 
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In sum, this Court should grant summary judgment to Defendants on 

unjust enrichment (Count III) because it is predicated on fiduciary duty claims that 

fail as a matter of law, and on waste (Count VI) because Plaintiffs have failed to 

establish a triable issue of fact supporting any allegations of waste.   
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CONCLUSION 

For the foregoing reasons, summary judgment should be granted in 

favor of Defendants, and Plaintiffs’ claims should be dismissed with prejudice.  
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