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INTRODUCTION 

 

 Plaintiff Roberta Jackson (hereinafter, “Plaintiff”) brings this Motion to Remand. 

Defendant Howmedica Osteonics Corp., a New Jersey corporation, d/b/a Stryker 

Orthopedics (hereinafter, “Defendant” or “Stryker”) removed this action in violation of the 

forum defendant rule, 28 U.S.C. § 1441(b)(2), despite having already been served via 

Defendant’s registered agent for service, CT Corp., in accordance with New Jersey’s state 

rules for service. This is the eleventh such improper removal. While the issues are virtually 

identical, there are more facts here that further demonstrate Defendant’s gamesmanship in 

order to avoid service and state court jurisdiction. 

 The forum defendant rule prohibits post-service removal on diversity grounds. In 

every case before this Court, Plaintiffs have plainly beaten Defendant’s removal by serving 

Defendant via its registered agent before Defendant removed. Defendant argues in the fully 

briefed motions that “Defendant properly removed the suit” because the removal was filed 

“before Defendant actually received Plaintiff’s service from … its designated service 

agent.”1 Defendant ignores the Third Circuit’s bright-line rule for determining “proper 

service” under the forum defendant rule, and argues instead that if Plaintiffs really wanted 

to foreclose Defendant’s ability to snap remove, Plaintiffs should have served Defendant 

directly by providing the complaint to Defendant at its corporate headquarters. The simple 

fact, though, is that Defendant will not let a plaintiff serve Defendant directly—not until 

the snap removal is filed. Thus, Defendant has devised a scenario where, if the Court rules 

in their favor that service on the service agent is not proper service, an out-of-state plaintiff 

                                                        
1 Defendant’s Opposition to Plaintiffs’ Motion to Remand, Civil No. 2:19-cv-15040-JMV-

JBC, [D.I. 10], at 1. 
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 2 

could never again bring suit in state court with a defendant who chooses to avoid its own 

home state’s court jurisdiction.   

 As with the other cases Defendant improperly removed to this Court, Plaintiff 

properly served Defendant pursuant to the bright-line rule set forth by the Third Circuit in 

Encompass2 for determining whether a forum defendant has been properly served under § 

1441(b)(2). That bright-line rule inquires only as to whether the defendant was served in 

accordance with state rules. Since Defendant was properly served here via its registered 

agent, the forum defendant rule prohibited Defendant from later removing on diversity 

grounds.  

 In the seven improperly removed matters already pending and fully briefed before 

this Court, 3  where proper service via CT Corp. again clearly preceded Defendant’s 

attempted removals, Defendant has opposed those plaintiffs’ motions to remand on the 

legally foundationless basis that service on Defendant’s agent somehow failed to constitute 

proper service under § 1441(b)(2).4 In doing so, Defendant ignores the plain wording of 

the statute and the test mandated by Encompass, and instead attempts to distract the Court 

with a misleading argument predicated on a distorted reading of Judge Simandle’s holding 

in Tucci, an inapposite case.5 Inexplicably, Defendant argues that serving its registered 

                                                        
2 Encompass Ins. Co. v. Stone Mansion Rest., Inc., 902 F.3d 147 (3d Cir. 2018).  
3 Remand motions in seven other cases are already filed and fully briefed before the Court 

under Civil Nos. 2:19-cv-15040-JMV-JBC, 2:19-cv-15078-JMV-JBC, 2:19-cv-15085-

JMV-JBC, 2:19-cv-15111-JMV-JBC, 2:19-cv-15137-JMV-JBC, 2:19-cv-15147-JMV-

JBC, and 2:19-cv-15152-JMV-JBC, with opening briefs filed in three other cases at Civil 

Nos. 2:19-cv-17984-JMV-JBC, 2:19-cv-17986-JMV-JBC, and 2:19-cv-18665-JMV-JBC. 
4 See, e.g., Defendant’s Opposition to Plaintiffs’ Motion to Remand, Civil No. 2:19-cv-

15040-JMV-JBC, [D.I. 10].  
5 Tucci v. Hartford Fin. Servs. Group, Inc., 600 F. Supp. 2d 630 (D.N.J. 2009). 
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agent, whose sole purpose is to accept service on its behalf, does not constitute adequate 

service.  

 Now, in a shocking development, to preserve their ability to make that same 

argument here, Defendant and its counsel have “deliberately delayed service by ... 

purposely making agents unavailable” at corporate headquarters until counsel has 

improperly filed the notice of removal, in direct contravention of an order issued 

fifteen (15) days ago by the Chief Judge of this Court.6  

 Since the other motions have not yet been decided, out of excess caution, Plaintiff 

went through the effort and cost of performing double service, via CT Corp.—to ensure 

that service preceded Defendant’s attempted § 1441(b)(2) removal, and simultaneously on 

Defendant directly at corporate headquarters—to foreclose Defendant’s stated basis for 

improper removal. Defendant had already conceded service was proper at headquarters in 

consenting to remand three actions it had removed before ascertaining that the complaints 

were served there by a different plaintiffs’ firm, Wilentz, Goldman & Spitzer.7 In doing so, 

Defendant’s counsel revealed that they do not even check with their client, Defendant, let 

alone Defendant’s registered agent, before unfoundedly asserting in a § 1441(b)(2) notice 

of removal that such removal is proper on the sole basis that Defendant has not been served.  

                                                        
6 Dutton, et al. v. Ethicon, Inc., et al., Civil Action Nos. 18-17199, 18-16672, 18-17553, 

19-174 (FLW) (DEA), Order (Oct. 18, 2019) (Wolfson, J.), at 15 n. 4, attached hereto as 

Exhibit K.  
7 See Exhibit C, Plaintiffs’ Omnibus Reply in Support of Plaintiffs’ Motions to Remand, 

Civil No. 2:19-cv-15040-JMV-JBC, [D.I. 12], at 17.  
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 4 

 In this matter, Plaintiff’s process server effected service on CT Corp. within 

minutes of filing the complaint, thus foreclosing any § 1441(b)(2) removal.8 Plaintiff also 

attempted to serve at headquarters to foreclose Defendant’s unreasonable argument raised 

in the other seven cases. Plaintiff’s server at corporate headquarters, however, was stymied 

for one and a half hours, while Defendant’s security guards claimed that the authorized 

individual for service was on her way down.9 The individual did not appear and accept 

service until just a short time after Defendant’s improper removal. 

 It should be noted that this double service costs Plaintiff nearly four times as much 

as normal service.10 The process servers must be equipped with mobile printers to quickly 

print and serve the complaint immediately after filing, before Defendant can improperly 

remove. Additionally, the cost was further inflated here by the inordinate wait imposed on 

Plaintiff’s server at Defendant’s headquarters. These extra efforts and greatly increased 

costs did nothing to deter Defendant’s improper removal.  

 Defendant’s conduct is especially concerning given its futile purpose—to preserve 

an argument grounded in a distortion of the law. In Tucci, Defendant’s primary support, 

Judge Simandle “adopt[ed]” the “result” that service on “an agent appointed by the 

defendant” constitutes service sufficient to trigger the removal period under 28 U.S.C. § 

1446(b). An “agent appointed by the defendant” is the type of agent at issue here, and 

therefore that is the portion of the holding that should be considered, if we are to entertain 

Defendant’s argument, which discards the test mandated by the Third Circuit in 

                                                        
8 See Certification of Brendan A. McDonough, Esq. (hereinafter, “McDonough Cert.”); see 

also Exhibit A, Affidavit of Service & Exhibit B, Notice of Removal. 
9 See Exhibit D - Certification of James Nicoletti.  
10 See Exhibit E – Service Invoice.  
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Encompass. But instead of importing the analogous holding from Tucci, Defendant urges 

the Court to consider instead Tucci’s holding with respect to statutory agents, supported, 

necessarily, by Defendant’s audacious argument that Judge Simandle did not mean what 

he meant in holding what he held—that, in fact, service on an appointed agent like CT 

Corp. does satisfy service for purposes of the removal period in § 1446(b).  

 Making matters even graver, Defendant’s misreading of Tucci is directly belied by 

not one, but two recent opinions from this very District, each making it clear that 

Defendant’s interpretation is plainly wrong. See § II, infra. Inexplicably, Defendant did not 

apprise the Court of either of these opinions in its lengthy discussions of Tucci.  

 As set forth above, and explained in detail further herein, Defendant’s conduct is 

the latest in a troubling trend of disregard for the rules and notions of fair play. Plaintiff 

respectfully requests that the Court remand this matter to New Jersey state court where 

nine (9) other cases involving the same hip implant component are pending, 11  award 

Plaintiff the reasonable fees and costs associated with bringing this Motion, and order any 

other relief the Court deems suitable to address Defendant’s conduct.  

 

ARGUMENT 

I. Plaintiff properly served Defendant in accordance with New Jersey’s rules for 

formal service of process before Defendant’s attempted removals; 

accordingly, Encompass and the forum defendant rule mandate remand. 
 

                                                        
11 Plaintiff’s counsel have filed a petition with the New Jersey Administrative Office of the 

Courts seeking a Multicounty Litigation (MCL) to handle the related cases and the case 

sub judice belongs with those other cases before the New Jersey Superior Court, Bergen 

County. See Exhibit F, Tritanium MCL Petition.  
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 Plaintiff ‘“properly ... served’” Defendant within the meaning of the forum 

defendant rule. Encompass, 902 F.3d at 153 (quoting 28 U.S.C. 1441(b)(2)). Rather than 

recapitulate plaintiffs’ entire argument, Plaintiff incorporates by reference § I of Plaintiffs’ 

Omnibus Reply in Support of Plaintiffs’ Motions to Remand in the seven improperly 

removed matters already before this Court.12  

 The forum defendant rule prohibits a defendant corporation headquartered in New 

Jersey from removing an action to this Court “solely on the basis” of diversity if they have 

already been “properly ... served.” 28 U.S.C. § 1441(b)(2). In Encompass, the Third Circuit 

interpreted “properly ... served” to mean served in accordance with state rules. Plaintiff 

served Defendant, a New Jersey corporation, 13  via its registered agent for service in 

accordance with New Jersey’s rules for service of process. See N.J. Ct. R. 4:4-4(a)(6) 

(service may be effected “[u]pon a corporation, by serving a copy of the summons and 

complaint ... o[n] any person authorized by appointment or by law to receive service of 

process on behalf of the corporation,” such as a registered agent for service); see also Senju 

Pharm. Co., Ltd. v. Metrics, Inc., 96 F. Supp. 3d 428, 436 (D.N.J. 2015) (noting that “New 

Jersey Court Rule 4:4-4(a)(6) allows for in personam jurisdiction over a corporate 

defendant by personal service within the state upon an authorized agent of the 

corporation.”).  

 Under the “bright-line rule” set forth by the Third Circuit, Plaintiff thus “‘properly 

... served’” Defendant pursuant to the forum defendant rule. Encompass, 902 F.3d at 153 

                                                        
12 See Exhibit C, Plaintiffs’ Omnibus Reply in Support of Plaintiffs’ Motions to Remand, 

Civil No. 2:19-cv-15040-JMV-JBC, [D.I. 12]. 
13 See Exhibit G, Defendant’s Business Certificate.  
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(quoting 28 U.S.C. 1441(b)(2)). As that proper service came two hours before Defendant’s 

attempts “to use pre-service machinations to remove a case that it otherwise could not[,]” 

Defendant’s removals were plainly improper. Id. at 153-54. The Court should thus grant 

Plaintiff’s motions and remand this action back to the Superior Court of New Jersey, 

Bergen County. Additionally, the Court should award Plaintiff the reasonable costs and 

fees associated with bringing this unnecessary motion. See, e.g., Katzenko v. Desiral, No. 

18-cv-13179, 2018 WL 5112450, at *1 (D.N.J. Oct. 18, 2018) (finding the defendants’ 

notice of removal, which failed to apprise the court that a forum defendant had been served 

and that the action lacked diversity, so lacked a reasonable basis as to warrant fees, costs, 

and expenses.)   

II. Defendant’s misreading of Tucci, Defendant’s primary support, is directly 

contradicted by Judge Mannion and Judge Bumb.  

 

 Defendant’s basis for removal is entirely predicated on a clear misinterpretation of 

Tucci. Specifically, Defendant attempts to minimize as “dicta” what Judge Simandle 

termed the “result that the Court adopts” – that service on “an agent appointed by the 

defendant” constitutes service sufficient to trigger the removal period under § 1446(b). 

Tucci, 600 F. Supp. 2d at 636. Judge Simandle was explicit that his contrary holding with 

respect to statutory agents—the holding Defendant attempts to rely on—applies only to 

statutory agents. CT Corp. is not a statutory agent. However, even if Defendant’s 

misinterpretation of Tucci was reasonable, there are two recent decisions from this District 

that should have put Defendant on notice that its argument is unsupportable.  

 First, in Trobiano v. Lagano, No. 2:19-CV-4886-MCA-SCM, 2019 WL 3416774, 

at *4 (D.N.J. June 29, 2019), Judge Mannion used brackets to stave off the type of 
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misreading of Tucci advanced by Defendant. Quoting Tucci, Judge Mannion stated, “‘the 

thirty-day period for removal does not commence with service on a statutory agent, but 

instead when the defendant [or an agent in fact] receives the summons and complaint.’” 

Id. (quoting Tucci, 600 F. Supp. 2d at 633) (brackets in original) (bold italics added). In 

adding the bracketed phrase “[or an agent in fact],” Judge Mannion highlighted the critical 

aspect of Judge Simandle’s ruling as to service on a statutory agent—it only applies to 

statutory agents, which is not the type of agent at issue here.   

 Then, in Pease v. Am. Family Life Ins. Co. of Columbus (AFLAC), No. 18-17667 

(RMB/KMW), 2019 WL 3451582 (D.N.J. July 31, 2019) (Bumb, J.), Judge Bumb was 

even more explicit: “As this Court explained in Tucci, statutory agents, unlike ... 

registered agents, ‘are not true agents but are merely a medium for transmitting the relevant 

papers.’” Id. at *5 (quoting Tucci, 600 F. Supp. 2d at 633) (emphasis added).  

 Judge Mannion and Judge Bumb would not both have taken care to highlight the 

distinction in Tucci between statutory agents and registered agents if doing so only served 

to perpetuate irrelevant “dicta.” The distinction is real, and it defeats Defendant’s 

argument.  

 Additionally, if Defendant hoped to raise some question as to whether an 

“appointed agent” or an “agent in fact” is the same thing as a “registered agent,” Judges 

Bumb and Mannion put that query to rest in using “registered agent” and “agent in fact,” 

respectively, interchangeably with Judge Simandle’s “appointed agent.”  

 Another mark against Defendant’s argument is that in Tucci, Judge Simandle noted 

his holding was supported by the legislative history indicating Congress’s intent to give 
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“adequate time to defendants after receipt of plaintiff’s initial pleading.” Tucci, 600 F. 

Supp. 2d. at 635 (internal quotations and citation omitted) (emphasis added). The Court 

additionally noted the defendant’s unawareness of the served papers and, accordingly, its 

lack of complicity in the statutory agent’s failure to provide them. Here, Defendant has 

intentionally stymied service in an attempt to take advantage of what the Third Circuit 

termed a “peculiar” procedural loophole. That loophole closes upon proper service of 

plaintiff’s initial pleading, in keeping with the congressional intent behind the forum 

defendant rule – to limit a forum defendant’s ability to remove. Thus, if the inapposite 

statute and disparate type of agent in Tucci were not enough to disqualify Defendant’s 

argument, even the “spirit” of Tucci is inapplicable here.  

 Defendant’s other argument as to general jurisdiction raised in the briefing of the 

prior removals/remand, which will presumably be advanced again here, completely misses 

the mark. Defendant’s alleged supporting authorities all address whether an out-of-state 

corporation’s act of registering an agent for service is enough to confer personal 

jurisdiction in New Jersey. That is a completely different issue than the legal premise 

Defendant itself has raised and casted aspersions on here—whether serving a registered 

agent constitutes effective service under New Jersey law. Defendant did not present any 

authority contradicting the maxim that such service is effective service, because none 

exists. 

III. Defendant intentionally delayed service of process at headquarters to preserve 

their argument that § 1441(b)(2) removal was proper. 

 

 Defendant previously protested that Defendant had not been directly provided with 

the complaints, and thus, it would be unfair for service on the registered agent to foreclose 
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Defendant’s ability to snap remove. Defendant’s argument rings hollow now that 

Defendant has resorted to deliberately delaying accepting service at headquarters and 

preventing Plaintiff’s process server from providing Defendant with the complaints to 

intentionally contrive those same “unfair” circumstances.  

 Defendant presumably will make the only argument it can now, and maintain there 

is only one individual at headquarters who can accept service. Defendant will claim the 

individual is occupied in meetings every Friday from 3:30 P.M. to 5:30 P.M. (with respect 

to the Brown, et al. and Ward matters), and every Thursday morning from 9:00 A.M. to 

11:00 A.M. (with respect to this matter and Gorman). It was just Plaintiff’s bad luck, they 

will say, that Plaintiff chose to serve headquarters at those times. If Defendant denies that 

keeping the process servers waiting for up to two hours was the result of deliberate and 

pure gamesmanship, we ask that their counsel do so under oath in any opposition.  

 Moreover, there are no less than five (5) other problems with that claim, if made: 

(1) a quick review of other cases filed against Defendant, including one by our own office, 

reveals there is at least one other individual at headquarters authorized to accept service;14 

(2) Defendant’s security personnel have variously and inconsistently stated this other 

individual, Armin Wanczyk, is only used to accept service “in emergencies,” while on 

other occasions denying there is any other individual to accept service at all; (3) the 

authorized individual appeared and accepted service in each case just a short time after 

Defendant’s counsel had improperly filed the notice of removal; (4) Defendant’s 

authorized individual recently fled the waiting area in another matter when she observed 

                                                        
14 See Exhibit H, Affidavits of Service accepted by Armin Wanczyk, Legal Clerk.  
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the process server and presumably realized that he was there to serve a complaint that 

Defendant’s counsel had not yet removed; 15  and (5) when charged with instructing 

Defendant to delay service until the removals in Brown, et al. and Ward were filed, 

Defendant’s counsel offered nothing in the way of a denial, and instead highlighted that 

Plaintiff’s charge “recognizes that you served the Company in Mahwah after the removals 

were filed.”16  

 While such conduct is probably rare for a sophisticated corporate defendant 

represented by a respected law firm, the Southern District of Mississippi faced similar 

circumstances in a case involving a pro se defendant. See BancorpSouth Bank v. Miller, 

Civil No. 1:12-cv-287-HSO-RHW, 2012 WL 6553615 (S.D. Miss. Dec. 14, 2012). In 

BancorpSouth Bank, the pro se defendant, a law student, evaded service by physically 

running from the process server attempting to serve him on campus and hiding behind a 

garbage can, forcing the plaintiff to incur additional costs for multiple attempts at service. 

See id. at *1. The defendant removed the action under 28 U.S.C. § 1332(a), despite there 

being no diversity, and despite one of the defendants being a resident of the forum state. 

See id. at *4. Faced with those facts, the court held: 

Ample evidence in the record supports the conclusion that 

[the defendant] has engaged in conduct to delay this 

litigation and impose unnecessary costs and expenses on 

Plaintiff. He purposely evaded service of process and has 

wasted the judicial resources of this Court by ... filing a 

Notice of Removal with no objectively reasonable basis. 

[The defendant’s] removal of this case is so improvident on 

its face as to warrant the imposition of just costs and actual 

expenses, including attorney fees. Id. at *5.  

 

                                                        
15 See Exhibit J, Certification of James Nicoletti.  
16 See Exhibit I, 9/13/2019 e-mail from David R. Kott, Esq.  
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 Here, Defendant Stryker, a sophisticated corporate defendant, purposely evaded 

service by withholding any individual that could accept service at headquarters for nearly 

two hours, until Defendant’s counsel had completed filing the improper removal under § 

1441(b)(2). Moreover, in a more recent case, Defendant and counsel apparently instructed 

the authorized individual to literally run away if it appeared the process server had a 

complaint that they had not yet found and removed. Defendant’s removal here is 

“improvident on its face” because it relies on an assumption that service on a registered 

agent for service does not constitute service. Additionally, Plaintiff incurred greatly 

increased costs for the double mobile service. Plaintiff served via the registered agent—to 

satisfy the law, and attempted to serve via headquarters—to satisfy Defendant and prevent 

unnecessary remand motion practice. Nevertheless, Defendant’s gamesmanship obstructed 

service at headquarters, and Plaintiff was forced to bring yet another needless Motion to 

Remand.  

CONCLUSION 
  

 For the reasons set forth herein, Plaintiff respectfully requests that the Court grant 

Plaintiff’s Motion and remand this action back to the Superior Court of New Jersey, Bergen 

County, and further requests that the Court order Defendant to reimburse Plaintiff for the 

reasonable fees and costs associated with the Motion, as well as any other relief the Court 

deems necessary.   

 

      Respectfully submitted,  

      WEITZ & LUXENBERG, P.C. 
      Attorneys for Plaintiff 

 

         By:  /s/ Brendan A. McDonough  

      Brendan A. McDonough 
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      NJ Bar No. 213712016 

      700 Broadway 

      New York, NY 10003 

      P: (212) 558-5500 

      F: (212) 344-5461  

      bmcdonough@weitzlux.com 
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CORPORATION, a New Jersey  

Corporation, d/b/a STRYKER 
ORTHOPAEDICS, JILL DOE  

MANUFACTURERS (1-10), JACK DOE 

WHOLESELLERS (1-10), JAKE DOE 

SELLERS (1-10), JANE DOE  

DISTRIBUTORS AND MARKETERS (1-10),   

 

 Defendants. 

 

 

I, Brendan A. McDonough, Esq., do hereby certify as follows:  

1. I am an attorney licensed to practice law in the State of New Jersey and the 

District of New Jersey, and am an associate attorney at the law firm of Weitz & Luxenberg, P.C. 

As one of the counsel for Plaintiff in the above-captioned matter I am familiar with the facts 

recited herein and relevant to the instant motion.  

2. This matter arises as a products liability action brought to recover damages 

suffered by Plaintiff Roberta Jackson (hereinafter, “Plaintiff”) as a result of Plaintiff’s 

implantation with a defective hip implant manufactured by Defendant Howmedica Osteonics 

Corp. d/b/a Stryker Orthopaedics (hereinafter, “Defendant”).  
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3. At 9:15 A.M. on October 3, 2019, I filed the complaint in this matter in New 

Jersey Superior Court, Bergen County.  

4. At 9:39 A.M., I provided the filed complaint and other service documents via e-

mail to process servers stationed at Defendant’s headquarters in Mahwah, NJ, and at Defendant’s 

registered agent for service, CT Corp., in West Trenton, NJ.  

5. At 9:53 A.M., process was served on Defendant’s registered agent, CT Corp. 

Attached hereto as Exhibit A is a true and correct copy of the filed Affidavit of Service. 

6. At 10:02 A.M., I received notification that the process server in Mahwah, NJ was 

still waiting to serve process at Defendant’s headquarters.  

7. At 10:33 A.M., I received an automatic New Jersey state court e-mail notification 

indicating that Defendant had filed a copy of the Notice of Removal on the state court docket in 

this matter. Attached hereto as Exhibit B is a true and correct copy of the New Jersey state court 

e-mail notification.  

8. At 11:03 A.M., Defendant accepted service at headquarters.  

9. Attached hereto as Exhibit C is a true and correct copy of Plaintiffs’ Omnibus 

Reply in Support of Plaintiffs’ Motion to Remand, filed on August 27, 2019 in Civil No. 2:19-

cv-15040-JMV-JBC. 

10. Attached hereto as Exhibit D is a true and correct copy of the Certification of 

James Nicoletti, the process server that served process at Defendant’s headquarters, with respect 

to this matter.  

11. Attached hereto as Exhibit E is a true and correct copy of the invoice associated 

with service of process in this matter.    

12. Attached hereto as Exhibit F is a true and correct copy of a Petition dated 

Case 2:19-cv-18667-JMV-JBC   Document 5-2   Filed 11/02/19   Page 2 of 3 PageID: 84



 

 3 

October 8, 2019, seeking creation of a new Multicounty Litigation in New Jersey Superior Court, 

Bergen County for the Stryker Tritanium hip implant at issue in this case.  

13. Attached hereto as Exhibit G is a true and correct copy of a “Status Report” for 

Defendant, retrieved on October 24, 2019 from the New Jersey State Department of Treasury. 

14. Attached hereto as Exhibit H are true and correct copies of Affidavits of Service 

filed against Defendant in two other recent matters, indicating service was accepted in those 

matters at Defendant’s headquarters by Armin Wanczyk, who is not the individual that 

Defendant represented in this matter was the only individual authorized to accept service at 

Defendant’s headquarters.  

15. Attached hereto as Exhibit I is a true and correct copy of an e-mail sent by David 

R. Kott, Esq., counsel for Defendant, on September 13, 2019, at approximately 6:16 P.M.  

16. Attached hereto as Exhibit J is a true and correct copy of the Certification of 

James Nicoletti, the process server that served process at Defendant’s headquarters, with respect 

to the Kennedy matter, Civil No. 2:19-cv-19304, which was filed and served on October 24, 

2019.  

17. Attached hereto as Exhibit K is a true and correct copy of an order issued by the 

Honorable Freda L. Wolfson on October 18, 2019, in the matter of Dutton, et al. v. Ethicon, Inc., 

et al., Civil Nos. 18-17199, 18-16672, 18-17553, 19-174 (FLW) (DEA).  

I certify that the foregoing statements made by me are true. I am aware that if any of the 

foregoing statements made by me are willfully false, I am subject to punishment.  

 

Dated: November 2, 2019     /s Brendan A. McDonough    . 

       Brendan A. McDonough, Esq. 
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WEITZ & LUXENBERG, P.C. 
220 Lake Drive East, Suite 210 

Cherry Hill, NJ 08002 

P: (856) 755-1151 

F: (856) 755-1995 

Attorneys for Plaintiff 

 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW JERSEY 
 

ROBERTA JACKSON, 

 

            Plaintiff, 

 

CIVIL ACTION 

 

No. 2:19-cv-18667-JMV-JBC 

 

 

 

v. 

 

HOWMEDICA OSTEONICS 

CORPORATION, a New Jersey  

Corporation, d/b/a STRYKER 

ORTHOPAEDICS, JILL DOE  

MANUFACTURERS (1-10), JACK DOE 

WHOLESELLERS (1-10), JAKE DOE 

SELLERS (1-10), JANE DOE  

DISTRIBUTORS AND MARKETERS (1-10),   

 

 Defendants. 

 

 

ORDER 

NOW, this ____ day of ___________, 20____, having considered Plaintiff’s 

Motion to Remand pursuant to 28 U.S.C. § 1447(c), and Defendant’s Opposition thereto, 

and for good cause shown, it is hereby 

ORDERED that Plaintiff’s Motion shall be, and is hereby, GRANTED; and it is 

further 

ORDERED that this matter is hereby REMANDED to New Jersey Superior 

Court, Bergen County; and it is further  
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ORDERED that Defendant shall reimburse Plaintiff the costs and fees associated 

with bringing this Motion; and it is further 

ORDERED that, by no later than seven (7) days after the date of this Order, 

Plaintiff’s counsel shall submit an itemization of costs and fees associated with bringing 

this Motion for the Court’s approval.  

 

      ______________________________ 

      HON. JAMES B. CLARK, III 
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CERTIFICATE OF SERVICE 
 

I, Brendan A. McDonough, Esquire, hereby certify that I served a true and correct copy 

of the foregoing Plaintiff’s Motion to Remand, as well as the Certification of 

Brendan A. McDonough, Esq. with Accompanying Exhibits, and Certificate of 
Service upon the following individuals via ECF electronic filing: 

 

 

David R. Kott, Esq. 

Edward J. Fanning, Jr., Esq. 

MCCARTER & ENGLISH, LLP 

Four Gateway Center 

100 Mulberry Street 

Newark, NJ 07101 

(973) 622-4444 

dkott@mccarter.com 

efanning@mccarter.com 

Counsel for Defendant Howmedica Osteonics Corp. 

 

 

      WEITZ & LUXENBERG, P.C. 

           Attorneys for Plaintiff  

 
     By:        /s/ Brendan A. McDonough  

           Brendan A. McDonough 

           220 Lake Drive East, Suite 210 

           Cherry Hilly, NJ 08002   

           P: (856) 755-1151 

           F: (856) 755-1995 

                      bmcdonough@weitzlux.com 

            

 

 

Date: November 2, 2019 
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McDonough, Brendan

From: eCourtsCivilDoNotReply.mailbox@njcourts.gov

Sent: Thursday, October 03, 2019 10:33 AM

To: McDonough, Brendan; Savours, Deborah

Subject: NJ eCourts NOTICE OF REMOVAL Notification - Civil Case BER-L-006954-19

SUPERIOR COURT OF NEW JERSEY - eCOURTS  

The following was filed by KOTT, DAVID, R on 10/03/2019 at 10:32 AM: 

Plaintiff Name:  ROBERTA JACKSON 

Defendant Name: HOWMEDICA OSTEONICS CORP. 

Case Caption:  JACKSON ROBERTA VS HOWMEDICA OSTEONICS CORP.  

Case Number:  BER-L-006954-19 

Docket Text:  NOTICE OF REMOVAL submitted by KOTT, DAVID, R of MC CARTER & ENGLISH 

LLP on behalf of HOWMEDICA OSTEONICS CORP. against ROBERTA JACKSON 

Transaction ID:  LCV20191797057  

Notice has been electronically mailed to:  

Plaintiff Attorney BRENDAN A MCDONOUGH BMCDONOUGH@WEITZLUX.COM 

DSAVOURS@WEITZLUX.COM 

Notice was not electronically mailed to:  

Defendant HOWMEDICA OSTEONICS CORP.  

Login to eCourts to view the Case Jacket. You will need a valid user ID (Bar ID) to view the submitted 

documents.  

For questions, please contact the Superior Court of New Jersey - Civil Part. 

This communication is for notification purposes only. 

This email was sent from a notification-only address that cannot accept incoming mail. Please do not reply to 

this message. 
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WEITZ & LUXENBERG, P.C. 
220 Lake Drive East, Suite 210 
Cherry Hill, NJ 08002 
P: (856) 755-1151 
F: (856) 755-1995 
Attorneys for Plaintiffs 
 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

 
KIMBERLY FUSCO and JOHN FUSCO, 
 
 Plaintiffs, 

CIVIL ACTIONS 
 

No. 2:19-cv-15040-JMV-JBC 
 

 
No. 2:19-cv-15078-JMV-JBC 

 
 

No. 2:19-cv-15085-JMV-JBC 
 

 
No. 2:19-cv-15111-JMV-JBC 

 
 

No. 2:19-cv-15137-JMV-JBC 
 

 
No. 2:19-cv-15147-JMV-JBC 

 
 

No. 2:19-cv-15152-JMV-JBC 
 
 

Honorable John Michael Vazquez 
Honorable James B. Clark, III 

 
PLAINTIFFS’ OMNIBUS REPLY  
IN SUPPORT OF PLAINTIFFS’ 

MOTIONS TO REMAND 
 

ORAL ARGUMENT REQUESTED 
 
RETURN DATE: SEPTEMBER 3, 2019 

 

WILLIAM JOHNSON, 
 
            Plaintiff, 
GERALDINE WYCHE, 
 
            Plaintiff, 
KATHLEEN SHAFER-JONES and  
GREGORY JONES, 
 
            Plaintiffs, 
JANICE MCCRACKEN, 
 
            Plaintiff, 
JEFFREY D’ALESSANDRO and 
JENNIFER D’ALESSANDRO, 
 
            Plaintiffs, 
DARCY WOLFE, 
 
            Plaintiff, 
 
v. 
 
HOWMEDICA OSTEONICS 
CORPORATION, a New Jersey  
Corporation, d/b/a STRYKER 
ORTHOPAEDICS, JILL DOE  
MANUFACTURERS (1-10), JACK DOE 
WHOLESELLERS (1-10), JAKE DOE 
SELLERS (1-10), JANE DOE  
DISTRIBUTORS AND MARKETERS (1-10),   
 
 Defendants. 
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PLAINTIFFS’ OMNIBUS REPLY IN 
SUPPORT OF PLAINTIFFS’ MOTIONS TO REMAND 

 
INTRODUCTION 
 
 Plaintiffs in the above-captioned matters respectfully submit this Omnibus Reply 

in Support of Plaintiffs’ Motions to Remand.1 

 Defendant’s efforts to present these motions as a complex matter obscure the 

undisputed facts and straightforward governing law. There is only one question the Court 

need answer to decide the motions:  

Under New Jersey state law, does service on a corporation’s 
registered agent for service constitute effective service?  

 
 If answered in the affirmative, remand should issue. The inquiry really is that 

simple, since under Encompass Ins. Co. v. Stone Mansion Rest., Inc., 902 F.3d 147 (3d 

Cir. 2018), the only issue in determining if a forum defendant’s removal on diversity 

grounds is proper is whether, at the time of removal, the forum defendant has already been 

“properly ... served” within the meaning of 28 U.S.C. § 1441(b)(2). Encompass held that 

under the plain meaning of the forum defendant rule, service is proper if it is effected in 

accordance with the state’s rules for “formal service of process.” Encompass, 902 F.3d at 

153. Accordingly, once the forum defendant has been served pursuant to the forum state’s 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1  The undersigned acknowledges with chagrin that through a combination of typographical errors, 
PDF-combining software mishaps, and simply poor arithmetic, some of the assertions as to timing 
in Plaintiffs’ opening briefs were inaccurate. Counsel apologizes for the resultant confusion that 
may have burdened the Court. However, whether Defendant filed a particular removal 1, 2, or 3 
hours after Defendant learned that service was effected, or similarly, whether that removal 
occurred 4, 5, or 6 hours after service was actually effected is immaterial because  (1) The 
removals have no reasonable basis, as proper service preceded, and hence, precluded removal; and 
(2) Defendant’s conduct in filing removals predicated on the knowingly inaccurate basis that 
service had not been effected in at least 6 of the 7 cases further strengthens the conclusion that 
Plaintiffs are entitled to reimbursement of their reasonable fees and costs. Attached to this 
Omnibus Reply is a new Certification and accompanying Exhibits clearly setting forth, inter alia, 
the facts of July 10 to July 12, 2019. (See attached Certification of Brendan A. McDonough, Esq. 
(hereinafter, “McDonough Cert.”)).  
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rules for service of process, the window for so-called snap removal closes. Id. The Third 

Circuit adopted that “bright-line rule” for interpreting the “properly ... served” language 

with the very purpose of avoiding the need for district courts to adjudicate simple matters 

like the one at hand. Id. 

 Defendant Howmedica Osteonics Corp. (hereinafter, “Defendant” or “Stryker”) 

presents a collection of incongruent authorities and unconvincing inferences designed to 

distract from the straightforward nature of this issue. Take Defendant’s primary support, 

Tucci v. Hartford Fin. Servs. Group, Inc., 600 F. Supp. 2d 630 (D.N.J. 2009). Defendant 

seeks to use Tucci to support an argument that, because serving a statutory agent—which 

CT Corp.2 is not—does not constitute “service” under another removal statute, 28 U.S.C. 

§ 1446(b),3 then somehow it follows that serving a registered agent like CT Corp. does 

not constitute “properly ... served” under § 1441(b)(2). But Tucci explicitly held that 

serving a registered agent like CT Corp. does constitute “service” under § 1446(b). Thus, 

using Defendant’s own logic, the Court could skip the Encompass test altogether and 

jump right to finding that serving a registered agent satisfies the “properly ... served” 

language of § 1441(b)(2).4  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2  CT Corp. is Defendant’s registered agent for service. (See Ex. R to McDonough Cert.) 
3  All emphasis in this Omnibus Reply is added unless otherwise indicated.  
4  The removal statute at issue here, § 1441(b)(2), states that a case “removable solely on the basis 
of [diversity] may not be removed if any of the parties in interest properly joined and served as 
defendants is a citizen of the State in which such action is brought.” 28 U.S.C. § 1441(b)(2). 
Accordingly, snap removals like those attempted here must be filed before the home-state (forum) 
defendant is “properly ... served.” Id.  
 The statute at issue in Tucci, 600 F. Supp. 2d 630, and raised by Defendant here in an attempt to 
redefine “properly ... served” under § 1441(b)(2), is 28 U.S.C. § 1446(b)—that statute provides 
“the notice of removal ... shall be filed within 30 days after the receipt by the defendant, 
through service or otherwise, of a copy of the initial pleading[.]” 28 U.S.C. § 1446(b). Where a 
corporation, like Defendant here, is attempting to quickly snap remove under § 1441(b)(2) before 
service, since that is when the window for § 1441(b)(2) removal closes, the corporation cannot 
practically avail itself of § 1446(b).  
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 Similarly, Defendant’s reliance on cases addressing general jurisdiction is also 

unavailing. Those decisions, including the one rendered by this Court in Boswell v. Cable 

Servs. Co., Inc., No. 16-4498, 2017 WL 2815077, at *5 (D.N.J. June 29, 2017) (Vazquez, 

J.), all addressed whether the “registration and appointment of an agent for service” is 

enough to establish “consent to jurisdiction” under New Jersey law. Boswell, supra, at 

*5. None of those cases addressed whether service on an agent for service is enough to 

establish effective service under New Jersey law—that is the question here under 

Encompass’s bright-line rule.   

 Defendant offers these decisions as support for its technically correct but 

disingenuous assertion that a registered agent for service is not “a true ‘agent’ for all 

purposes[,]” (Def.’s Opp. at 5 (emphasis in original)),5 but Defendant’s own agent CT 

Corp. recognizes the obvious: “The registered agent’s main and most vital legal 

function is to receive service of process” on behalf of the corporation. (Ex. Q to 

McDonough Cert.).  

 Defendant’s argument is contrary to logic, the facts, and the law. If accepted, it 

would grant corporations in New Jersey a sweeping, presumptive right to intentionally 

delay the provision of process from their registered agents until they have completed 

taking advantage of what the Third Circuit envisioned as a “narrow” procedural loophole. 

Encompass, 902 F.3d at 153. All corporations need to do is tell their agents to notify them 

of service via snail mail, once a week, or arrange some other intentionally delayed 

notification system, to leave them a wide-open window for not-so-“snap” removal.  

 This is a right no court has ever recognized. If adopted, it would dramatically limit 

plaintiffs’ access to state court in cases where the defendant is a resident of New Jersey, as 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
5  All references in this Omnibus Reply to “Def.’s Opp.” refer to Defendant’s Brief in Opposition 
to Plaintiffs’ Motion to Remand filed in Fusco, et al., No. 2:19-cv-15040-JMV-JBC, [D.I. 10].  
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well as render the utility of an agent for service on corporations largely obsolete. By 

extension, it would threaten not just the sovereignty of the state judiciary, but also the 

capacity of the federal judiciary.6  

 Defendant’s novel basis for removal—that service on a registered agent for service 

somehow does not constitute effective service—has no objectively reasonable basis. And 

Defendant’s recent conduct set forth infra, including the removal of cases even when 

Defendant was served at its corporate headquarters in Mahwah, belies Defendant’s 

argument that Plaintiffs should have served Defendant in Mahwah to avoid improper snap 

removal here.  

 Accordingly, and as set forth in more detail below, Plaintiffs in the above-

captioned actions respectfully request that the Court remand these matters back to state 

court and grant Plaintiffs’ request for the associated reasonable fees and costs.  

ARGUMENT 

I. Plaintiffs properly served Defendant in accordance with New Jersey’s rules 
for formal service of process before Defendant’s attempted removals; 
accordingly, Encompass and the forum defendant rule mandate remand. 

 
 Plaintiffs ‘“properly ... served’” Defendant within the meaning of the forum 

defendant rule. Encompass, 902 F.3d at 153 (quoting 28 U.S.C. 1441(b)(2)). The forum 

defendant rule prohibits a defendant corporation headquartered in New Jersey from 

removing an action to this Court “solely on the basis” of diversity if they have already 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6  There are several Stryker Tritanium cases already pending in the Superior Court of New Jersey, 
Bergen County. That court already has two Multicounty Litigations (MCLs) involving other 
Stryker hip components. They are aptly managed by the MCL Judge in Bergen County. 
Accordingly, Plaintiffs’ counsel is preparing an application to the New Jersey Administrative 
Office of the Courts to create a new MCL for this hip component, the Stryker Tritanium cup. 
Given the judicial vacancy rate in the District of New Jersey, from a judicial economy standpoint, 
it makes little sense for this Court to be burdened with this litigation, which will be proceeding in 
its companion state court where there will be overlapping discovery and other issues. 
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been “properly ... served.” 28 U.S.C. § 1441(b)(2). Plaintiffs served Defendant, a New 

Jersey corporation, via its registered agent for service in accordance with New Jersey’s 

rules for service of process. See N.J. Ct. R. 4:4-4(a)(6). Under the “bright-line rule” set 

forth by the Third Circuit in the very case Defendant advances, Plaintiffs thus “properly ... 

served” Defendant in accordance with the forum defendant rule. Encompass, 902 F.3d at 

153 (quoting 28 U.S.C. 1441(b)(2)). As that proper service came several hours before 

Defendant’s attempts “to use pre-service machinations to remove [cases] that it otherwise 

could not[,]” Defendant’s removals were plainly improper. Id. at 153-54. The Court 

should thus grant Plaintiffs’ motions and remand these actions back to the Superior Court 

of New Jersey, Bergen County.  

A. Pursuant to the state laws and court rules of New Jersey, every New 
Jersey corporation must have a registered agent who must accept 
service on the corporation’s behalf.  

 
 Under New Jersey law, “[e]very corporation organized under any general or 

special law of this State ... shall continuously maintain ... a registered agent[.]” N.J.S.A. § 

14A:4-1(1). “Every registered agent shall be an agent of the corporation which has 

appointed him, upon whom process against the corporation may be served.” N.J.S.A. 

§ 14A:4-2(1). Correspondingly, the New Jersey Court Rules provide that service may be 

effected “[u]pon a corporation, by serving a copy of the summons and complaint ... o[n] 

any person authorized by appointment or by law to receive service of process on behalf of 

the corporation,” including a registered agent for service. N.J. Ct. R. 4:4-4(a)(6); see also 

Senju Pharm. Co., Ltd. v. Metrics, Inc., 96 F. Supp. 3d 428, 436 (D.N.J. 2015) (noting that 

“New Jersey Court Rule 4:4-4(a)(6) allows for in personam jurisdiction over a corporate 

defendant by personal service within the state upon an authorized agent of the 
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corporation.”).7  Indeed, service on a registered agent is a cornerstone of corporate 

jurisprudence.   

B. Plaintiffs served Defendant’s registered agent for service in 
accordance with New Jersey’s rules for formal service of process, thus 
satisfying Encompass’s bright-line rule for proper service.    

 
 On July 11, 2019, at 9:00 A.M., Plaintiffs served Defendant with the state court 

complaints underlying these improperly removed actions. (See Ex. H, I, & K to 

McDonough Cert.). In an abundance of caution, Plaintiffs’ process server took 

photographs proving that Plaintiffs’ Affidavits of Service accurately reflect the time and 

date of service upon Defendant’s registered agent. (See Ex. H to McDonough Cert.). 

However, it should again be noted that nowhere in Defendant’s oppositions does 

Defendant dispute any aspect of the factual record as set forth by Plaintiffs.  

 As stated, service on a corporation’s registered agent constitutes effective service 

pursuant to New Jersey Court Rule 4:4-4(a)(6) and N.J.S.A. §§ 14A:4-1 & 2, and all case 

law interpreting the same. No court has ever suggested otherwise. Consequently, 

Plaintiffs’ service here on Defendant’s registered agent constituted effective service. This 

is the very type of dispute the Third Circuit sought to spare district courts from having to 

resolve by creating a bright-line rule. Under that regime, adopted in Encompass, 

Defendant was “properly joined and served” within the meaning of the forum defendant 

rule. Defendant’s attempts to paint the circumstances as presenting some interesting, novel 

issue must yield to the pedestrian nature of the inquiry. The reason no case has ever 

questioned whether serving an agent is proper service under § 1441(b)(2) is because no 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
7  Although not certain, it appears very likely that the agent in Senju was the exact agent appointed 
by and receiving service on behalf of Defendant here. See Senju, 96 F. Supp. 3d (noting the 
plaintiffs served the defendant “under Rule 4:4-4(a)(6) via its registered agent in West Trenton, 
New Jersey[,]” where CT Corp.’s registered office is located). 
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case has ever seen fit to go past the essential, self-answering first step in that inquiry—

asking whether serving a registered agent for service is effective service under state rules.  

C. Plaintiffs properly served Defendant well before Defendant’s 
attempted removals, mandating remand. 

 
 Defendant cannot and does not dispute that on July 11, 2019, at 9:00 A.M., 

Plaintiffs served Defendant’s registered agent for service in all seven of the above-

captioned matters. Similarly, Defendant does not dispute that service of process occurred 

well before Defendant’s attempted removals under 28 U.S.C. § 1441(b)(2), beginning on 

July 11, 2019, at 12:20 P.M. Defendant only disputes that service was effective under 

New Jersey law.  

 Since Defendant has no reasonable basis in law or fact for that position, as no 

court has ever even suggested that service on a corporation’s registered agent does not 

constitute effective service, Plaintiffs “properly ... served” Defendant within the meaning 

of 28 U.S.C. § 1441(b)(2). That is the only legal inquiry at issue. After that, the motions 

turn on the simple matter of determining what came first—service, or removal. See 

Encompass, 902 F.3d at 153-54 (permitting only “pre-service machinations” for removal 

under § 1441(b)(2)). As Defendant does not dispute, and the uncontroverted evidence 

provided by Plaintiffs shows, proper service on Defendant came first, so Defendant lost 

the race—a race Defendant insists on running through its campaign to divest plaintiffs of 

state court jurisdiction.  

D. Defendant’s lack of a reasonable basis for removal warrants 
reimbursement of Plaintiffs’ reasonable fees and costs. 

 
 As Defendant had no basis for removal at all, Plaintiffs requested reimbursement 

of fees and costs in the opening briefs for having to file motions to remand. Plaintiffs 
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stand by that request, as the purported basis finally proffered by Defendant is plainly 

unreasonable.8  

 Defendant claims that Plaintiffs’ reliance on Katzenko v. Desiral, No. 18-cv-

13179, 2018 WL 5112450 (D.N.J. Oct. 18, 2018) is “inapposite,” despite Plaintiffs openly 

acknowledging the fees in Katzenko were awarded for two instances of failure to apprise 

the Court of a fact that precluded removal: 1) lack of diversity, and 2) service on the 

forum defendant. See Katzenko, 2018 WL 5112450, at *1 (“As two separate rules [§§ 

1332(a) & 1441(b)(2)] precluded removal, the Court will award fees, costs, and 

expenses.”) Incredibly, Defendant “distinguishes” Katzenko from the instant matters by 

completely ignoring the Court’s consideration of the forum defendant rule, and pretending 

instead that the fee award was solely based on the removing party’s false assertion with 

respect to diversity. Defendant’s strongest counter thus appears to be admission by silence 

that it only knowingly, falsely removed on one of the two bases at issue in Katzenko.9 

Plaintiffs maintain that their request for reimbursement of the reasonable fees and costs is 

warranted.  

II. Defendant’s purported basis is a collection of red herrings.  
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
8  A reasonable basis for removal might, for example, be predicated on a split of authority within 
the district. See, e.g., Jones v. Johnson, No. 14-1379 (RBK/KMW), 2014 WL 12577160, at *2 
(D.N.J. Aug. 14, 2014) (declining to award fees for the defendant’s snap removal due to this 
District’s pre-Encompass split on the propriety of a § 1441(b)(2) removal before service); see also 
Williams v. Daiichi Sankyo, Inc., 13 F. Supp. 3d 426, 433 (D.N.J. 2014) (same). There is no split 
of authority in this District, or anywhere else for that matter, on the effectiveness of service on a 
registered agent for service.  
9  Defendant also contends that Plaintiffs’ request for fees and costs in this context “is a tactical 
decision ... almost never seen in the District of New Jersey (other than when made by out-of-state 
law firms).” (Def.’s Opp. at 10). The request for costs is an effort to deter Defendant’s abusive 
tactic of snap removing before even checking to verify service, and also when apprised of service. 
Due to Defendant’s efforts to snap remove, in this day and age of electronic filing, Plaintiffs incur 
additional costs of having a process server stationed at the agent for service with a mobile printer 
to beat the snap removal. Here, despite those efforts, Defendant improperly removed and should 
be responsible for costs in the remand efforts.   
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 Defendant’s purported basis for removal—that serving a registered agent for 

service does not constitute effective service—is not based on any existing facts or law. It 

is a Hail Mary that, if completed, would precipitate a dramatic expansion of the “peculiar” 

and “narrow” procedural loophole of snap removal begrudgingly recognized in 

Encompass,10 as well as a landscape-altering shift in the regime of service on corporations 

in New Jersey generally. Encompass, 902 F.3d at 153. 

 Furthermore, the case relied upon heavily by Defendant, Tucci, supports Plaintiffs, 

not Defendant. In Tucci, Judge Simandle expressly stated his holding applied only to “a 

statutory agent, rather than on an agent appointed by the defendant,” among many other 

critically distinguishing factors. Tucci, 600 F. Supp. 2d at 636. Defendant additionally 

took pains to present the Court with string-cites of cases to support its argument, but those 

cases all assume service on an agent is proper, while primarily addressing other issues.  

A. Tucci is unavailing to Defendant and actually supports Plaintiffs.  
 
 Tucci explicitly stated that its holding did not apply to service on registered agents 

for service, such as Defendant’s registered agent here. See Tucci, 600 F. Supp. 2d at 636. 

Despite Defendant’s statements to the contrary, Tucci and more recent case law from this 

District have in fact consistently held that service of a registered agent, such as CT Corp., 

constitutes “service” within the framework of § 1446(b).  

 Consequently, to the extent that Judge Simandle’s ruling on § 1446(b) can shed 

any light on the inquiry presented by Defendant here—which inexplicably attempts to 

bypass the simpler test provided by Encompass—the Tucci holding actually supports the 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
10  The Third Circuit found in Encompass that “snap removal” was not an “absurd result”—
nothing more. See Encompass, 902 F.3d at 153-54 (noting that the Court’s holding “may be 
peculiar[,]” but was “not so outlandish as to constitute an absurd or bizarre result.”) The Third 
Circuit specifically stated snap removal is something that the Court envisioned occurring only in 
“narrow circumstances,” and that the plaintiff in Encompass had failed to “argue that the practice 
is widespread.” Id. at 153, n. 4. 
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notion that serving a registered agent for service, without more, satisfies the “properly ... 

served” language of § 1441(b)(2).11  

 There is no need, however, to look at cases interpreting “service” in the context of 

§ 1446(b) to help the Court interpret “properly ... served” in the context of § 1441(b)(2). 

That is a diversion from the simple inquiry guided by Encompass, which already set forth 

what “properly ... served” means—it means service in accordance with New Jersey state 

law.12  

1. Judge Simandle held that service on a registered agent such as CT 
Corp. constitutes “service” under § 1446(b) sufficient to trigger the 
removal period.  

 
 In Tucci, the Court expressly held that its decision on the statutory agent at issue 

did not apply to registered agents for service. Defendant asserts, incorrectly, “Tucci did 

not directly address whether the thirty-day removal clock is triggered upon service of a 

defendant’s designated agent ... and merely stated in dicta that its holding would not 

apply to designated agents.” (Def.’s Opp. at 5 (citing Tucci at 600 F. Supp. 2d at 633, 636) 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
11 Additionally, and as noted by Defendant, Judge Simandle’s decision in Tucci was supported by 
a bevy of federal cases that had held similarly with respect to the meaning of “receipt by the 
defendant” under 28 U.S.C. § 1446(b). In stark contrast here, Defendant asks the Court to 
reinterpret either one or both of the forum defendant rule and New Jersey’s state rules on service, 
in a dramatically new fashion, without presenting to the Court a single case that the Court can look 
to for support.  
12 Were the Third Circuit to be faced with Tucci on appeal today, and to apply the same “bright-
line rule” that it adopted in Encompass, the Court would likely reverse and remand Tucci based on 
the plain text meaning of 28 U.S.C. § 1446(b). If the trigger for the removal period is “receipt by 
the defendant, through service or otherwise,” then service alone unquestionably satisfies “receipt 
by the defendant,” without anything more. 28 U.S.C. § 1446(b). Indeed, Encompass actually 
mentions 28 U.S.C. § 1446(b) in a footnote, stating that the Court would endeavor not to “displace 
the plain meaning” of § 1446(b). Encompass, 902 F.3d at 153, n. 3. Further, under the rule 
adopted in Encompass, “service” under 28 U.S.C. § 1446(b) is satisfied by serving the corporation 
in any manner that plainly complies with the state’s rules for “formal service of process,” 
including service on a statutory agent. Id. at 153. The Third Circuit would thus hold, at least in 
keeping with Encompass, that service upon any agent authorized to accept service under New 
Jersey law—statutory or otherwise—would trigger the removal period in Tucci.  
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(emphasis in original)). That characterization of Tucci is irreconcilable with the opinion 

itself. 

 Indeed, at the very pin-cite referenced by Defendant, Judge Simandle was in fact 

setting forth “the result that the Court adopts in this case: where service is made on a 

statutory agent, rather than on an agent appointed by the defendant, the time to remove 

the action” under 28 U.S.C. § 1446(b) does not begin to run. Tucci, 600 F. Supp. 2d at 

636. The “result that the Court adopts” is the very opposite of dicta, and the result adopted 

in Tucci is that “service ... on an agent appointed by the defendant” constitutes “service” 

under § 1446(b). Id.   

 Notwithstanding all that, Defendant asserts “Judge Simandle’s rationale is contrary 

to his dicta that service on a designated agent would start the removal clock[,]” (Def.’s 

Opp. at 5), essentially arguing that the Court would not have held what it held based on its 

apparent reasoning, even though that is what the Court held. Judge Simandle could not 

have been any clearer: his holding—that serving a statutory agent alone does not 

constitute service under § 1446(b)—categorically did not apply to “an agent appointed 

by the defendant[,]” which means that serving an agent appointed by the defendant 

would constitute “service” sufficient to satisfy the “receipt by the defendant” trigger 

under § 1446(b). Tucci, 600 F. Supp. 2d at 636.  

2. Judge Mannion recently concurred with Plaintiffs’ reading of Tucci. 
 
 A recent decision from this Court confirms Plaintiffs’ reading of Tucci, and rejects 

Defendant’s resoundingly, as is evident from the opinion’s use of brackets to crystallize 

Judge Simandle’s holding:  

The Third Circuit has not addressed whether service on a 
statutory agent triggers the removal period, like it does for 
an agent in fact. However, “the vast majority of courts ... 
have held that the thirty-day period for removal does not 
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commence with service on a statutory agent, but instead 
when the defendant [or an agent in fact] receives the 
summons and complaint.” Trobiano v. Lagano, No. 2:19-
CV-4886-MCA-SCM, 2019 WL 3416774, at *4 (D.N.J. June 
29, 2019) (Mannion, J.) (quoting Tucci, 600 F. Supp. 2d at 
633-34) (italics and brackets in original).  
 

The Court inserted that bracketed phrase—“or an agent in fact”—to ensure that Tucci’s 

core proposition would not be lost in translation. Judge Mannion continued, instructively:  

Although the Court is inclined to deem the Surrogate a 
statutory agent, it hesitates to do so. The [statutory] 
language specifies that service “shall be of the same effect 
as if duly served upon me (us) within this State,” which 
suggests that the Surrogate’s agency is more akin to an 
agent in fact.... If the Surrogate acted as a fact agent, 
then service upon the surrogate sufficed [within the 
meaning of § 1446(b)]. Id. at *5.   
 

 Defendant did not provide the Court with this recent decision, from the same 

courthouse, despite its evident value in understanding Tucci, on which Defendant chiefly 

relies. Instead, Defendant presented the Court with the inverse of both the question Tucci 

addressed and the answer that it reached. Taken together, or in part, Tucci and Trobiano 

make plain that service on a registered agent constitutes “service” in the context of a 

1446(b) removal, and that is fatal to Defendant’s argument.  

B. General jurisdiction, which is not at issue, is unrelated to the question 
of effective service.  

 
 None of the cases cited by Defendant regarding general jurisdiction is applicable. 

The question here is whether serving a registered agent constitutes effective service under 

New Jersey’s state rules for service, an inquiry that is guided by state law. Defendant’s 

citations all address whether designating an agent confers minimum contacts sufficient to 

establish general jurisdiction, a wholly unrelated issue. 
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  Defendant cites these general jurisdiction cases as support for the unremarkable 

contention that a registered agent for service is “not always a true ‘agent’ for all 

purposes[.]” (Def.’s Opp. at 7 (emphasis in original)). That may be so; surely, though, if 

nothing else, the one reliable purpose of a registered agent for service is to accept service 

on the corporation’s behalf.   

III. Defendant’s apparent habit of shooting first and asking questions later is 
antithetical to the framework of removal, and further suggests that 
Defendant’s purported basis is unreasonable.  

 
 Defendant’s approach to removal of cases where it was sued in New Jersey, its 

home state, pursuant to 28 U.S.C. § 1441(b), appears to be: remove first, determine 

later—if at all—whether Defendant’s asserted basis as to the propriety of the removal was 

actually grounded in the facts and the law. That tactics runs counter to the framework of 

removal to federal court, since, as the party filing the removal, Defendant holds all the 

cards. See, e.g., Rivas v. Bowling Green Assocs., L.P., No. 13-cv-7812 (PKC), 2014 WL 

3694983, at *1 (S.D.N.Y. July 24, 2014) (noting in the context of removal the “power [is] 

vested solely in the hands of the removing party” to “oust[] the state court of 

jurisdiction”)). The present motions are a perfect example of what can result when a 

defendant wields that power improperly, as Plaintiffs here have waited nearly two months 

to rectify these defective removals.  

 That is precisely why notices of removal are subject to a requirement of reasonable 

inquiry—so that the Court, Plaintiffs, the docket clerks—everybody—does not have to get 

dragged along for the ride by abusive litigants.  

A. Defendant’s argument that Plaintiffs should have served Defendant 
directly to prevent snap removal is undercut by Defendant’s improper 
snap removal of three cases recently filed and served upon Defendant 
at its corporate headquarters. 

 

Case 2:19-cv-15040-JMV-JBC   Document 12   Filed 08/27/19   Page 16 of 19 PageID: 196Case 2:19-cv-18667-JMV-JBC   Document 5-7   Filed 11/02/19   Page 17 of 20 PageID: 109



	   14 

 While these motions have been pending, Plaintiffs’ counsel learned that Defendant 

removed three (3) similar actions (involving the same product) on the same basis that was 

asserted here—at least in the original notices of removal—diversity of jurisdiction existed, 

and service had not yet been effected, and thus, removal by the forum defendant was 

proper under Encompass. (See Ex. S to McDonough Cert.). However, the ECF dockets for 

those three (3) cases show that subsequently, within just a few days of snap removing, 

Defendant quickly consented to remand. (See Ex. T to McDonough Cert.). The 

undersigned contacted the plaintiffs’ counsel in those actions and learned that service had 

been effected on Defendant at its corporate headquarters, and that Defendant’s counsel, 

upon learning after its snap removals that Defendant’s headquarters had been served, 

agreed to remand. (See McDonough Cert. at ¶ 23). 

 The logical inference from these facts is that Defendant’s counsel makes a habit of 

snap removing cases on the claimed sole basis that Defendant has not been served, 

without seeking to confirm the truth of that claim—even when service has been effected 

directly at corporate headquarters.  

 Not only that, Defendant knew in these cases that its agent had been served. (See 

McDonough Cert. at ¶ 6; see also Ex. D). Plaintiffs submit there is no excuse for a party’s 

failure to investigate whether its registered agent was served; Defendant’s willful failure 

in this case, however, to obtain the documents that Defendant was fully aware were in the 

possession of its registered agent, reflects a deliberate strategy.  

B. Defendant’s oppositions indicate that Defendant’s process for 
receiving notification from CT Corp. takes significantly longer than 
Defendant’s process for snap removing.  

 
 As stated in Defendant’s oppositions, Defendant did not receive notification from 

CT Corp. that service had been effected in these matters until after midnight on July 12, 
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2019.13 Service indisputably occurred at 9:00 A.M. on July 11, 2019 in all the actions. 

Consequently, the facts as presented by Defendant demonstrate that Defendant’s process 

for receiving notification from CT Corp. that service has been accepted on Defendant’s 

behalf routinely takes no less than fifteen (15) hours. This naturally begs the question: Did 

Defendant know that before making a habit out of filing snap removals within minutes to 

hours of an action being filed in state court? And, relatedly, how can Defendant assert to 

the Court with any degree of certainty that a removal is proper because, and only 

because, Defendant has not yet been served, if Defendant has no reasonable basis for 

knowing whether or not Defendant’s designated party for service has, in fact, been 

served? Only Defendant can answer these pressing queries.  

 For now, Defendant resorts to boldly asking the Court to create new and 

unprecedented law that “service upon a designated-service agent does not constitute 

‘proper service,’” (Def.’s Opp. at 10), because the “reasonableness” of Defendant’s whole 

argument hinges on that linchpin.  

CONCLUSION 
  
 For the reasons set forth herein, Plaintiffs respectfully request that the Court grant 

Plaintiffs’ Motions and remand these actions back to the Superior Court of New Jersey, 

Bergen County, where they properly belong, and further request that the Court order 

Defendant to reimburse Plaintiffs for the reasonable fees and costs associated with the 

Motions.   

      Respectfully submitted,  

      WEITZ & LUXENBERG, P.C. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
13  Apparently, CT Corp. notified Defendant of service in one of the seven matters, Wolfe, No. 
2:19-cv-15147-JMV-JBC, at 6:16 P.M. on July 11, 2019—still a delay of nine (9) hours from the 
time that service was actually effected.  
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      Attorneys for Plaintiffs 
 
         By:  /s/ Brendan A. McDonough  
      Brendan A. McDonough 
      NJ Bar No. 213712016 
      700 Broadway 
      New York, NY 10003 
      P: (212) 558-5500 
      F: (212) 344-5461  
      bmcdonough@weitzlux.com 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

       

 

ROBERTA JACKSON, 

   

 

Plaintiff, 

  

CIVIL ACTION 

No. 2:19-ev-18667-JMV-JBC 

CERTIFICATION 
OF JAMES NICOLETTI 

 

       

       

 

HOWMEDICA OSTEONICS 
CORPORATION, a New Jersey 
Corporation, cl/b/a STRYKER 
ORTHOPAEDICS, JILL DOE 
MANUFACTURERS (1-10), JACK DOE 
WHOLESELLERS (1-10), JAKE DOE 
SELLERS (1-10), JANE DOE 
DISTRIBUTORS AND MARKETERS (1-10), 

  

  

Defendants. 

    

       

I, James Nicoletti, being of sound mind and legal age, do hereby certify as follows: 
1. I am a process server employed by Nicoletti & Harris, Inc., a service agency located at 

101 Avenue of the Americas, 9th Floor, New York, NY 10013. As the process server who served 
Defendant Howmedica Osteonics Corporation, a New Jersey Corporation, d/b/a Stryker 
Orthopaedics (hereinafter, "Stryker") with the complaint and summons in this action at Stryker's 
corporate headquarters, I am familiar with the facts recited herein. 

2. On October 3, 2019, at approximately 9:39 A.M., I attempted to serve process in this 
matter at Stryker's corporate headquarters at 325 Corporate Drive, Mahwah, NJ, 07430. 

3. Upon arrival, I informed the security guard, Walter Rea, that I was there to serve a civil 
lawsuit, and he made a phone call. Mr. Rea informed me that Katherine Weller-Demming was 
"on their way down," and asked me to wait. 

4. At approximately 9:59 A.M., I approached Mr. Rea and asked if an individual named 
Armin Wanczyk was available to accept service. Mr. Rea responded, "He only comes down in an 
emergency." 

5. At approximately 10:20 A.M., I again approached Mr. Rea and asked whether Mr. Rea 
could accept service. Mr. Rea informed me that the security guards are outside contractors and 
are not authorized to accept service. 

6. At approximately 10:30 A.M., I approached Mr. Rea and informed him I intended to 
servce process on him. Mr. Rea responded that if I attempted to serve him, I would never be 
permitted on the premises again. Therefore, I continued waiting for Ms. Weller-Demming to 
accept service. 

7. At approximately 11:03 A.M., Ms.Weller-Demming appeared and accepted service in 
this matter. 

I swear and affirm that the above representations are true and correct to th est of my 
information, knowledge, and belief. 

Dated: 

/0/23—// 
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Suscribed and Sworn to before me on the/-3 day 
of(fulziA-t"   , 2019 by the affiant, who is 
personally known to me. 

NOTARY PUBLIC 

DEBORAH PIERSON 
NOTARY PUBLIC 

STATE OF NEW JERSEY 
ID # 50085747 

MY COMMISSION EXPIRES JULY 23, 2023 
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Nicoletti & Harris
101 Avenue of the Americas
9th floor
New York, NY 10013
Phone: (212) 267-6448
Fax: (212) 267-5942

INVOICE Invoice #NHI-2019016361
10/4/2019

Weitz & Luxenberg, P.C.
700 Broadway
New York, NY 10003

Please enclose a copy of this invoice with your payment.
Page 1 / 1

Copyright © 1992-2019 Database Services, Inc. - Process Server's Toolbox V8.0n

Reference Number: 831872
Your Contact: Brendan McDonough
Case Number: Bergen BER-L-006954-19

Plaintiff:
Roberta Jackson

Defendant:
Howmedica Osteonics Corporation, a New Jersey Corporation, d/b/a Stryker Orthopaedics,et al.

Served: 10/3/2019 11:02 am
To be served on: Howmedica Osteonics Corporation D/B/A Stryker Orthopaedics

ITEMIZED LISTING

Line Item Quantity Price Amount

Rush Fee 1.00 60.00 60.00
Service Fee (Nationwide) 1.00 169.95 169.95
copy cost 22.00 0.25 5.50

TOTAL CHARGED: $235.45

BALANCE DUE: $235.45
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Nicoletti & Harris
101 Avenue of the Americas
9th floor
New York, NY 10013
Phone: (212) 267-6448
Fax: (212) 267-5942

INVOICE Invoice #NHI-2019016362
10/4/2019

Weitz & Luxenberg, P.C.
700 Broadway
New York, NY 10003

Please enclose a copy of this invoice with your payment.
Page 1 / 1

Copyright © 1992-2019 Database Services, Inc. - Process Server's Toolbox V8.0n

Reference Number: 831872
Your Contact: Brendan McDonough
Case Number: Bergen BER-L-006954-19

Plaintiff:
Roberta Jackson

Defendant:
Howmedica Osteonics Corporation, a New Jersey Corporation, d/b/a Stryker Orthopaedics,et al.

Served: 10/3/2019 9:53 am
To be served on: Howmedica Osteonics Corporation, d/b/a Stryker Orthopaedics c/o The Corporation Trust
Company

ITEMIZED LISTING

Line Item Quantity Price Amount

Rush Fee 1.00 60.00 60.00
Service Fee (Nationwide) 1.00 169.95 169.95
copy cost 22.00 0.25 5.50

TOTAL CHARGED: $235.45

BALANCE DUE: $235.45
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Nicoletti & Harris
101 Avenue of the Americas
9th floor
New York, NY 10013
Phone: (212) 267-6448
Fax: (212) 267-5942

INVOICE Invoice #NHI-2019016562
10/14/2019

Weitz & Luxenberg, P.C.
700 Broadway
New York, NY 10003

Please enclose a copy of this invoice with your payment.
Page 1 / 1

Copyright © 1992-2019 Database Services, Inc. - Process Server's Toolbox V8.0n

Reference Number: 831872
Your Contact: Brendan McDonough
Case Number: Bergen BER-L-006954-19

Plaintiff:
Roberta Jackson

Defendant:
Howmedica Osteonics Corporation, a New Jersey Corporation, d/b/a Stryker Orthopaedics,et al.

Served: 10/10/2019 2:35 pm
To be served on: Howmedica Osteonics Corporation D/B/A Stryker Orthopaedics

ITEMIZED LISTING

Line Item Quantity Price Amount

Service Fee (Nationwide) 1.00 169.95 169.95
copy cost 22.00 0.25 5.50

TOTAL CHARGED: $175.45

BALANCE DUE: $175.45
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IDENTIFICATION NUMBER, ENTITY TYPE AND STATUS INFORMATION

 

 

REVOCATION/SUSPENSION INFORMATION

 

 

ANNUAL REPORT INFORMATION

 

 

AGENT/SERVICE OF PROCESS (SOP)INFORMATION

 

 

ASSOCIATED NAMES

 

Status Report For: HOWMEDICA OSTEONICS CORP.

Report Date: 10/24/2019

Confirmation Number: 92971836082

Business ID Number: 0100051105

Business Type: DOMESTIC PROFIT CORPORATION

Status: ACTIVE

Original Filing Date: 11/16/1977

Stock Amount: 600000

Home Jurisdiction: NJ

Status Change Date: 04-03-2019

DOR Suspension Start
Date:

N/A

DOR Suspension End
Date:

N/A

Tax Suspension Start
Date:

N/A

Tax Suspension End
Date:

N/A

Annual Report Month: NOVEMBER

Last Annual Report
Filed:

09/23/2019

Year: 2019

Agent: THE CORPORATION TRUST COMPANY

Agent/SOP Address: 820 BEAR TAVERN ROAD ,WEST TRENTON,NJ,08628

Address Status: DELIVERABLE

Main Business Address: 325 CORPORATE DRIVE, MAHWAH, NJ, 07430

Principal Business
Address:

325 CORPORATE DR,MAHWAH,NJ,07430

Associated Name: PRECISION CAST SPECIALITIES, INC.

Type: PV

Associated Name: PRIMARY ORTHOPAEDIC SERVICES

Type: FC

Associated Name: OSTEONICS CORP.

Type: PV

Associated Name: STRYKER ORTHOPAEDICS

Type: FC
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PRINCIPALS

 

 

Following are the most recently reported officers/directors (corporations),

managers/members/managing members (LLCs), general partners (LPs), trustees/officers

(non-profits).

 

 

FILING HISTORY -- CORPORATIONS, LIMITED LIABILITY COMPANIES, LIMITED PARTNERSHIPS AND

LIMITED LIABILITY PARTNERSHIPS

 

 

To order copies of any of the filings below, return to the service page,

https://www.njportal.com/DOR/businessrecords/Default.aspx and follow the instructions

for obtaining copies. Please note that trade names are filed initially with the County

Clerk(s) and are not available through this service. Contact the Division for

instructions on how to order Trade Mark documents.

 

 

Charter Documents for Corporations, LLCs, LPs and LLPs

 

 

Changes and Amendments to the Original Certificate:

 

Title: DIRECTORS

Name: WILLIAM E. BERRY, JR.,

Address: 2825 AIRVIEW BLVD., KALAMAZOO, , , US

Title: DIRECTORS

Name: SIMPSON,STUART

Address: 325 CORPORATE DR, MAHWAH, , , US

Original Filing
(Certificate)Date:

1977

Filing Type Year Filed

CHANGE OF REGISTERED
AGENT

2002

NAME CHANGE 1979

MERGER 2019

MERGER 2019

MERGER 2011

MERGER 2003

MERGER 2003

MERGER 2002

MERGER 1996

MERGER 1989

MERGER 1989

RESTATED 2016

MERGED WITH A NAME
CHANGE

1998
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•

•

 

Note:

Copies of some of the charter documents above, particularly those filed before June

1988 and recently filed documents (filed less than 20 work days from the current date),

may not be available for online download.

 

For older filings, contact the Division for instructions on how to order.

For recent filings, allow 20 work days from the estimated filing date, revisit the

service center at https://www.njportal.com/DOR/businessrecords/Default.aspx

periodically, search for the business again and build a current list of its

filings. Repeat this procedure until the document shows on the list of documents

available for download.

 

 

The Division cannot provide information on filing requests that are in process. Only

officially filed documents are available for download.

 

CHANGE OF AGENT AND
OFFICE

1990

ALTERNATE NAME FILING 2004

ALTERNATE NAME FILING 1992

ALTERNATE NAME RENEWAL 2018

ALTERNATE NAME RENEWAL 2014

ALTERNATE NAME RENEWAL 2008

AMENDMENT 1978

AMENDMENT 1977

Annual Report filing
with officer/member
change

2019
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BER-L-002096-19   04/09/2019 3:51:28 PM  Pg 1 of 1 Trans ID: LCV2019628878 
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McDonough, Brendan

From: Kott, David <DKott@McCarter.com>

Sent: Friday, September 13, 2019 6:16 PM

To: McDonough, Brendan; Kaplan, Stefanie

Cc: Relkin, Ellen; Kott, David; Fanning, Edward J.; Heller, Benjamin

Subject: RE: James Brown and Terri Brown v. Howmedica Osteonics Corporation, et al. - Notice 

of Removal

Thank you for your email. 

 

As you know from the pending Remand motions in the other cases, we do not think that service on CT is service that 

prevented us from removing these cases.   As to your attempted service in Mahwah I think your email below recognizes 

that you served the Company in Mahwah after the removals were filed.    For these reasons we believe that under the 

US Statutes and case law our removals were proper. 

 

-----Original Message----- 

From: McDonough, Brendan [mailto:BMcDonough@weitzlux.com] 

Sent: Friday, September 13, 2019 6:11 PM 

To: Kaplan, Stefanie 

Cc: Kott, David; Relkin, Ellen 

Subject: Re: James Brown and Terri Brown v. Howmedica Osteonics Corporation, et al. - Notice of Removal 

 

Hi David, 

As you know from the affidavits of service already filed on the dockets before your attempted removals, we served 

Stryker via its registered agent, CT Corp., at 3:23 P.M. today in the Brown, et al. and Ward matters. 

As you are also likely aware, we attempted to double up service simultaneously at Stryker's corporate headquarters in 

Mahwah, so as to preempt any possible argument you might assert for an improper snap removal. However, that server 

was forced to wait for more than 2 hours for what is apparently the only person in Mahwah who will accept service on 

Stryker's behalf. The server was finally permitted to serve in Mahwah about 15 minutes after your removals. 

We request that you immediately pull these improper removals down. However, be advised that we intend to include 

these facts in a supplemental filing on the motions already pending. 

Best, 

Brendan 

 

________________________________ 

From: Kaplan, Stefanie <skaplan@mccarter.com> 

Sent: Friday, September 13, 2019 5:55:25 PM 

To: McDonough, Brendan 

Cc: Kott, David 

Subject: James Brown and Terri Brown v. Howmedica Osteonics Corporation, et al. - Notice of Removal 

 

Please see attached sent on behalf of David Kott. 

 

 

 

[http://secure-web.cisco.com/1_dP_VB7gfwkZRyCqDug83XitplQS3yGumGfkWDYQDsCbWarps7K7bOVU7r9G1a-

NTH6d2mOL2YmFfh1f3hnZVXFPAwah-1-

FpWQIYgIodFSNvwZpYqCAyIz2_CmotCbt9RuSCtZiKVYSD40nwC9RebyO3FbM5jUmj8sD0BEBBV3p9O04BnUV8LVVtPd7F8

oTb83-uWAyqvbcLWy7z_KCLexn5vyE1stw0SLe-3LPQyirJuQ3xdbf2UUV1Mv8wU9kNufLH5N9lUG5EYPMRolQOp6-

HTaKBGfMcTdHwO6UbTDW0wlurUEExyIi7G0QmxK1/http%3A%2F%2Fhilweb1%2Fimages%2Fsignature.jpg] 
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Stefanie E. Kaplan | Paralegal 

McCARTER & ENGLISH, LLP 

 

100 Mulberry Street, Four Gateway Center | Newark, New Jersey 07102 

T: 973-849-4203 

F: 973-297-3843 

skaplan@mccarter.com<mailto:skaplan@mccarter.com> | www.mccarter.com<http://www.mccarter.com/> 

 

BOSTON | HARTFORD | STAMFORD | NEW YORK | NEWARK EAST BRUNSWICK | PHILADELPHIA  | WILMINGTON | 

WASHINGTON, DC 

 

Think Green! Please consider the impact on the environment before printing this e-mail. 

 

 

This email message from the law firm of McCarter & English, LLP is for the sole use of the intended recipient(s) and may 

contain confidential and privileged information. Any unauthorized review, use, disclosure or distribution is prohibited. If 

you are not the intended recipient, please contact the sender by reply email and destroy all copies of the original 

message. 

Please visit us at http://secure-web.cisco.com/1xB5i0QON4cone7nXRT75TkHAuRX0HvieDqPyHErkWt5Wc9tl0kStdID-

287bWil3kE81BBP8vcoy6vv3fpIpFE8NlCpXqGlyKwb1zBOLVh1u2FBnpAuNX19JuxtLF5OYtv9Fsz9fwHVbizNq95fFGqPzz_zrS

9NlMxM-aTR4_YDxyi5usbUzx0mcgQR135jW7nhDSQpjmT5mQesbWeyqNYuakLc4vCSV3UhsbtyDL-d5wp9eHtgpuTEms-

F1BMonqHde2LdZsy7SkhZxo_VDhVOtRhGxjhmHSykjxQ7tUP3LnGGRXqWdi2sm5_pdTRqJ/http%3A%2F%2Fwww.weitzlu

x.com 

 

************************************************************************ 

 

The information contained in this message may be privileged and confidential and protected from disclosure.  If the 

reader of this message is not the intended recipient, or an employee or agent responsible for delivering this message to 

the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is 

strictly prohibited.  If you have received this communication in error, please notify us immediately by telephone or by 

replying to the message and deleting it and all of its attachments from your computer.  Thank you.  Weitz & Luxenberg, 

P.C. 

 

Every effort is made to keep our network free from viruses.  You should, however, review this e-mail message, as well as 

any attachment thereto, for viruses.  We take no responsibility and have no liability for any computer virus which may 

be transferred via this e-mail message. 

 

All e-mails sent to Weitz & Luxenberg, P.C. or any individuals at Weitz & Luxenberg, P.C. are carefully scanned for viruses 

and content.  The sender should have no expectation of privacy in said transmission. 

 

In the course of scanning all incoming e-mails to W & L, virus scanning software may block the e-mail and prevent it from 

being delivered.  Neither the intended recipient nor the sender will receive notice that their transmission has been 

blocked. 

 

All e-mail to W & L or any individuals at W & L should be followed up by hard copy including attachment(s), as specific 

file types may be blocked at any time without notice being provided to sender or recipient. 

 

************************************************************************ 

This email message from the law firm of McCarter & English, LLP is for the sole use of the intended recipient(s) and may 

contain confidential and privileged information. Any unauthorized review, use, disclosure or distribution is prohibited. If 

you are not the intended recipient, please contact the sender by reply email and destroy all copies of the original 

message. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

COLLEEN KENNEDY, 
CIVIL ACTION 

Plaintiff, 
No. 2:19-ev-19304-JMV-JBC 

v. 
CERTIFICATION 

OF JAMES NICOLETTI 

HOWMEDICA OSTEONICS 
CORPORATION, a New Jersey 
Corporation, d/b/a STRYKER 
ORTHOPAEDICS, JILL DOE 
MANUFACTURERS (1-10), JACK DOE 
WHOLESELLERS (1-10), JAKE DOE 
SELLERS (1-10), JANE DOE 
DISTRIBUTORS AND MARKETERS (1-10), 

Defendants. 

I, James Nicoletti, being of sound mind and legal age, do hereby certify as follows: 
1. I am a process server employed by Nicoletti & Harris, Inc., a service agency located at 

101 Avenue of the Americas, 9th Floor, New York, NY 10013. As the process server who served 
Defendant Howmedica Osteonics Corporation, a New Jersey Corporation, d/b/a Stryker 
Orthopaedics (hereinafter, "Stryker") with the complaint and summons in this action at Stryker's 
corporate headquarters, I am familiar with the facts recited herein. 

2. On October 24, 2019, beginning at approximately 10:38 A.M., I attempted to serve 
process in this matter at Stryker's corporate headquarters at 325 Corporate Drive, Mahwah, NJ, 
07430. 

3. Upon arrival, I informed the security guard that I was there to serve a civil lawsuit, and 
he made a phone call. For the first time in many years of serving process at Stryker's 
headquarters, the security guard asked me my name and The security guard informed me that 
Katherine Weller-Demming was "on her way down," and asked me to wait. 

4. At approximately 11:13 A.M., after waiting for more than thirty (30) minutes, the 
security guard told me to return later that day, at 1:30 P.M., to serve process on Ms. Weller-
Demming. 

5. At approximately 1:15 P.M., I returned to Stryker's corporate headquarters at 325 
Corporate Drive, Mahwah, NJ 07430 to serve process in this matter, and checked in with the 
security guard. 

6. At approximately 1:50 P.M., after again waiting for more than thirty (30) minutes, I 
asked the security guard whether an individual named Armin Wanczyk was available to accept 
service. The security guard informed me that nobody else on the premises can accept service 
except Ms. Weller-Demming. 

7. At approximately 1:59 P.M., the security guard informed me that Ms. Weller-
Demming was "close." 

8. At approximately 2:25 P.M., the security guard received a phone call and relayed that 
Ms. Weller-Demming was inquiring as to what law firm had filed the lawsuit I was attempting to 
serve. I replied, "Weitz & Luxenberg." 

9. At approximately 2:34 P.M., Ms. Weller-Demming finally appeared. Ms. Weller-
Demming briefly looked at me, then immediately walked away as I attempted to serve process. 

10. At approximately 2:36 P.M., I asked the security guard where Ms. Weller-Demming 
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had gone and I was informed, "She will be back." 
11. At approximately 2:57 P.M., Ms. Weller-Demming re-appeared and accepted service. 

[Signatures on following page] 
I swear and affirm that the above representations are true and correct to theme est of my 

information, knowledge, and belief. 

Dated
/  0/207  

Suscribed and Sworn to before me on the- day 
of(124ie  	, 2019 by the affiant, who is 
personally known to me. 

NOTARY PUBLIC 

DEBORAH PIERSON 
NOTARY PUBLIC' 

STATE OF NEW JERSEY 
ID # 50085747 

MY COMMISSION EXPIRES JULY 23, 2023 
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*FOR PUBLICATION* 

 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEW JERSEY 

 

___________________________________ 

   :      

DAWN DUTTON, :             

                                       : 

                                      Plaintiff,  :           Civil Action No. 18-17199 (FLW) (DEA)             

                :  

         v.  : 

  :   OPINION        

ETHICON, INC., AND JOHNSON AND  : 

JOHNSON,      :       

      : 

  : 

 Defendants.  : 

___________________________________ : 

  :      

CAROL GILBERT, :             

                                       : 

                                      Plaintiff,  :           Civil Action No. 18-16672 (FLW) (DEA)             

                :  

         v.  : 

  :           

ETHICON, INC., AND JOHNSON AND  : 

JOHNSON,      :       

      : 

  : 

 Defendants.  : 

___________________________________ : 

JOSEPH SNADER, :             

                                       : 

                                      Plaintiff,  :           Civil Action No. 18-17553 (FLW) (DEA)             

                :  

         v.  : 

  :           

ETHICON, INC., AND JOHNSON AND  : 

JOHNSON,      :       

      : 

  : 

 Defendants.  : 

___________________________________ : 
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___________________________________ 

   :      

JOHN WILLIAMS, :             

                                       : 

                                      Plaintiff,  :           Civil Action No. 19-174 (FLW) (DEA)             

                :  

         v.  : 

  :           

ETHICON, INC., AND JOHNSON AND  : 

JOHNSON,      :       

      : 

  : 

 Defendants.  : 

___________________________________ : 

 

 

WOLFSON, Chief Judge:  

Presently before the Court are motions to remand filed by Plaintiffs Carol Gilbert 

(“Gilbert”), Dawn and Stephen Dutton (“the Duttons”), Joseph Snader (“Snader”), and John 

Williams (“Williams”) (collectively, “Plaintiffs”), in the above captioned cases. Plaintiffs are 

among dozens of plaintiffs who have individually and separately sued Defendants Ethicon, Inc. 

and Johnson and Johnson (“EJ&J” or “Defendants”) in New Jersey state court, alleging that they 

received injuries from Defendants’ hernia mesh implants.1 After these cases were filed, EJ&J 

removed many of these actions to federal court prior to service. In a majority of the removed 

cases, Plaintiffs have moved to remand. The instant remand motions are representative of four 

subsets of factually similar remand motions. In each motion, Plaintiffs argue that Defendants’ 

removal violates 28 U.S.C. § 1441(b), the forum defendant rule. For the following reasons, 

removal was improper in Gilbert and Dutton, and these motions to remand are GRANTED; 

removal was proper in Snader and Williams, and, as such, these motions to remand are DENIED.  

 
1 The Court will refer to these individual cases as Gilbert, Dutton, Snader, and Williams. 
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I. FACTUAL BACKGROUND AND PROCEDURAL HISTORY 

Johnson & Johnson and its wholly owned subsidiary, Ethicon, are incorporated and have 

their principle place of business in New Jersey. See, e.g., Dutton Complaint, at ¶¶ 9, 11, No. 18-

17199, ECF No. 1-2. Dutton, Gilbert, Snader, and Williams sued Defendants for product liability 

claims stemming from surgically implanted hernia mesh. Dawn Dutton, a citizen of Kentucky, 

was implanted with a Proceed Hernia Mesh to repair a ventral hernia on April 20, 2005. Id. at ¶¶ 

7-8. Gilbert, a citizen of Washington, was implanted with an Ethicon Multi-Layered Hernia 

Mesh to repair a ventral hernia on June 20, 2014. See Gilbert Complaint at ¶¶ 7-8, No. 18-16672, 

ECF No. 1-2. Snader, a citizen of Tennessee, was implanted with an Ethicon Proceed Surgical 

Mesh to repair a ventral incisional hernia on or about February 6, 2008. See Snader Complaint at 

¶ 7, No. 18-17553, ECF No. 1-2. And Williams, a citizen of North Carolina, was implanted with 

Prolene Hernia Mesh to repair an inguinal hernia on August 24, 2011. See Williams Complaint at 

¶¶ 7-8, No. 19-174, ECF No. 1-1. Each of these plaintiffs allegedly experienced major 

complications from these implants that required substantial subsequent medical treatment. 

After each Plaintiff filed suit against EJ&J in New Jersey state court, EJ&J removed each 

case to federal court on the basis of diversity. The present dispute turns on whether EJ&J’s 

removal was proper under 28 U.S.C. § 1441(b), the forum defendant rule, which bars removal to 

federal court based on diversity jurisdiction if the case is filed in a state court in which a 

“properly joined and served” defendant is a citizen. To evade this rule, EJ&J removed each 

action to this Court after each plaintiff filed suit, but before service was effectuated.  

After more than forty such hernia mesh cases were removed to this District, and motions 

to remand were filed in many of these actions, the parties conferred to determine the most 
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efficient manner for the Court to address the pending motions. The parties determined that many 

of the motions shared common issues of law, and, accordingly, agreed to group the motions into 

three categories.  In the first set of cases, Plaintiffs argue that remand is required where service 

of the forum defendants was made before EJ&J effected removal. In the second set of cases, 

Plaintiffs argue that remand is necessary when the forum defendants made effectuating service 

an impossibility. And in the third set, Plaintiffs argue that remand is necessary for the 

preservation of the forum defendant rule. In accordance with this categorization, on February 19, 

2019, this Court ordered Plaintiffs and Defendants to identify no more than three sets of briefs 

for the Court’s consideration.  

The parties chose Gilbert and Dutton to represent the first grouping; however, because 

there are no material differences in the factual scenarios of those two cases, I will focus on 

Gilbert for the purposes of this Opinion. Gilbert commenced her action on November 30, 2018, 

at 9:35 a.m., by filing a Complaint against Defendants in the Middlesex County Superior Court. 

A New Jersey process server was able to personally serve EJ&J at One Johnson & Johnson 

Plaza, New Brunswick, New Jersey, by 10:15 a.m., only 40 minutes after filing. As service was 

being made, Defendants were already in the process of filing their Notice of Removal with the 

District of New Jersey, which was timestamped at 10:14 a.m. Although EJ&J filed their Notice 

of Removal in this Court one minute before service of process—they did not provide copies of 

the Notice to both Gilbert and the state court in Middlesex County until 11:17 a.m.  

 The parties chose Snader to represent the second grouping. On December 21, 2018, at 

2:46:02 p.m., Snader also commenced his action by filing a Complaint against Defendants in the 

Middlesex County Superior Court. As soon as Plaintiff’s counsel received notification from the 
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New Jersey Civil Law Division that the Complaint had been accepted and time-stamped, the 

Complaint was compiled to be sent electronically to a New Jersey process server who could not 

personally serve EJ&J at One Johnson & Johnson Plaza, New Brunswick, New Jersey, because 

their office was closed and not scheduled to reopen until January 2, 2019. Defendants then filed 

their Notice of Removal on December 24, 2018. Snader properly served Defendants after their 

offices reopened, eight days after EJ&J filed a copy of removal notice in state court.  

Finally, the parties chose Williams to represent the third grouping. On January 7, 2019, at 

3:10 p.m., Williams commenced his action by filing a Complaint against Defendants in the 

Middlesex County Superior Court. The very minute Plaintiff’s counsel received notification 

from New Jersey Civil Law Division that the Complaint had been accepted and timestamped, the 

Complaint was compiled to be sent electronically to a New Jersey process server who was able 

to personally serve EJ&J at One Johnson & Johnson Plaza, New Brunswick, New Jersey, by 

close of business the following day, i.e., January 8, 2019. However, by that time, Defendants had 

already filed their Notice of Removal with the District of New Jersey, which was timestamped 

on January 7, 2019 at 3:21 p.m, just eleven minutes after Williams’s Complaint was filed, and 

the State Court was notified by 3:23 p.m. 2 

The various filings and service times are summarized in the following table:  

 

 

 
2 The parties also flagged Kerr v. Ethicon, Inc., Case No. 3:18-cv-17396, as a potentially 

representative case; however, in Kerr, Defendants removed the case before service of the complaint, 

twenty-four minutes after the complaint was filed, and Plaintiff’s briefing in that case asserts the 

same preservation of the forum defendant rule arguments made throughout all of Plaintiffs’ briefing. 

Therefore, Kerr belongs in the same category as Williams, and will not be addressed separately. 
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Case Complaint 

Filed 

Service 

Effected 

Removal 

Filed 

State Court 

Notified 

Gilbert v. Ethicon, Inc. et 

al.  No. 3:18-cv-16672 

11/30/18 

9:35 a.m. 

11/30/18 

10:15 a.m. 

11/30/18 

10:14 a.m. 

11/30/18 

11:17 a.m. 

Snader v. Ethicon, Inc. et 

al.  No. 3:18-cv-17553 

12/21/18 

2:46 p.m. 

After 1/2/19 12/24/18 12/24/18 

Williams v. Ethicon, Inc. et 

al.  No. 3:19-cv-00174 

1/7/18 

3:10 p.m. 

1/8/18 

By 5:00 p.m. 

 

1/7/18 

3:21 p.m. 

1/7/18 

3:23 p.m. 

 

Plaintiffs seek to remand to state court each of these cases, along with all of the removed cases 

that fall under these categories.  

II. LEGAL STANDARD 

Under 28 U.S.C. § 1441, “any civil action brought in a State court of which the district 

courts of the United States have original jurisdiction, may be removed by the defendant or 

defendants to the district court.” The defendant seeking to remove the matter bears the burden of 

showing that (1) federal subject matter jurisdiction exists, (2) removal was timely filed, and (3) 

removal was proper. 28 U.S.C. §§ 1441, 1446, 1447; Boyer v. Snap-on Tools Corp., 913 F.2d 

108, 111 (3d Cir. 1990). After a case has been removed, the district court, however, may 

nonetheless remand it to state court if the removal was procedurally defective or subject matter 

jurisdiction is lacking. 28 U.S.C. § 1447(c). 

In cases where subject matter is based on diversity jurisdiction, see 28 U.S.C. § 1332, 

each party must be of diverse citizenship from each other and the amount in controversy must 

exceed $75,000. 28 U.S.C. § 1332(a); Grand Union Superm. of the Virgin Isl., Inc., v. H.E. 
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Lockhart Mgmt., Inc., 316 F.3d 408, 410 (3d Cir. 2003). Additionally, Section 1441(b)(2) 

imposes another condition on removal known as the “forum defendant rule,” which provides that 

an “action otherwise removable solely on the basis of [diversity] jurisdiction ... may not be 

removed if any of the parties in interest properly joined and served as defendants is a citizen of 

the State in which such action is brought.” “Therefore, the forum defendant rule prohibits 

removal based on diversity where a defendant is a citizen of the forum state—the state in which 

the plaintiff originally filed the case.” In Re Plavix Prod. Liab. & Mktg. Litig., No. 3:13-03610, 

2014 WL 4954654, at *3 (D.N.J. Oct. 1, 2014) (citing Blackburn v. United Parcel Service, Inc., 

179 F.3d 81, 90 n.3 (3d Cir. 1999)). 

III. DISCUSSION  

Gilbert, Snader, and Williams contend that removal was improper under 28 U.S.C. § 

1441(b), the forum defendant rule: Gilbert contends that in her case, process was, in fact, 

properly effectuated before all the steps of removal were complete; Snader argues that EJ&J 

made it impossible to effectuate service before removal by purposely closing their offices on the 

same day the Complaint was filed; and Williams maintains that EJ&J filed their Notice of 

Removal so swiftly after the Complaint was filed such that service before removal was 

practically impossible. I find that although Gilbert will be remanded because process was served 

before EJ&J filed a copy of notice with Middlesex County Court, Snader and Williams will not 

be remanded because neither the closure of EJ&J’s offices in Snader, nor EJ&J’s accelerated 

filings in Williams, violate § 1441(b). Because each of the Plaintiffs’ arguments turn on the 

application of the forum defendant rule, I will first turn to that discussion.  

A. The Forum Defendant Rule and Pre-Service Removal 
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 “[T]he forum defendant rule prohibits a defendant who has been properly joined and 

served from removing an action based on diversity where a defendant is a citizen of the forum 

state—the state in which the plaintiff originally filed the case.” In Re Plavix, 2014 WL 4954654, 

at *3 (citing Blackburn v. United Parcel Service, Inc., 179 F.3d 81, 90 n.3 (3d Cir. 1999)). The 

issue in the present matter concerns the meaning of the “properly joined and served” language in 

the forum defendant rule, i.e. whether a forum defendant against whom a complaint has been 

filed but who has not accepted service may remove an action to federal court. Before the Third 

Circuit squarely addressed the issue, a litany of cases, interpreting the plain language of the 

forum defendant rule, answered this question in the affirmative. See, e.g., Bivins v. Novartis 

Pharm. Corp., No. 09-1087, 2009 WL 2496518, at *2 (D.N.J. Aug. 10, 2009) (“Under the plain 

meaning of the statute, removal of this case was proper because NPC had not yet been served 

when it filed its notice of removal.”); Yocham v. Novartis Pharm. Corp., No. 07-1810, 2007 WL 

2318493, at *3 (D.N.J. Aug. 13, 2007) (“The language of § 1441(b) is unambiguous—removal is 

prohibited only where a defendant, who is a resident of the forum state, has been ‘properly 

joined and served.’”); Thomson v. Novartis Pharm. Corp., No. 06-6280, 2007 WL 1521138, at 

*4 (D.N.J. May 22, 2007) (“This language is unambiguous—removal is prohibited only where a 

defendant, who is a resident of the forum state, has been ‘properly joined and served.’”); Jaegar 

v. Schering Corp., No. 07-3465, 2007 WL 3170125 at *2 (D.N.J. Oct. 25, 2007) (“[T]here is no 

dispute that Defendants were not served at the time removal was filed. Accordingly, there is no 

applicable limitation on Defendants' right to remove the matter to this court.”). But see Sullivan 

v. Novartis Pharms. Corp., 575 F. Supp. 2d 640, 641-43, 654 (D.N.J. 2008) (concluding that 
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literal interpretation of the forum defendant rule that removal before service is permissible would 

lead to an absurd result and remanding the matter). 

Finally, in Encompass Ins. Co. v. Stone Mansion Rest. Inc., 902 F.3d 147 (3d Cir. 

2018), reh'g denied (Sept. 17, 2018), the Third Circuit definitively addressed the issue. There, 

the defendant agreed to accept electronic service of process instead of requiring formal service of 

the complaint. Id. at 150. However, when the plaintiff then filed suit against the defendant in its 

home state and sent the defendant a copy of the filed complaint and a service acceptance form 

via email, counsel for defendant refused to accept service and thereafter removed the action to 

federal court. Id. The court rejected the plaintiff’s argument that it was “‘inconceivable’ that 

Congress intended the ‘properly joined and served’ language to permit an in-state defendant to 

remove an action by delaying formal service of process.” Id. at 153. The court recognized that 

Congress “enacted the rule ‘to prevent a plaintiff from blocking removal by joining as a 

defendant a resident party against whom it does not intend to proceed, and whom it does not 

even serve.’” Id. (quoting Arthur Hellman, et al., Neutralizing the Strategem of “Snap 

Removal”: A Proposed Amendment to the Judicial Code, 9 Fed. Cts. L. Rev. 103, 108 (2016)). 

According to the court, however, the statute’s “plain meaning precludes removal on the basis of 

in-state citizenship only when the defendant has been properly joined and served.” Id. at 152. 

The court continued: 

Our interpretation does not defy rationality or render the statute nonsensical or 

superfluous, because: (1) it abides by the plain meaning of the text; (2) it 

envisions a broader right of removal only in the narrow circumstances where a 

defendant is aware of an action prior to service of process with sufficient time 

to initiate removal; and (3) it protects the statute’s goal without rendering any of 

the language unnecessary.  
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Id. at 153. The court further noted that the forum defendant rule does not preclude an in-state 

defendant’s use of “pre-service machinations to remove an action that it otherwise could not,” 

and that “this outcome is not so outlandish as to constitute an absurd or bizarre result.”  Id. at 

153-54. The Second Circuit, the only other court of appeals to address the issue since 

Encompass, likewise rejected an argument that allowing removal in such circumstances would 

produce an absurd result, as the “plain text of the statute” is clear that the forum defendant 

rule “is inapplicable until a home-state defendant has been served in accordance with state law; 

until then, a state court lawsuit is removable under Section 1441(a) so long as a federal district 

court can assume jurisdiction over the action.” Gibbons v. Bristol-Myers Squibb Co., 919 F.3d 

699, 705 (2d Cir. 2019). 

B. Attempted Pre-Service Removal of Gilbert Was Improper. 

As an initial matter, Gilbert argues that—Encompass notwithstanding—Defendants’ 

removal violates the forum defendant rule because they were “properly joined and served” prior 

to removal, since Gilbert completed service before Defendants could complete all the steps 

required for removal.  In that regard, 28 U.S.C. § 1446, the general removal statute, provides: 

(a) Generally 

A defendant or defendants desiring to remove any civil action from a State court 

shall file in the district court of the United States…. 

The statute continues: 

(d) Notice to Adverse Parties and Court. 

Promptly after the filing of such notice of removal of a civil action the defendant 

or defendants shall give written notice thereof to all adverse parties and shall file 

a copy of the notice with the clerk of such State court, which shall effect the 

removal and the State court shall proceed no further unless and until the case is 

remanded. 
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By language alone, § 1446 requires three steps for effectuating removal to federal court: 

defendant must file the notice of removal in federal court, provide written notice to all adverse 

parties, and file a copy of notice with the clerk of the state court. La Maina v. Brannon, 804 

F.Supp. 607, 613 (D.N.J. 1984). Indeed, the phrase “which shall effect the removal” in § 

1446(d), which immediately follows these requirements, makes it clear that removal is not 

“effected” until all three steps are completed. See id. (“As there are no commas separating these 

three requirements, and they all appear prior to the statement that the completion of these steps 

‘shall effect removal,’ the plain meaning of the statute would seem to dictate that the state court 

would retain jurisdiction over the matter until all three requirements have been satisfied.”).  

Relying on this statutory language, “[c]ase law in the District of New Jersey clearly holds that 

removal is not complete until all three steps prescribed by 28 U.S.C. § 1446(d) are actualized.” 

Westfield Ins. Co. v. Interline Brands, Inc., No. 12–6775, 2013 WL 1288194 at *2 (D.N.J. 

March 25, 2013). Indeed, “[i]n a civil action, after filing the notice of removal with the federal 

court, the defendant must give written notice of removal to all adverse parties, and file a copy of 

the notice of removal with the state court in which the action originated.” 14C Charles Alan 

Wright & Arthur R. Miller, Federal Practice and Procedure § 3729 (4th ed. 2019)). See also 

Khan v. Bank of America Home Loan Servicing L.P., No. 12–117, 2012 WL 1495592 at *2 

(D.N.J. April 27, 2012)  (holding that removal was proper because a good faith attempt at service 

met § 1446(d) requirement of notice to adversaries (quoting Wright & Miller, supra, through 

“adverse parties”).). 

 Here, Gilbert was not removed prior to the completion of service because Gilbert served 

EJ&J at 10:15 a.m. on November 30, 2018, one hour and two minutes before EJ&J filed copy of 
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removal notice in Middlesex County Court at 11:17 a.m. Although EJ&J filed notice of removal 

in the U.S. District Court for the District of New Jersey one minute before service of process, 

they did not complete all required removal steps until providing copies of the notice to both 

Gilbert and the state court in Middlesex County. Therefore, EJ&J were “properly joined and 

served defendants” under § 1441(b) prior to removal. 

Defendants argue that the Third Circuit’s interpretation of the forum defendant rule in 

Encompass was not conditioned upon the notice of removal being provided to the state court—

only that removal be “initiated” before service of process on the in-state defendant. Defendants 

rely on language in Encompass that the forum defendant rule “envisions a broader right of 

removal only in the narrow circumstances where a defendant is aware of an action prior to 

service of process with sufficient time to initiate removal.” Encompass, 902 F.3d at 153 

(emphasis added). However, the Third Circuit’s use of the word “initiate”—without any further 

explanation—does not obviate the plain language of § 1446 and case law holding that “if a forum 

defendant is served prior to the removing party completing all three steps required by Section 

1446(d), the forum defendant rule applies to bar removal.” Westfield Ins. Co., 2013 WL 1288194 

at *3; see also Resolution Tr. Corp. v. Nernberg, 3 F.3d 62, 69 (3d Cir. 1993) (“28 U.S.C. § 

1446(d) requires that a notice of removal be filed promptly with the state court. The requirement 

of notice to the state court is an important part of the removal process and has been held 

necessary to terminate the state court's jurisdiction.”); Anthony v. Runyon, 76 F.3d 210, 214 (8th 

Cir. 1996) (“The only rule that logically follows from 28 U.S.C. § 1446(d) is that removal is 

effected when the notice of removal is filed with the state court and at no other time”); Doe v. 

Valley Forge Military Acad. & Coll., No. 19-1693, 2019 WL 3208178, at *6 (E.D. Pa. July 15, 
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2019) (“Because [defendant] was ‘properly joined and served’ before [defendant] completed all 

three steps necessary to effect removal under § 1446(d), the Court concludes that the forum 

defendant rule precludes removal on the basis of diversity jurisdiction.”); Hardman v. Bristol-

Myers Squibb Co., No. 18-11223, 2019 WL 1714600, at *3 (S.D.N.Y. Apr. 17, 2019) (“Forum 

Defendants Bristol-Myers and Colgate were served prior to the Johnson Defendants completion 

of all three statutory requirements under Section 1446(d). The analysis ends there.”) (citations 

omitted); Stern v. Bertek Pharm., Inc., No. 07–5677, 2008 U.S. Dist. LEXIS 62066, at *11-14 

(D.N.J. July 29, 2008); Ripley v. Eon Labs, Inc., 622 F.Supp.2d 137, 141-42 (D.N.J. 2007); La 

Maina, 804 F.Supp. at 613.3  

Thus, as Defendants did not complete all three removal steps before being properly 

served, the forum defendant rule bars removal of the Gilbert action.  

C. Pre-Service Removal of Snader was Proper. 

 
3 Despite case law holding that removal is not effectuated until all the steps have been 

completed, Defendants offer a contrary interpretation of the statute, pointing to the subheading 

“Requirements,” which appears before § 1446(b) and (c), but not before § 1446(d), the 

subsection requiring notice be provided to adverse parties and State court, to suggest that 

§1446(d) is not required. I do not find this argument persuasive, as, whatever the subheadings in 

the statute, the plain language of § 1446(d) is clear that removal is not complete, i.e., “effected,” 

until all three steps have been completed: 

This court interprets the clause in § 1446(d), above, “which shall effect removal and the 

State court shall proceed no further,” as a relator preceded by the conjunctive requirement 

that defendant “shall give written notice thereof to all adverse parties and shall file a copy 

of the notice with the clerk of such State court.” Merely filing notice of removal with the 

Superior Court Clerk does not divest that court of its jurisdiction….   

La Maina, 804 F. Supp. at 613. Indeed, statutory subheadings cannot trump the plain language of 

the statutory text. See United States v. Pendleton, 658 F.3d 299, 305 (3d Cir. 2011). 
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Unlike Gilbert, it is undisputed that Snader did not serve Defendants prior to removal: the 

complaint was filed on December 21, 2018, removal was completed on December 24, 2018, and 

the complaint was served on January 2, 2019. Snader argues, however, that the forum defendant 

rule should bar an in-state defendant from removing an action by delaying service of process or 

making effectuating service an impossibility. At the outset, although Plaintiffs insist that 

Defendants closed their offices to prevent proper service, the facts do not support that position. 

Indeed, Defendants’ offices were closed from Friday, December 21, 2018 until Wednesday, 

January 2, 2019, and Defendants reasonably explain that the closure was due to the holiday 

season. Even assuming that Defendants, in fact, closed their offices to purposely evade service, 

whatever the logical merits of Plaintiffs’ argument in that regard, it is foreclosed by Encompass.  

As discussed, in Encompass, the defendant’s counsel agreed to accept service electronically, but 

later declined to return the waiver of service until notice of removal was filed. Encompass, 902 

F.3d at 150. The court noted that even if defense counsel's behavior in agreeing to accept service 

of the complaint, and then filing a notice of removal before service, was “unsavory,” removal 

was proper based on the language of the governing statutes. Id. at 154. 

Here, the fact that the closure of EJ&J’s offices made service before removal an 

impossibility does not violate either the letter or the spirit of § 1441(b) under Encompass. In 

Anderson v. Merck, No. 3:18-cv-15844, 2019 WL 161512, at *1 (D.N.J. Jan. 10, 2019), a case 

decided since Encompass, the plaintiff made a similar impossibility argument, based on the 

plaintiff’s inability to serve the complaint before removal because he had to wait for the state 

court to issue a track assignment notice. The court rejected that argument in light of the 

controlling statutory language and the Encompass decision. Id. at *1-2. Indeed, even if such a 
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delay were intentional—which is not clear here given that offices typically close during the 

holiday season—Encompass, and courts interpreting it, have permitted gamesmanship, “pre-

service machinations,” or otherwise “unsavory” behavior in order to prevent service.4 Id; 

McLaughlin v. Bayer Essure, Inc., No. 14-7315, 2019 WL 2248690, at *4 (E.D. Pa. May 24, 

2019) (following Encompass even though “the rule we apply today encourages some level of 

gamesmanship because it arguably encourages defendants who have been served with writs of 

summons to strategically remove before a forum defendant is properly served with the 

complaint”). Thus, Defendants’ removal in Snader does not violate the forum defendant rule.  

D. Pre-Service Removal of Williams was Proper. 

Finally, Williams seeks to remand on the basis that doing so is necessary to preserve the 

forum defendant rule. He argues that allowing a party to monitor a docket and file a notice of 

removal immediately after a complaint is filed, a practice known as “snap removal,” effectively 

eliminates a plaintiff’s ability to bring suit in state court against a resident defendant, thereby 

eviscerating the forum defendant rule. While Williams’s argument is well-taken, the Third 

Circuit, however, closed the door on that argument in Encompass when it confronted this exact 

scenario but, nonetheless, found it proper under the statute. Indeed, there, the court advised that 

even if a defendant were to rely on technological advances to file notice of removal more quickly 

than plaintiff could possibly effectuate service, the defendant’s conduct would not be 

 
4 I decline to rule on whether there might be some instances in which a defendant’s tactics in 

delaying service are so egregious that removal would be improper. However, here, Defendants’ 

behavior cannot be labeled egregious, and even if it could, it is not close to as egregious as in 

Encompass, where the defendant declined to waive service after previously agreeing to accept 

service electronically. Though EJ&J closed their offices over the holidays, Snader does not 

allege that EJ&J deliberately delayed service by, for example, purposely making agents 

unavailable. 
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inconsistent with the forum defendant rule as it is written. Encompass, 902 F.3d at 153. The 

court went on to rule that § 1441(b) does not bar an in-state defendant from removing an action 

by “monitoring dockets electronically, gaining an advantage in a race-to-removal scenario.” Id. 

at 153 n.4. This Court is constrained by binding authority in this context. 

Here, as the circuit court signaled in Encompass, EJ&J’s filing of notice of removal 

within minutes of the timestamping of Williams’s complaint does not make removal improper 

under § 1441(b). While true that, in Encompass, the plaintiff had days to serve process while 

Williams had only thirteen minutes before EJ&J effectuated removal by filing a copy of notice in 

state court, the Encompass court recognized the possibility of such docket monitoring and 

accelerated filing and found that such conduct does not violate either the language or the intent 

of the removal statute. Any concerns posed by such practices, the court concluded, are best 

addressed by Congress:  

We are aware of the concern that technological advances since enactment of the 

forum defendant rule now permit litigants to monitor dockets electronically, 

potentially giving defendants an advantage in a race-to-the-courthouse removal 

scenario….If a significant number of potential defendants (1) electronically 

monitor dockets; (2) possess the ability to quickly determine whether to remove 

the matter before a would-be state court plaintiff can serve process; and (3) 

remove the matter contrary to Congress’ intent, the legislature is well-suited to 

address the issue. 

Encompass, 902 F.3d at 153 n. 4; see also Campillo v. Antaki, No. 19-9298, 2019 WL 3935990, 

at *1 n.2 (D.N.J. Aug. 20, 2019) (“Although ‘snap removal,’ as a policy matter, makes little 

sense to this Court, like the Third Circuit I am bound by the literal wording of the statute. The 

remedy, if any, lies with the legislature.”). Therefore, EJ&J’s accelerated removal of Williams 

falls squarely within the Encompass court’s description of a “race-to-the-courthouse scenario,” 

which is proper under §1441(b).  
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IV. CONCLUSION 

For the foregoing reasons, removal was improper in Gilbert and Dutton, and their 

motions to remand are GRANTED; removal was proper in Snader and Williams, and these 

motions to remand are, therefore, DENIED.  

 

 

Dated:  October 18, 2019    /s/ Freda L. Wolfson 

                                                                                Hon. Freda L. Wolfson 

                                                                                    U.S. Chief District Judge 
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