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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF KENTUCKY 

CENTRAL DIVISION AT FRANKFORT 
 

Electronically filed 

 

ALLISON S. ALESSANDRO, et al., 
  

 Plaintiff 

 

 

v. 

 

 

Civil Action No. 3:20-cv-00023 

Judge Gregory F. Van Tatenhove 

ANDREW BESHEAR, in his official 

Capacity as Governor, et al., 
  

 Defendant 

 

 

 

 

ATTORNEY GENERAL’S RESPONSE TO PLAINTIFFS’1  

MOTION FOR PRELIMINARY INJUNCTION 

 

 

 The Court should deny Plaintiffs’ motion to preliminarily enjoin Attorney 

General Daniel Cameron for two reasons. First, the Plaintiffs lack standing to bring 

their claims against the Attorney General. Second, the Attorney General is immune 

from suit under the Eleventh Amendment.  

BACKGROUND 

The Commonwealth of Kentucky—along with the entire nation—is grappling 

with the dramatic effects of a global pandemic. Indeed, the world is experiencing the 

outbreak of a never-before-seen disease, COVID-19, caused by a highly contagious 

novel coronavirus known as SARS-CoV-2.2 According to the Centers for Disease 

                                            
1  Plaintiff Allison S. Alessandro voluntarily dismissed her claims on April 8, 2020. [DN 12]. 

2  See Centers for Disease Control and Prevention, Situation Summary, available at 

https://www.cdc.gov/coronavirus/2019-ncov/cases-updates/summary.html (last visited April 10, 2020). 
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Control and Prevention, the novel coronavirus “spreads mainly among people who 

are in close contact (within about 6 feet) for a prolonged period.”3 Since December, 

COVID-19 has spread at an exponential rate throughout the world, crippling the 

healthcare systems and economies of multiple nations.4 The United States reported 

its first infection in mid-January 2020, and has now seen more than 374,329 cases 

and more than 12,000 deaths.5 Some estimates project that, even with mitigation 

efforts, roughly 60,000 people in the United States could die.6 In response, the 

President of the United States declared a national state of emergency.7 

 On March 6, 2020, Kentucky’s Governor issued Executive Order 2020-215, 

declaring a State of Emergency under Ky. Rev. Stat. (“KRS”) Chapter 39A. 

Subsequently, the Governor also issued two executive orders—2020-258 and 2020-

266 (collectively, the “Governor’s Travel Order”)—restricting travel in and out of the 

Commonwealth as a means of slowing the spread of the coronavirus in the 

Commonwealth. [DN 9-1; 9-2]. In each of those Executive Orders, Kentucky residents 

                                            
3  See Centers for Disease Control and Prevention, Social Distancing, Quarantine, and Isolation: 

Keep Your Distance to Slow the Spread?, available at https://www.cdc.gov/coronavirus/2019-

ncov/prevent-getting-sick/social-distancing.html (last accessed April 10, 2020). 

4  See Jason Horowitz, Italy’s Health Care System Groans Under Coronavirus—a Warning to the 

World (New York Times March 12, 2020), available at 

https://www.nytimes.com/2020/03/12/world/europe/12italy-coronavirus-health-care.html (last 

accessed April 10, 2020). 

5  See Centers for Disease Control and Prevention, Cases in U.S. (Updated April 9, 2020), available 

at https://www.cdc.gov/coronavirus/2019-ncov/cases-updates/cases-in-us.html (last accessed April 10, 

2020). 

6  Institute for Health Metrics and Evaluation, COVID-19 projections assuming full social 

distancing through May 2020 (Updated April 9, 2020), available at 

https://covid19.healthdata.org/united-states-of-america (last accessed April 10, 2020). 

7  See Proc. No. 9994, 85 Fed. Reg. 15,337, 2020 WL 1272563 (Mar. 13, 2020). 
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are instructed not to travel into any other state except for one of six specific reasons. 

[DN 9.2 at 4]. Residents who travel to another state for a reason not listed in the 

Governor’s Travel Order are instructed to self-quarantine for 14 days.8 [Id.]. 

 Amid this global pandemic and public health emergency, Plaintiffs W.O and 

M.O. would like “to travel interstate soon to see a child and grandchildren,” [DN 9 at 

¶ 36]. But Plaintiffs claim that they fear “prosecution or detention” by the Governor 

and Attorney General if they travel out of state. [DN 9 at ¶ 36]. So they filed this suit 

along with a motion for a preliminary injunction, asking the Court to enjoin the 

Attorney General from enforcing the Governor’s Travel Order. 

ARGUMENT 

 “A preliminary injunction is an extraordinary remedy which should be granted 

only if the movant carries his or her burden of proving that the circumstances clearly 

demand it.” Overstreet v. Lexington–Fayette Urban County Gov’t, 305 F.3d 566, 573 

(6th Cir. 2002). To issue a preliminary injunction, the Court considers “whether the 

movant has shown a strong likelihood of success on the merits, whether the movant 

will suffer irreparable harm if the injunction is not issued, whether the issuance of 

the injunction would cause substantial harm to others, and whether the public 

interest would be served by issuing the injunction.” Houchens v. Beshear, No. 3:20-

CV-00006-GFVT, 2020 WL 948857, at *2 (E.D. Ky. Feb. 27, 2020) (citing Overstreet, 

                                            
8  The Order also governs residents of other states that visit the Commonwealth. Those provisions 

are not at issue here. 
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305 F.3d at 573) (cleaned up).  

Plaintiffs allege that the Attorney General has violated their constitutional 

right to interstate travel. But Plaintiffs have no chance of success on the merits of 

that claim for two related reasons. First, Plaintiffs lack standing to bring their claims 

against the Attorney General. Second, the Attorney General is immune from this suit 

under the Eleventh Amendment to the United States Constitution. Because the first 

preliminary injunction factor is “determinative” of Plaintiffs’ request for a 

preliminary injunction, the Court should deny the motion, Obama for Am. v. Husted, 

697 F.3d 423, 436 (6th Cir. 2012) (quoting Jones v. Caruso, 569 F.3d 258, 265 (6th 

Cir. 2009)) (“When a party seeks a preliminary injunction on the basis of a potential 

constitutional violation, the likelihood of success on the merits often will be the 

determinative factor.” (internal quotation marks omitted)), and need not “consider all 

of the factors.”9 Conrad v. Beshear, No. 3:17-CV-00056-GFVT, 2017 WL 3470917, at 

*4 (E.D. Ky. Aug. 11, 2017). 

I. Plaintiffs lack standing to bring suit against the Attorney General. 

 

“Standing is a threshold question in every federal case.” Bevin ex rel. Kentucky 

v. Stewart, No. 3:18-CV-00008-GFVT, 2018 WL 3973409, at *2 (E.D. Ky. Aug. 20, 

2018) (quoting Coal Operators & Assocs., Inc. v. Babbitt, 291 F.3d 912, 915 (6th Cir. 

2002)). The “irreducible constitutional minimum” of Article III standing has three 

elements: “(1) the plaintiff must have suffered an ‘injury-in-fact’—an invasion of a 

                                            
9  Apart from the fact that the first preliminary injunction factor is determinative of Plaintiffs’ 

motion as against the Attorney General, the Attorney General declines to address the remaining 

factors because the Governor is in the better position to address them, if at all. 
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legally protected interest which is (a) concrete and particularized, and (b) actual [and] 

imminent, not conjectural and hypothetical; (2) there must be a causal connection 

between the injury and the conduct complained of; and (3) it must be likely, as 

opposed to merely speculative, that the injury will be redressed by a favorable 

decision.” Id. (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992)) 

(citations omitted). “As to the second prong, the injury has to be fairly traceable to 

the challenged action of the defendant, and not the result of the independent action 

of some third party not before the court.” Id. “Generally, if a plaintiff can demonstrate 

that his injuries were caused by the defendant, the courts are in a position to redress 

the situation.” Kardules v. City of Columbus, 95 F.3d 1335, 1352 (6th Cir. 1996). “The 

party invoking federal jurisdiction bears the burden of establishing these three 

elements.” Lujan, 504 U.S. at 561. The Court should deny Plaintiffs’ motion for a 

preliminary injunction because Plaintiffs cannot carry their burden to establish each 

of the three elements of standing to bring suit against the Attorney General. Namely, 

Plaintiffs cannot show elements two and three of standing, causation and 

redressability. 

Here, Plaintiffs have not alleged a “concrete and particularized” injury that is 

traceable to the Attorney General. [See generally DN 9]. That is because it is the 

Governor—not the Attorney General—who issued the Governor’s Travel Order. And 

the Attorney General has neither enforced the Governor’s Travel Order nor 

threatened to do so, so it is not “likely” that Plaintiffs’ alleged injury will be “redressed 

by a favorable decision.” Lujan, 504 U.S. at 561. In fact, it is not even “speculative” 
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that their injury will be “redressed by a favorable decision” because it is not even 

possible.  

Plaintiffs admit as much in their motion for preliminary injunction. [DN 11].  

Plaintiffs’ entire motion consists of one allegation against Attorney General Cameron: 

“Attorney General Cameron called for an end to abortion in order to save hospital 

resources during the spread of the coronavirus.”  [DN 11 at 3]. This sole allegation 

has nothing to do with the Travel Order or this case, leaving Plaintiffs woefully short 

of meeting their evidentiary burden against the Attorney General. 

The Attorney General is the “chief law officer of the Commonwealth” and is 

charged with the responsibility to “exercise all common law duties and authority 

pertaining to the office of the Attorney General under the common law, except when 

modified by statutory enactment.” KRS 15.020. While that ordinarily includes 

defending the constitutionality of state law under KRS 418.075(1), Plaintiffs do not 

challenge the validity of one of the Commonwealth’s statutes. Instead, they challenge 

the constitutionality of the Governor’s actions and sue the Attorney General without 

alleging any relevant specific act or threat by him.  

The Governor derives his emergency powers under KRS Chapter 39A. KRS 

39A.990 provides that “[a]ny person violating any provision of this chapter or any 

administrative regulation or order promulgated pursuant to this chapter for which 

another penalty is not specified shall be guilty of a Class A misdemeanor.”  KRS 

Chapter 39A does not place enforcement of its provisions on any specific office, so 

general rules apply. 

Case: 3:20-cv-00023-GFVT   Doc #: 17   Filed: 04/10/20   Page: 6 of 13 - Page ID#: 145



7 

 

Kentucky law does not charge the Attorney General with the authority to 

prosecute a violation of the Governor’s Travel Order. That duty would fall to local 

prosecutors who could, as in other instances, exercise prosecutorial discretion. See 

Flynt v. Commonwealth, 105 S.W.3d 415, 424–25 (Ky. 2003) (stating that “it is beyond 

dispute” that Kentucky prosecutors possess discretion to determine both charges to 

bring and whether to prosecute at all). Under KRS 15.725, the Commonwealth’s 

attorney for each judicial circuit has “the duty to prosecute all violations . . . subject 

to the jurisdiction of the Circuit Court of the criminal and penal laws which are to be 

tried in the Circuit Court in his judicial circuit[.]” KRS 15.725(1).10 The same is true 

for county attorneys under KRS 15.725(2).  

Although the Attorney General serves as chief law officer, KRS 15.020, and 

chief prosecutor, KRS 15.700, the Attorney General does not have unlimited, general 

prosecutorial authority under Kentucky law. See St. Clair v. Commonwealth, 140 

S.W.3d 510, 531 (Ky. 2004) (explaining relationship of Attorney General to local 

prosecutors and collecting statutes demonstrating the Attorney General’s concurrent 

prosecutorial authority). The Attorney General’s ability to prosecute a violation of the 

Governor’s Travel Order would arise only upon a request for assistance by a local 

prosecutor under KRS 15.190 or by the Governor, a court, grand jury, sheriff, mayor, 

or majority of a city legislative body under KRS 15.200. No person or governmental 

body has requested the Attorney General to investigate or prosecute, or to assist with 

                                            
10  In limited circumstances under KRS 15.725(1), the Attorney General may be responsible for 

prosecuting certain actions under KRS 15.715 and KRS Chapter 131. Those circumstances are not 

relevant here.   
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investigating or prosecuting, a violation of the Governor’s Travel Order. See 

Declaration of Barry L. Dunn, attached as Exhibit 1. Nor do Plaintiffs allege that any 

person or governmental body has.  

Similarly, there is no basis for believing that the Attorney General will attempt 

to bring a civil enforcement action against any person for violating the Governor’s 

Travel Order. While the Attorney General has broad authority to represent the 

Commonwealth’s interests in civil proceedings, see KRS 15.020, the Attorney General 

does not ordinarily bring civil suits whenever an individual is suspected of violating 

a law or executive order. Furthermore, there is no specific statute that charges the 

Attorney General with the duty to enforce executive orders, nor has the Governor 

requested the Attorney General’s assistance in doing so. To the extent Plaintiffs seek 

to enjoin enforcement by the Attorney General, nothing in the Amended Complaint 

demonstrates the Attorney General is imminently likely to bring a civil suit enforcing 

the Governor’s Travel Order. 

Plaintiffs mistakenly claim that the Attorney General intends to enforce the 

Governor’s Travel Order. As support, Plaintiffs allege that “[o]n March 20, 2020, 

Attorney General Cameron stated that his office is pursuing and prosecuting persons 

suspected of violating Executive Orders. [DN 9 at ¶ 11]. But in context, it is clear that 

the Attorney General’s statement has nothing to do with the Governor’s Travel Order, 

and is instead limited to the Attorney General’s intent to prosecute price gouging.  

The Attorney General holds a specific grant of exclusive statutory enforcement 

power under the Kentucky’s Consumer Protection Act. See generally KRS 367.150. 
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During a declared state of emergency and upon an executive order issued by the 

Governor, the Attorney General is granted expanded consumer protection authority 

to combat price gouging. See KRS 367.374. Thus, on March 20, 2020, Attorney 

General Cameron wrote a letter to the Governor that requested the Governor to 

“renew [Executive Order 2020-216] so that [the Attorney General’s] office [could] 

continue to pursue and prosecute persons suspected of price gouging during these 

challenging times for the Commonwealth and the nation.” Exhibit A to Declaration 

of Barry L. Dunn, attached as Exhibit 1. The Attorney General followed this letter up 

with a press release that also makes clear the context of the statement. Exhibit B to 

Declaration of Barry L. Dunn, attached as Exhibit 1. Unlike enforcing the Governor’s 

Travel Order, the Attorney General has a specific statutory duty to prosecute 

unlawful price gouging. Plaintiffs’ mischaracterization of the Attorney General’s 

position vis-à-vis enforcing executive orders is insufficient to warrant an injunction, 

and the Attorney General has “neither enforced nor threatened to enforce” the 

provisions of any other executive orders. Deters, 92 F.3d at 1415. 

Finally, although Plaintiffs allege in their Amended Complaint that the 

Attorney General has “actively enforced the Governor’s Executive Orders, including 

ordering sheriff’s deputies to forcibly quarantine at least one Kentuckian who 

attempted to travel,” [DN 9 at ¶ 24], the Attorney General has no authority to “order” 

a sheriff’s deputy to forcibly quarantine an individual—nor has he done so. See 

Declaration of Barry L. Dunn, attached as Exhibit 1. On this point, too, Plaintiffs’ 

motion makes clear it is the Governor’s actions at issue. [DN 11 at 3 (“Governor 
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Beshear stationed sheriff’s deputies outside the home . . . .”); id. at 10 (“If the 

Governor orders sheriff’s deputies stationed outside a Kentuckian’s home . . . .”)] 

Thus, Plaintiffs are unable to meet the “irreducible constitutional minimum” 

of Article III standing to bring suit against the Attorney General. Lujan, 504 U.S. at 

560. It is “speculative”—at best—that Plaintiffs’ alleged injuries would be “redressed 

by a favorable decision” of this Court preliminarily enjoining the Attorney General. 

Lujan, 504 U.S. at 561.  

II. The Attorney General is immune from this suit under the Eleventh 

Amendment to the United States Constitution. 

 

Plaintiffs’ motion also fails for another reason: The suit is barred by the United 

States Constitution. The Eleventh Amendment provides that “[t]he Judicial power of 

the United States shall not be construed to extend to any suit in law or equity, 

commenced or prosecuted against one of the United States by Citizens of another 

State, or by Citizens or Subjects of any Foreign State.” U.S. Const. Amend. XI. “[A] 

suit against state officials that is in fact a suit against a State is barred regardless of 

whether it seeks damages or injunctive relief.” Pennhurst State Sch. & Hosp. v. 

Halderman, 465 U.S. 89, 102 (1984) (citation omitted). There exists one narrow 

exception for suits “challenging the constitutionality of a state official’s action.” EMW 

Women’s Surgical Ctr., P.S.C. v. Beshear, 920 F.3d 421, 445 (6th Cir. 2019) (citing Ex 

parte Young, 209 U.S. 123 (1908)) (cert. denied). But that exception “does not apply 

when a defendant state official has neither enforced nor threatened to enforce the 

allegedly unconstitutional state statute.” Children’s Healthcare is a Legal Duty, Inc. 

v. Deters, 92 F.3d 1412, 1415 (6th Cir. 1996) (collecting cases). Instead, “[t]here must 
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be a realistic possibility the official will take legal or administrative actions against 

the plaintiff’s interests. General enforcement authority is insufficient.” EMW 

Women’s Surgical Ctr., 920 F.3d at 445. 

Contrast the facts of this case with one in which Ex Parte Young did apply. In 

Russell v. Lundergan-Grimes, the plaintiff brought suit against state and local 

officials, including Kentucky’s Attorney General, seeking declaratory and injunctive 

relief based on his claim that an election law violated his First Amendment rights, 

both facially and as applied. 784 F.3d 1037, 1044 (6th Cir. 2015). The Attorney 

General argued that the suit against him was barred by Eleventh Amendment 

immunity, but the Sixth Circuit rejected his claim. The court determined that the 

Attorney General was subject to suit under Young for two reasons: First, the Attorney 

General had “jurisdiction, concurrent with that of county and Commonwealth 

attorneys, to investigate and prosecute violations of the election laws.” Russell, 784 

F.3d at 1047. Second, the Attorney General had “repeatedly fielded and investigated 

complaints of impermissible electioneering, and promised the public that it would 

pursue possible criminal sanctions.” Id. The Russell court also noted that “at the point 

that a threatened injury becomes sufficiently imminent and particularized to confer 

Article III standing, that threat of enforcement also becomes sufficient to satisfy this 

element of Ex parte Young.” Russell, 784 F.3d at 1047 (emphasis added).  
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In Russell, the Sixth Circuit held that the narrow exception recognized in Ex 

Parte Young applied because the Attorney General had concurrent authority with the 

county and Commonwealth attorneys to enforce election laws and had repeatedly 

promised to do so. Thus, the Attorney General was subject to suit. But here, the 

Attorney General has “neither enforced nor threatened to enforce” the Governor’s 

Travel Order. Deters, 92 F.3d at 1415. As explained above, there is no “realistic 

possibility” the Attorney General “will take legal or administrative actions against 

the [Plaintiffs’] interests” because the Attorney General has, at most, only secondary 

and contingent authority to enforce the Governor’s Travel Order. Such relationship 

to the Governor’s Travel Order is “too attenuated to trigger 

the Ex parte Young exception to the Attorney General’s Eleventh Amendment 

immunity.” Libertarian Party of Kentucky v. Grimes, 164 F. Supp. 3d 945, 953 (E.D. 

Ky. 2016); see also EMW Women’s Surgical Ctr., 920 F.3d at 445. Because Plaintiffs 

do not credibly allege fear of prosecution by the Attorney General sufficient to invoke 

standing, there is also no “threat of enforcement . . . sufficient to satisfy this element 

of Ex parte Young.” Russell, 784 F.3d at 1047. For these reasons, the Young exception 

does not apply and Plaintiffs’ suit against the Attorney General is barred by the 

Eleventh Amendment.   

CONCLUSION 

 Because they lack standing to bring suit against the Attorney General and 

because the Attorney General is immune from this suit, Plaintiffs are unable to 

demonstrate any likelihood of success on the merits of their claims against the 

Attorney General—let alone the “strong” showing required under this “determinative 
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factor.” Obama for America, 697 F.3d at 436. The Court should therefore deny 

Plaintiffs’ motion for preliminary injunction. 

Respectfully submitted, 

/s/ Carmine G. Iaccarino 

Victor B. Maddox (Bar No. 43095) 

Carmine G. Iaccarino (Bar No. 93838) 

Brett R. Nolan (Bar No. 95617) 

Office of the Attorney General   

700 Capital Avenue, Suite 118   

Frankfort, Kentucky 40601   

Phone: (502) 696-5300   

Victor.Maddox@ky.gov 
Carmine.Iaccarino@ky.gov 

Brett.Nolan@ky.gov 

 

Counsel for Attorney General Daniel Cameron  
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 I certify that on April 10, 2020, this document was filed with the CM/ECF filing 

system, which electronically served a copy to all counsel of record. 

 

/s/ Carmine G. Iaccarino 
Counsel for Attorney General Daniel Cameron  
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