
UNITED STATES DISTRICT COURT  

EASTERN DISTRICT OF KENTUCKY 

 AT COVINGTON 

 

ALLISON S. ALESSANDRO, et al. ) 
) 

 

 

                        Plaintiffs, ) 
) 

 

Civil Action No. 3:20-cv-23-GFVT 
v. )     Electronically Filed 

 )  
ANDREW BESHEAR, in his official capacity as )  
Governor of the Commonwealth of Kentucky, )  

et al., )  

 )  
Defendants. )  

   

 

GOVERNOR ANDY BESHEAR’S RESPONSE TO PLAINTIFFS’  

MOTION FOR PRELIMINARY INJUNCTION 

 

 The Court should deny Plaintiffs’ Motion for Preliminary Injunction. Not only would 

issuance of the injunction cause substantial harm and fail to serve public interest, but Supreme 

Court precedent instructs that a Governor may regulate interstate travel during a pandemic. 

INTRODUCTION 

 On March 30, 2020, the United States had more than 160,000 confirmed cases of the 

novel coronavirus (COVID-19) and 2,948 confirmed deaths. In Kentucky, 480 people had tested 

positive for COVID-19, and 11 people had died. Yet, on March 30, 2020, the country was still in 

the early stages of what many models project to be a weeks- or months-long curve of growing 

cases. The United States and Kentucky were – and still are – facing the most serious public-

health emergency in more than a century. 
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 On the recommendations of public health officials, in an effort to “flatten the curve,” 1  on 

March 30 and April 2, 2020, Governor Andy Beshear issued Executive Orders 2020-258 and 

2020-266, limiting interstate travel of Kentuckians and instructing individuals entering the state 

to self-quarantine for 14 days. The Orders provide exceptions for individuals traveling for work, 

to protect public health, or as required by court order.   

In the midst of this global pandemic, Plaintiffs ask this Court for the extraordinary 

equitable relief of a preliminary injunction because they “presently desire to travel interstate for 

purposes other than those permitted” by the Orders. The equities weigh grossly against them.  

Plaintiffs are unlikely to succeed under longstanding precedent recognizing the states’ police 

power to order quarantines and restrict travel to prevent the spread of communicable disease. 

They fail to demonstrate an irreparable injury. And, in the context of this grave threat to the 

public health, a preliminary injunction would cause substantial harm and be detrimental to the 

public interest. For these reasons, the Court should deny Plaintiffs’ motion for a preliminary 

injunction.   

BACKGROUND 

I. COVID-19 Presents A Grave Public Health Emergency. 

 

COVID-19 is a severe, acute respiratory disease caused by the virus SARS-CoV-2.2 First 

identified in Wuhan, Hubei Province, China in December 2019, the World Health Organization 

(“WHO”) declared COVID-19 a pandemic on March 11, 2020. Id. “The complete clinical picture 

                                                           
1 Siobhan Roberts, Flattening the Coronavirus Curve, (New York Times, Mar. 27, 2020), available at 

https://www.nytimes.com/article/flatten-curve-coronavirus.html (last visited on Apr. 10, 2020). 

 
2 Coronavirus Disease 2019 (COVID-19), Situation Summary, CENTERS FOR DISEASE CONTROL AND 

PREVENTION, https://www.cdc.gov/coronavirus/2019-ncov/cases-updates/summary.html (last updated 

Apr. 7, 2020; last visited Apr. 9, 2020) (“CDC Situation Summary”).   

Case: 3:20-cv-00023-GFVT   Doc #: 18   Filed: 04/10/20   Page: 2 of 24 - Page ID#: 161



3 

 

with regard to COVID-19 is not fully known.” Id.  However, we do know that COVID-19 can be 

lethal and that older people and people of all ages with chronic medical conditions (such as heart 

disease, lung disease, and diabetes) have a higher risk of developing serious illness.3  Id. 

The Centers for Disease Control and Prevention (“CDC”) summarizes the perils of the 

pandemic as follows:  

Widespread transmission of COVID-19 could translate into large numbers of 

people needing medical care at the same time. Schools, childcare centers, and 

workplaces, may experience more absenteeism. Mass gatherings may be sparsely 

attended or postponed. Public health and healthcare systems may become 

overloaded, with elevated rates of hospitalizations and deaths. Other critical 

infrastructure, such as law enforcement, emergency medical services, and sectors 

of the transportation industry may also be affected. Healthcare providers and 

hospitals may be overwhelmed. At this time, there is no vaccine to protect against 

COVID-19 and no medications approved to treat it.  

 

Id. The risk of exposure naturally increases as the outbreak expands.  Id.  “People in places 

where ongoing community spread of the virus that causes COVID-19 has been reported are at 

elevated risk of exposure, with the level of risk dependent on the location.”  Id.   

A study by the Imperial College of London estimated that “if left unchecked the virus 

could have infected 7 billion people and caused in the region of 40 million deaths this year.”4 

The study indicates, however, that “rapid, decisive and collective action now will save millions 

of lives in the next year.” Id. As of this filing, there were more than 500,000 confirmed cases in 

                                                           
3 The CDC’s National Center for Health Statistics reports that, as of 2017, Kentucky ranks fifth among 

the states for deaths per capita due to heart disease, first for chronic lower respiratory disease, and fifth for 

diabetes.  Stats of the State of Kentucky (2017), CENTERS FOR DISEASE CONTROL AND PREVENTION, 

NATIONAL CENTER FOR HEALTH STATISTICS, available at https://www.cdc.gov/nchs/pressroom/states/ 

kentucky/kentucky.htm (last visited Apr. 10, 2020). 

 
4 Ryan O’Hare, Coronavirus Pandemic Could Have Caused 40 Million Deaths If Left Unchecked, 

https://www.imperial.ac.uk/news/196496/coronavirus-pandemic-could-have-caused-40/ (last visited on 

Apr. 9, 2020). 
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the United States and more than 18,500 people had died.5 In Kentucky, there were currently 

1,693 confirmed cases of COVID-19 at the time of this filing and 90 Kentuckians had died.6 

II. In Response To The Global Spread Of COVID-19, The Federal Government Begins 

To Regulate Travel. 
 

International bodies and national governments began to act as the pandemic took 

shape. The WHO declared a Public Health Emergency of International Concern on January 30, 

2020.7 The next day, the U.S. Department of Health and Human Services declared a public health 

emergency.8 See 42 U.S.C. § 247d.  That same day, foreign nationals who had visited mainland 

China in the prior 14 days were banned from entering the U.S. Proclamation No. 9984, 85 Fed. 

Reg. 6,709 (Jan. 31, 2020). The federal government instituted further bans on the entry of foreign 

nationals who had visited additional countries where COVID-19 was widespread. Proclamation 

No. 9992, 85 Fed. Reg. 12,855 (Feb. 29, 2020); Proclamation No. 9993, 85 Fed. Reg. 15,045 

(Mar. 11, 2020). President Trump banned travel from the United States to 28 European States, 

shut down the border with Canada, and partially shut down the border with Mexico. 

Proclamation No. 9992; Proclamation No. 9993; Proclamation 9996, 85 Fed. Reg. 15,341 (Mar. 

14, 2020); Rob Gillies and Elliot Spagat, Trump: US, Canada to close border to nonessential 

                                                           
5 See https://kyem.maps.arcgis.com/apps/MapSeries/index.html?appid=4a185cde02f54008b18edc 

474a768cfe (last visited Apr. 10, 2020). 

 
6 See https://kyem.maps.arcgis.com/apps/MapSeries/index.html?appid=4a185cde02f54008b18 

edc474a768cfe. (last visited Apr. 10, 2020). 

 
7 WHO Director-General’s Statement On [International Health Regulations] Emergency Committee On 

Novel Coronavirus (2019-nCoV), WORLD HEALTH ORGANIZATION, available at 

https://www.who.int/dg/speeches/detail/who-director-general-s-statement-on-ihr-emergency-committee-

on-novel-coronavirus-(2019-ncov) (last visited Apr. 10, 2020). 

 
8 Determination That A Public Health Emergency Exists, U.S. DEPARTMENT OF HEALTH AND HUMAN 

SERVICES, available at https://www.phe.gov/emergency/news/healthactions/phe/Pages/ 2019-nCoV.aspx 

(last visited Apr. 10, 2020).   
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travel, (March 18, 2020, Associated Press News);9 Jenni Fink, Trump closes border with Mexico 

to Nonessential Travel to Limit Spread of Coronavirus, Newsweek (Mar. 20, 2020).10  

III. Kentucky Imposes Early Measures To Stop The Spread Of COVID-19. 

 

Upon the first confirmed positive case in Kentucky, Governor Beshear and the Kentucky 

Cabinet for Health and Family Services (“CHFS”) began exercising their emergency powers 

under KRS Chapters 39A and 214 to try to control the spread of the virus. On, March 6, 2020, 

the Governor declared a State of Emergency.  (Ky. Exec. Order No. 2020-215).11  As the number 

of confirmed COVID-19 cases in Kentucky continued to increase, the Governor and CHFS, as 

well as other state constitutional officers, federal and state courts, school superintendents and 

boards of education, and local public officials, took additional steps to prevent its spread. 

In particular, on March 16, 2020, CHFS restricted food and beverage sales to carryout, 

delivery, and drive-thru services, prohibiting onsite consumption. (CHFS Order, Mar. 16, 

2020).12 On the same day, on the recommendation of the Secretary of State, the Governor 

postponed the 2020 primary election until June 23, 2020. (Ky. Exec. Order No. 2020-236).13 

Additionally, on March 17, 2020, CHFS required all public-facing businesses that encourage 

public congregation or that, by the nature of the service to the public, cannot comply with CDC 

                                                           
9 Available at apnews.com/47f7d6b0de23ad98a6742aa725b30435 (last visited on Apr. 10, 2020). 

 
10 Available at https://www.newsweek.com/trump-closes-border-mexico-non-essential-travel-limit-

spread-coronavirus-1493479 (last visited on Apr. 10, 2020). 

 
11 Available at https://governor.ky.gov/attachments/20200306_Executive-Order_2020-215.pdf (last 

visited on Apr. 10, 2020). 

 
12 Available at https://governor.ky.gov/attachments/20200316_Order_Restaurant-Closure.pdf (last visited 

Apr. 9, 2020). 

 
13 Available at https://governor.ky.gov/attachments/20200316_ Executive-Order_2020-236_Elections.pdf 

(last visited on Apr. 9, 2020)).   
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guidelines concerning social distancing, to cease in-person operations. (CHFS Order, Mar. 17, 

2020).14  

On March 18, 2020, the Governor issued Executive Order 2020-243 that, among other 

things, encourages all Kentuckians to take all feasible measures to comply with social distancing 

guidelines from the CDC and the Kentucky Department for Public Health. (Ky. Exec. Order No. 

2020-243).15 As part of this Order, the Governor required state agencies, including all cabinets, 

departments, boards, and commissions, to take all reasonable and necessary steps to ensure 

appropriate social distancing, such as providing services via mail, internet, telephone, and video 

conferences, and extending deadlines that necessitate in-person appearances. (Id.) The next day, 

CHFS issued an Order prohibiting all mass gatherings, defined to include “any event or 

convening that brings together groups of individuals, including, but not limited to, community, 

civic, public, leisure, faith-based, or sporting events; parades; concerts; festivals; conventions; 

fundraisers; and similar activities.” (CHFS Order, Mar. 19, 2020).16  

 On March 22, 2020, the Governor ordered closed all retail businesses to in-person traffic 

that are not life-sustaining, allowing them to provide curbside or delivery service for online or 

phone orders only.  (Ky. Exec. Order No. 2020-246).17 Three days later, the Governor issued 

Executive Order 2020-257, encouraging all Kentuckians to remain “healthy at home.”  (Ky. 

                                                           
14 Available at https://governor.ky.gov/attachments/20200317_Order_Public-Facing-Businesses. 

pdf (last visited Apr. 9, 2020).    
 
15 Available at https://www.klc.org/userfiles/EO_Social_Distancing20200324144503.pdf (last 

visited Apr. 9, 2020). 
   
16 Available at https://governor.ky.gov/attachments/20200319_Order_Mass-Gatherings.pdf (last 

visited Apr. 9, 2020). 
 
17 Available at https://governor.ky.gov/attachments/20200322_Executive-Order_2020-

246_Retail.pdf (last visited Apr. 9, 2020).   
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Exec. Order No. 2020-257).18 To facilitate the “healthy at home” initiative, the Executive Order 

closed all businesses, retail and otherwise, that are not life-sustaining, clearly described life-

sustaining businesses, and required life-sustaining businesses that remain open to follow, to the 

fullest extent practicable, social distancing and hygiene guidance from the CDC and the 

Kentucky Department for Public Health.  (Id.)  The Executive Order also suspended all in-person 

state, county, and local government activities that are not necessary to sustain or protect life or 

support life-sustaining businesses.  (Id.)  

 Courts in Kentucky have also altered operations in response to the public health 

emergency.  The Kentucky Supreme Court closed all state court judicial facilities to in-person 

services from April 1, 2020, until May 1, 2020. (Supreme Court Amended Order 20-16, Apr. 1, 

2020).19 The United States District Courts for the Eastern and Western Districts of Kentucky 

have postponed trials and conferences and limited public access to the courthouses. (General 

Order No. 20-02, In re: Court Operations Related to Covid-19;20 General Order No. 20-02, In 

re: Court Operations Related to Covid-19).21 

 In addition, local officials have responded to the spread of COVID-19. All 120 Kentucky 

counties have issued emergency declarations. (The Kentucky Association of Counties, COVID-

                                                           
18 Available at https://governor.ky.gov/attachments/20200325_Executive-Order_2020-257_Healthy-at-

Home.pdf (last visited Apr. 9, 2020). 

 
19 Available at https://kycourts.gov/courts/supreme/Rules_Procedures/202016.pdf (last visited Apr. 9, 

2020). 

 
20 Available at http://www.kyed.uscourts.gov/kyed_GOs/gen20-2.pdf (last visited on Apr. 10, 2020). 

 
21 Available at https://www.kywd.uscourts.gov/sites/kywd/files/general-ordes/Coronavirus_General 

_Order_2020-02.pdf (last visited on Apr. 10, 2020). 
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19 Resources for County Leaders).22 All public schools in Kentucky have ceased in-person 

educational services until at least May 1, 2020.23  

 Perhaps most importantly, Kentuckians have answered the call of public officials. Early 

indications suggest social distancing is “flattening the curve.”24   

IV. Different Parts Of The Country Are Seeing Different Levels Of COVID-19 

Activity.25 

As for COVID-19 in the United States, the CDC notes the differences of activity 

throughout the country. Id. In particular, “The duration and severity of each pandemic phase can 

vary depending on the characteristics of the virus and the public health response.” Id.  

This is partlytrue because not all states acted as swiftly or as decisively as Kentucky to 

prevent the spread of COVID-19.  Neighboring states that were slower to take steps to mitigate 

the spread of the virus have faced increased incidence of it.  In particular, Tennessee saw a rapid 

acceleration of the spread of confirmed positive cases.  On March 17, Tennessee had confirmed 

                                                           
22 Available at https://covid-19.kaco.org/covid-19-newsroom/covid-19-county-emergency-declarations/ 

(last visited Apr. 9, 2020). 

   
23 Olivia Krauth, Kentucky schools need to be closed until at least May, Beshear says, (The Courier-

Journal, Apr. 2, 2020), available at https://www.courier-journal.com/story/news/education/ 

2020/04/02/beshear-call-superintendents-over-kentucky-school-closures/5089250002/ (last visited Apr. 9, 

2020).  

 
24 Shay McAlister and Andrea Ash, Are Kentucky and Indiana actually ‘flattening the curve?’ (WHAS11 

News, March 26, 2020) (last updated March 27, 2020) (last visited April 10, 2020). 

 
25 CDC, Situation Summary (available at https://www.cdc.gov/coronavirus/2019-ncov/cases-

updates/summary.html) (last visited on April 10, 2020). 
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73 cases,26  which increased to 154 cases in the next two days.27  By March 23, the number was 

615,28  increased to 1,834 cases on March 30,29 and then more than doubled over the next week 

to 3,802 cases on April 6.30  As of this filing, Tennessee has 4,634 cases of COVID-19.31   

Indiana has also experienced accelerated growth in the number of new cases of COVID-

19. On March 17, Indiana had 39 reported cases.32 Indiana’s number doubled to 79 in two days 

and then nearly tripled to 199 on March 21.  Id. Over the next week, the number soared to 1,510 

on March 28.  Id. The number of confirmed cases had doubled to 3,029 by April 1 and doubled 

again to 6,351 on April 8. Id. As of this filing, Indiana has 6,907 positive cases.  Id. 

A state’s action in response to the spread of COVID-19 does not adequately paint the 

picture of the risk of spread. Factors of human geography also play a role. For example, 

                                                           
26 COVID-19 Bulletin #1 – March 17, 2020, TENNESSEE OFFICE OF THE GOVERNOR, 

https://www.tn.gov/governor/covid-19/covid-19-daily-bulletin/2020/3/17/covid-19-bulletin--1---march-

17--2020.html. 

   
27 COVID-19 Bulletin #3 – March 19, 2020, TENNESSEE OFFICE OF THE GOVERNOR, 

https://www.tn.gov/governor/covid-19/covid-19-daily-bulletin/2020/3/19/covid-19-bulletin-3---march-

19--2020.html. 

 
28 COVID-19 Bulletin #4 – March 23, 2020, TENNESSEE OFFICE OF THE GOVERNOR, 

https://www.tn.gov/governor/covid-19/covid-19-daily-bulletin/2020/3/23/covid-19-bulletin--4---march-

23--2020.html. 

 
29 COVID-19 Bulletin #8 – March 30, 2020, TENNESSEE OFFICE OF THE GOVERNOR, 

https://www.tn.gov/governor/covid-19/covid-19-daily-bulletin/2020/3/30/covid-19-bulletin--8.html. 

 
30 COVID-19 Bulletin #13 – April 6, 2020, TENNESSEE OFFICE OF THE GOVERNOR, 

https://www.tn.gov/governor/covid-19/covid-19-daily-bulletin/2020/4/6/covid-19-bulletin--13---april-6--

2020.html 

 
31 COVID-19 Bulletin #16 – April 9, 2020, TENNESSEE OFFICE OF THE GOVERNOR,  

https://www.tn.gov/governor/covid-19/covid-19-daily-bulletin/2020/4/9/covid-19-bulletin--16---april-9--

2020.html 

 
32 2019 Novel Coronavirus, INDIANA STATE DEPARTMENT OF HEALTH, https://coronavirus.in.gov/.   
 

Case: 3:20-cv-00023-GFVT   Doc #: 18   Filed: 04/10/20   Page: 9 of 24 - Page ID#: 168



10 

 

“[t]here's a strong correlation between the risk of pandemic and human population density.”33  

This is apparent when comparing the numbers of confirmed cases per capita against population 

density of Kentucky and surrounding states. Kentucky, with an estimated population density of 

112 people per square mile, has 1,452 confirmed cases.34 West Virginia, with an estimated 

population density of 76 people per square mile, has just 536 confirmed cases. Id. Illinois, with a 

population density of 231 people per square mile, has a staggering 16,422 confirmed cases. Id.  

V. Governor Beshear Limits Interstate Travel. 

 

In order to slow the spread of the coronavirus, the White House and the CDC have 

recommended to “avoid discretionary travel” such as “shopping trips” and “social visits.”35 

Along those guidelines, and the recommendations of the Kentucky Department for Public 

Health, Governor Beshear issued Executive Order 2020-258 on March 30, 2020, prohibiting 

certain out-of-state travel. Specifically, the Executive Order prohibits Kentucky residents from 

traveling to any other state except: (1) when required by employment; (2) to obtain groceries, 

medicine, or other necessary supplies; (3) to seek or obtain care by a licensed healthcare 

provider; or (4) to provide care for the elderly, minors, dependents, persons with disabilities, or 

other vulnerable persons; or when required by court order. (Doc. 9, Exhibit A.) It further directs 

Kentucky residents in another state for any other reason to self-quarantine for 14 days upon 

return. (Id.) In support of the Executive Order, the Governor cited the need to avoid crowded 

                                                           
33 Bahar Gholipour, What 11 Billion People Mean for Disease Outbreaks, SCIENTIFIC AMERICAN, 

available at https://www.scientificamerican.com/article/what-11-billion-people-mean-disease-outbreaks/ 

(last visited on Apr. 10, 2020). 

 
34 2010 Census: Population Density Data, UNITED STATES CENSUS BUREAU, available at 

https://www.census.gov/data/tables/2010/dec/density-data-text.html (last visited on Apr. 10, 2020). 

 
35 The President’s Coronavirus Guidelines For America, The White House, available at 

https://www.whitehouse.gov/wp-content/uploads/2020/03/03.16.20_coronavirus-

guidance_8.5x11_315PM.pdf (last visited on Apr. 10, 2020). 
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travel settings and areas experiencing high levels of community spread of COVID-19, especially 

because other states have not taken as aggressive steps as the Commonwealth to prevent the 

spread of the virus. (Id.) The Governor further cited his broad emergency powers, including his 

power to order individuals to disperse from the scene of an emergency. (Id.)   

On April 2, 2020, the Governor expanded these travel restrictions to require anyone 

traveling into the Commonwealth for reasons other than those excepted to self-quarantine for 14 

days. (Doc. 9, Exhibit B.) That Order also added an approved reason for travel into or out of 

Kentucky: rendering care as a healthcare professional or volunteer healthcare worker related to 

the State of Emergency. (Id.) The Order is in effect throughout the State of Emergency. (Id.) 

VI. Plaintiffs File Suit. 

 

 On April 2, 2020, Alison S. Alessandro filed this civil action, alleging Executive Order 

2020-258 violated her constitutional right to interstate travel. (Doc. 1.) She requested a 

temporary restraining order and preliminary injunction to preclude enforcement of the Order.  

 On April 3, 2020, this Court denied Plaintiff’s motion for a temporary restraining order. 

(Doc. 6). Thereafter, Plaintiffs W.O. and M.O. joined this action through an Amended Complaint 

filed on April 7. (Doc. 9.) They filed a new Motion for Preliminary Injunction. (Doc. 11.) 

Plaintiffs W.O. and M.O. allege they want to travel outside of the state to visit children and 

grandchildren. (Id.) On April 8, Alessadro voluntarily dismissed her claims, leaving only 

Plaintiffs W.O. and M.O.  (Doc. 12.) Plaintiffs supplemented their filings on April 9. (Doc. 15; 

Doc. 16.)36   

For all the reasons set forth below, this Court should deny the Plaintiffs’ Motion for 

Preliminary Injunction.  

                                                           
36 This unexpected filing clearly contravened the Court’s April 6 scheduling order, which required the 

Plaintiffs to file their amended complaint and motion by noon on April 7. (Doc. 13.)   
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PRELIMINARY INJUNCTION STANDARD 

 

Preliminary injunctive relief “is an extraordinary remedy which should be granted only if 

the movant carries his or her burden of proving that the circumstances clearly demand it.” 

Overstreet v. Lexington–Fayette Urban Cty. Gov’t, 305 F.3d 566, 573 (6th Cir. 2002) (citing 

Leary v. Daeschner, 228 F.3d 729, 739 (6th Cir. 2000)). To issue a preliminary injunction, the 

Court must consider: 

(1) whether the movant has shown a strong likelihood of success on the merits; 

(2) whether the movant will suffer irreparable harm if the injunction is not issued; 

(3) whether the issuance of the injunction would cause substantial harm to others; 

and 

(4) whether the public interest would be served by issuing the injunction. 

 

Id. (Citations omitted).  

 

ARGUMENT 

 

 In light of the public safety threat posed by COVID-19 and the limited scope of the 

Orders, Plaintiffs cannot meet the high burden necessary to obtain preliminary injunctive relief. 

I. Plaintiffs Fail To Demonstrate A Strong Likelihood Of Success On The Merits. 

 

Plaintiffs argue a state may not limit interstate travel. They are wrong. The Supreme 

Court has held that a state may limit interstate travel to prevent the spread of infectious disease. 

Here, the Governor limited unnecessary travel out of the state in order to lessen the spread of 

COVID-19.  

A. The Supreme Court Has Held In Numerous Cases That States May Restrict 

Travel To Prevent The Spread Of Disease. 

 

Precedent of the United States Supreme Court – including precedent from the cases 

Plaintiffs cite in their motion – directly refutes Plaintiffs’ sole argument on the merits. In Zemel 

v. Rusk, the Court held that a state may limit interstate travel to prevent the spread of disease, 

stating: 
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The right to travel within the United States is of course also constitutionally 

protected. But that freedom does not mean that areas ravaged by flood, fire or 

pestilence cannot be quarantined when it can be demonstrated that unlimited travel 

to the area would directly and materially interfere with the safety and welfare of the 

area or the Nation as a whole.  

 

381 U.S. 1, 15 (1965) (internal citation omitted). Though Zemel addressed a limitation on 

international travel, holding that the Secretary of State could refuse to issue passports for travel 

to Cuba in the interest of national security, the Court’s decision was reinforced by a long history 

of Supreme Court cases recognizing the authority of states to quarantine citizens to preserve 

public health. Id. The Fifth Circuit reaffirmed that long history of precedent just three days ago. 

See In re Abbott, -- F.3d --, 2020 WL 1685929 (Fifth Cir. Apr. 7, 2020). 

Plaintiffs present an all-or-nothing argument: that interstate travel may never be limited. 

They do nothing more than identify interstate travel as a constitutional right. To be sure, the 

cases on which Plaintiffs rely offer nothing more. In Kent v. Dulles, 357 U.S. 116, 128 (1958), 

while the Court acknowledged the right to travel, it also conceded that the federal government 

may restrict freedom of movement for the cause of public safety. In Califano v. Aznavorian, 439 

U.S. 170 (1978), the Court simply held the federal government could deny social security 

benefits to recipients spending a period of 30 consecutive days outside of the country; it did not 

remotely address interstate travel. 

The failure of Plaintiffs’ argument is that it does not account for the state’s right to 

regulate liberty for the common good. For “[e]ven liberty itself . . . is not unrestricted license to 

act according to one’s own will. It is only freedom from restraint under conditions essential to 

the equal enjoyment of the same right by others. It is, then, liberty regulated by law.” Crowley v. 

Christensen, 137 U.S. 86, 89 (1890). Of course, Plaintiffs must ignore such precedent, because to 
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acknowledge a “liberty regulated by law” in the conditions the Commonwealth and country now 

face admits the defeat of their claims. 

Without question, a state, acting pursuant to its police powers, has the power to 

quarantine and limit the movement of its residents for the protection of the public health, safety 

and welfare. Gibbons v. Ogden, 22 U.S. 1, 43 (1824) (“Quarantine laws . . . are, in their nature, 

health laws.”). In Kentucky, the General Assembly authorized the Governor to enact these 

measures during declared states of emergencies. See KRS 39A.100; KRS 39A.150.37 The very 

existence of KRS Chapter 39A contemplates that Governors and local chief executives may 

burden individual liberty in times of great emergency.  

Here, in light of the threat to the public health and safety, and further in accordance with 

CDC and White House guidelines and recommendations of the Department for Public Health, 

the Governor restricted the out-of-state travel of Kentucky residents, except in certain specified 

circumstances such as travel for work and travel to maintain the public health. Zemel and 

                                                           
37 KRS 39A.150 specifically provides for the regulation of travel:  

(1)The Kentucky Emergency Operations Plan and local emergency operations plans shall include 

measures for, and the Governor for the state or portion thereof, the county judge/executive for a county 

other than an urban-county, or a portion thereof, and the mayor for a city or an urban-county or portion 

thereof, may issue written executive orders providing for: 

(a) The control of traffic in order to provide for rapid and safe movement in evacuation 

over public highways and streets during any disaster or emergency; 

(b) The control and alteration of speed limits and traffic regulations on public highways 

during any disaster or emergency; and 

(c) The prohibition or limitation of use of motor vehicles on public highways during any 

disaster or emergency. 

(2) The Governor may extend the provisions of subsection (1) of this section to the public thoroughfares 

of any political subdivision of the Commonwealth. 

(3) The Governor may order agencies of state government and political subdivisions of the 

Commonwealth to take steps necessary to effectuate plans made or orders issued pursuant to this section. 

(4) During a declared emergency or disaster, the Governor, county judge/executive, or mayor, may, for 

their respective jurisdictions, place these plans in effect. 
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Gibbons permit this use of the police power and, ultimately, prevent Plaintiff from demonstrating 

a strong likelihood of success on the merits. 

Plaintiffs’ due process concerns are unfounded.  As just discussed, the Executive Orders 

were issued under authority granted by the General Assembly under Chapter 39A.  “The General 

Assembly realizes the Commonwealth is subject at all times to disaster or emergency 

occurrences which can range from crises affecting limited areas to widespread catastrophic 

events, and that response to these occurrences is a fundamental responsibility of elected 

government in the Commonwealth.”  KRS 39A.010.  Accordingly, the General Assembly 

granted the Governor the authority to declare in writing that a State of Emergency exists in the 

Commonwealth.  KRS 39A.100(1).  The Governor may declare a State of Emergency in 

response to any potential, threatened, impending, or ongoing disaster or emergency occurrence.  

KRS 39A.010.   

KRS Chapter 39A grants the Governor broad emergency powers.  Pursuant to KRS 

39.100(1), in response to a declared emergency, the Governor has the power: 

(a) . . . [T]o assume direct operational control of all disaster and emergency 

response forces and activities in the Commonwealth; 

 

(b) To require state agencies . . . to respond to the emergency or disaster in the 

manner directed; 

. . . 

 

(f) To exclude all nonessential, unauthorized, disruptive, or otherwise 

uncooperative personnel from the scene of the emergency, and to command those 

persons or groups assembled at the scene to disperse; 

. . .  

 

(h) To prohibit or limit the sale or consumption of goods . . . or commodities for 

the duration of the emergency; [and] 

. . . 
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(j) Except as prohibited by this section or other law, to perform and exercise other 

functions, powers, and duties deemed necessary to promote and secure the safety 

and protection of the civilian population[.] 

Additionally, “[t]he Governor may make, amend, and rescind any executive orders as deemed 

necessary to carry out the provisions of KRS Chapters 39A to 39F.”  KRS 39A.090.  The 

Executive Orders are a valid use of Governor’s emergency powers. 

Furthermore, under KRS 39A.990, the violation of a Chapter 39A emergency order is a 

Class A misdemeanor.  If Plaintiffs or anyone else are subject to prosecution for violation of the 

Executive Orders, Kentucky law provides the process that is due to a person charged with any 

misdemeanor and also provides the penalties for those who are convicted of a Class A 

misdemeanor, specifically, KRS 532.020(2) (term of imprisonment from ninety days up to 12 

months) and KRS 534.040 (fine of up to $500). 

In light of this Court’s Order denying Plaintiffs’ motion for a temporary restraining order, 

Plaintiffs, for the first time, acknowledge the “unprecedented time” facing our public officials. 

They incorrectly assert in response, however, that “officials are taking actions previously thought 

unimaginable.” (Doc. 11, Page ID#: 71-72.) These actions are not “unimaginable,” but are 

instead supported by Supreme Court precedent recognizing the deeply rooted power of the States 

to prevent the spread of an infectious disease. See, e.g., Bowditch v. City of Boston, 101 U.S. 16 

(1879); Lawton v. Steele, 152 U.S. 133 (1894); Compagnie Francaise de Navigation a Vapeur v. 

State Board of Health, 186 U.S. 380 (1902); Jacobson v. Massachusetts, 197 U.S. 11 (1905); 

United States v. Caltex, 349 U.S. 149 (1953). 

 For instance, in Jacobson, the Supreme Court held that a state law requiring vaccination 

for smallpox did not violate the liberty protected by the Constitution. 197 U.S. at 25-27. 

Speaking to that liberty, the Court opined: 
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[T]he liberty secured by the Constitution of the United States to every person within 

its jurisdiction does not import an absolute right in each person to be, at all times 

and in all circumstances, wholly freed from restraint. There are manifold restraints 

to which every person is necessarily subject for the common good. On any other 

basis organized society could not exist with safety to its members. Society based 

on the rule that each one is a law unto himself would soon be confronted with 

disorder and anarchy. Real liberty for all could not exist under the operation of a 

principle which recognizes the right of each individual person to use his own, 

whether in respect of his person or his property, regardless of the injury that may 

be done to others. This court has more than once recognized it as a fundamental 

principle that ‘persons and property are subjected to all kinds of restraints and 

burdens in order to secure the general comfort, health, and prosperity of the state; 

of the perfect right of the legislature to do which no question ever was, or upon 

acknowledged general principles ever can be, made, so far as natural persons are 

concerned.’ 

 

Id. at 26 (citations omitted). In dicta, the Court acknowledged that even a person “apparently free 

from disease himself, may yet, in some circumstances, be held in quarantine against his will . . . 

until it be ascertained by inspection . . . that the danger of the spread of the disease among the 

community at large has disappeared.” Id. at 29. See also Compagnie Francaise de Navigation a 

Vapeur, 186 U.S. at 393 (upholding a state’s right to quarantine healthy passengers aboard a 

vessel). 

 The Supreme Court has continued to recognize the principles established in Jacobson by 

repeatedly upholding states’ restraints on liberty when the safety of the public may demand it. 

See, e.g., Prince v. Massachusetts, 321 U.S. 158, 166–67 (1944) (noting that “[t]he right to 

practice religion freely does not include liberty to expose the community ... to communicable 

disease”); Caltex, 344 U.S. 149, 154 (acknowledging that “in times of imminent peril—such as 

when fire threatened a whole community—the sovereign could, with immunity, destroy the 

property of a few that the property of many and the lives of many more could be saved”).  

 The Supreme Court’s recognition of states’ authority to restrict movement and travel to 

protect public health in emergency situations defeats Plaintiffs’ claims. The only argument 
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advanced by Plaintiffs is plainly wrong and clearly fails to demonstrate that they have a strong 

likelihood of success on the merits.   

B. Plaintiffs Fail to Demonstrate – or Even Argue – that the Executive Orders 

Do Not Stand Up to Judicial Scrutiny. 

  

The Fifth Circuit recently affirmed the principles of Jacobson in In re Abbott, 2020 WL 

1685929, a case addressing a Texas regulation on elective medical procedures during the 

COVID-19 epidemic. Importantly, the Fifth Circuit recognized that Jacobson provides the 

framework governing judicial review of the emergency exercise of state authority during a public 

health crisis. Id., at *5. Quoting from Jacobson, the Court stated:  

[W]hen faced with a society-threatening epidemic, a state may implement 

emergency measures that curtail constitutional rights so long as the measures have 

at least some “real or substantial relation” to the public health crisis and are not 

“beyond all question, a plain, palpable invasion of rights secured by the 

fundamental law.” Courts may ask whether the state’s emergency measures lack 

basic exceptions for “extreme cases,” and whether the measures are pretextual—

that is, arbitrary or oppressive. At the same time, however, courts may not second-

guess the wisdom or efficacy of the measures.  

 

Id., at *7 (internal citations omitted). Of note, the dissent also acknowledged that Jacobson 

controlled, but recognized the judicial review standard as whether the “regulation is ‘justified by 

the necessities of the case’ and does not violate rights secured by the Constitution ‘under the 

guise of exercising a police power.’” Id., at *19 (Dennis, J., dissenting). 

 Applying the Jacobson framework to an order of the Texas Governor to postpone 

nonessential surgeries and procedures, the Fifth Circuit addressed whether the lower court erred 

when it temporarily restrained the order as it applied to certain constitutionally-protected medical 

procedures. Id., at *6-12. It held the order to be a valid emergency response to the COVID-19 

pandemic because it preserved personal protective equipment for health care professionals. Id., at 

*8. The Court also held the order was not “beyond question, in palpable conflict with the 
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Constitution” because it did not “outright ban” all of the constitutionally-protected medical 

procedures, but “merely postponed” certain non-essential ones. Id., at *9. The Court reasoned 

this did not violate the Constitution in the context of an escalating public health crisis. Id.  

 Similarly, the Governor’s Executive Orders survive the judicial scrutiny set forth in 

Jacobson. The orders have a “real or substantial relation” to protecting the public health in light 

of the COVID-19 epidemic. The CDC has recommended that all non-essential travel cease. The 

President has halted all international travel to Europe and non-essential travel across American 

borders. Moreover, while all states have now taken measures to address the spread of COVID-

19, many states allowed restaurants and bars to remain open long after signs of community 

spread existed and well after other states had closed such businesses. Some states have allowed 

beaches to remain open. Othgers have allowed retail businesses that attract out-of-state travelers 

during this season to remain open. The Governor’s Executive Orders seek to prevent 

Kentuckians from encountering COVID-19 by limiting their travel and preventing travel to areas 

where Kentuckians are more likely to encounter the virus and then return to the Commonwealth.  

 The Executive Orders are not “beyond question, in palpable conflict with the 

Constitution.” See Zemel, 381 U.S. at 15 (interstate travel may be limited to prevent spread of 

disease).  First, the orders limit travel out of the state except: when required by employment; 

when rendering care as a healthcare professional or volunteer healthcare worker related to the 

State of Emergency; to obtain groceries, medicine, or other necessary supplies; to seek or obtain 

care by a licensed healthcare provider; to provide care for the elderly, minors, dependents, 

persons with disabilities, or other vulnerable persons; or when required by court order. 

(Executive Orders 2020-258 and 2020-266). Thus, the Orders limit travel out of the state except 
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when necessary to protect public health. They do not impose an “outright ban” on interstate 

travel. See In re Abbott, 2020 WL 1685929, at *9.  

 Second, the Order only prohibits interstate travel, not intrastate travel. The Order is much 

less restrictive than measures taken by others states preventing any nonessential travel outside of 

the home.38 Plaintiffs note that they “have children and grandchildren who reside out of state, 

including in Kansas and Texas” and that they live “within a short driving distance of the states of 

Tennessee, Missouri, Illinois, and Indiana.”  (Doc. 9, Compl. ¶ 33-34, PageID# 50.) Indiana, 

Illinois, and Kansas have prohibited their citizens from traveling outside of their own homes 

except in limited circumstances.39 Third, the Order is limited to the duration of the state of 

emergency and may be rescinded at any point it is deemed safe for Kentuckians to travel out of 

the state. (Executive Orders 2020-258 and 2020-266).   

Plaintiffs’ arguments ignore these points and simply reflect mere disagreement with the 

Governor’s policy. These arguments not appropriate for judicial review. See Jacobson, 197 U.S. 

at 30 (“It is no part of the function of a court or a jury to determine which one of two modes was 

likely to be the most effective for the protection of the public against disease.”).  For instance, 

Plaintiffs dispute that interstate travel may cause increased exposure to COVID-19. Next, they 

argue no difference exists between intrastate or interstate travel with respect to the spread of 

COVID-19. Finally, M.O. suggests that as a retired nurse she could take steps to avoid the 

disease while traveling. (Doc. 9, Page ID: 50, ¶ 37.)  Unfortunately, Plaintiffs do not cite to any 

                                                           
38 See generally https://www.nytimes.com/interactive/2020/us/coronavirus-stay-at-home-order.html (last 

visited Apr. 10, 2020.) 

 
39 Ind. Exec. Order No. 20-08, https://www.in.gov/gov/files/Executive_Order_20-08_Stay_at_Home.pdf 

(Mar. 23, 2020) (last visited Apr. 10, 2020); Ill. Exec. Order No. 2020-10, 

https://www2.illinois.gov/Documents/ExecOrders/2020/ExecutiveOrder-2020-10.pdf (Mar. 21, 2020) 

(last visited Apr. 10, 2020); Kan. Exec. Order No. 20-16, https://governor.kansas.gov/wp-

content/uploads/2020/03/EO20-16.pdf (Mar. 28, 2020) (last visited Apr. 10, 2020). 
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infectious disease study to support their opinions. Nonetheless, Plaintiffs’ policy disagreements 

about the measures to prevent the spread of COVID-19 are not justiciable. Id. 

Plaintiffs fail to demonstrate a strong likelihood of success on the merits.  

II. Plaintiffs Fail To Demonstrate An Irreparable Injury. 

 

In light of Supreme Court precedent establishing the states’ quarantine authority during a 

global pandemic, Plaintiffs otherwise fail to demonstrate an irreparable injury. Generally, courts 

presume irreparable injury when a Plaintiff alleges a violation of a constitutional right. 

Overstreet, 305 F.3d at 578 (citation omitted). Plaintiffs rest their argument on this presumption. 

However, when Supreme Court precedent rebuts the allegation, the presumption gives way to the 

alleged facts. Id. Here, the factual allegations do no support issuance of an injunction. 

In the most general sense, Plaintiffs allege they regularly travel out of the state for 

purposes not permitted under the Executive Orders. (Doc. 9, Page ID: 50, ¶ 35.) M.O. further 

alleges she planned to visit children and grandchildren in either Kansas or Texas soon. (Id. at ¶ 

36.) Plaintiffs do not allege a specific date of travel or a reason for travel they cannot accomplish 

after the state of emergency ends. Additionally, M.O. fails to allege she postponed her planned 

travel. And Plaintiffs do not allege they have been punished for traveling out of the state. 

Plaintiffs’ allegation that they “presently desire to travel interstate” does not demonstrate 

an irreparable injury. The Orders permit Plaintiffs to travel for certain purposes. The Orders will 

dissolve when the state of emergency ends, and Plaintiffs will be able to travel interstate again. 

As Plaintiffs fail to demonstrate an irreparable injury, this Court should deny their motion.   

III. Issuance Of Plaintiffs’ Requested Injunction Would Cause Substantial Harm.  

 

Plaintiffs’ requested relief would cause substantial harm to the public health and safety. 

Because of the risk travel poses to the spread of COVID-19, the CDC has recommended the 
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cessation of all nonessential travel. Travel outside of Kentucky presents an increased risk of 

exposure. It also allows the virus to be brought back into the state and their home county, 

Marshall, which as of this filing only has eleven cases. This could result in more illness, more 

deaths, and a higher spike of cases at any given time, resulting in our health care centers 

becoming overwhelmed. This is already occurring in other areas of the country, and limited 

supplies of personal protective equipment require those health care workers to face increased 

threat of exposure.40 As more health care workers become exposed, the less capacity hospitals 

will have to treat the sick.41 The Commonwealth’s orders represent efforts to prevent this from 

occurring in Kentucky.  

Additionally, the efforts and sacrifices Kentuckians have made to engage in social 

distancing and limit their exposure to one another would be sacrificed, if citizens could merely 

travel across the border to engage in the social activities currently banned in Kentucky.  

Kentuckians becoming exposed elsewhere and returning infected could thwart progress. It could 

also lessen Kentuckians’ resolve. As this Court noted, “Enjoining this order could also erode the 

public’s conformity with earlier executive orders which have not faced constitutional 

challenges.” (Doc. 6, Page ID# 38.) 

Plaintiffs do not raise an adequate argument in response. Instead, they point to the 

Governor’s statements during his daily press briefings, which, of course, cause Plaintiffs no 

                                                           
40 See Bernared Condon, Jim Mustian, and Jennifer Peltz, Coronavirus News: Video Shows New York City 

Emergency Room Overflowing With Paitents as City on Frontlines of Coronavirus Outbreak, (Associated 

Press, March 28, 2020), available at https://abc7ny.com/jamaica-hospital-queens-new-york-city-nyc-

coronavirus/6058195/ (last visited on Apr. 10, 2020). 

 
41 Andrew Jacobs, Matt Richtel and Mike Baker, ‘At War With No Ammo’: Doctors Say Shortage of 

Protective Gear Is Dire, (New York Times, March 19, 2020), available at https://www.nytimes.com/2020 

/03/19/health/coronavirus-masks-shortage.html (last visited on Apr. 10, 2020). 

Case: 3:20-cv-00023-GFVT   Doc #: 18   Filed: 04/10/20   Page: 22 of 24 - Page ID#: 181



23 

 

harm. As a result of the substantial harm posed by these unique circumstances, Plaintiffs cannot 

meet the burden necessary to issue an injunction of the Governor’s orders. 

IV. Issuance Of Plaintiffs’ Requested Injunction Would Not Serve The Public Interest. 

While, “[g]enerally speaking, ‘the public interest is served by preventing the violation of 

constitutional rights[,]’ . . . enjoining officials from pursuing their chosen policies is not without 

costs.” League of Women Voters v. Hargett, 400 F.Supp.3d 706, 733-34 (M.D.Tenn. Sept. 12, 

2019) (quoting Chabad of S. Ohio & Congregation Lubavitch v. City of Cincinnati, 363 F.3d 

427, 436 (6th Cir. 2004)). Courts, then, are directed to weigh the Plaintiffs’ interests against the 

public’s. Id. 

As the Imperial College of London study stated, the response to the spread of COVID-19 

requires “rapid, decisive and collective action[.]” Not just the Governor, but the other 

constitutional officers, our courts, schools, local officials, and citizens have all taken action to 

prevent the spread of COVID-19 – the type of collective action public health officials state is 

needed to protect public health and safety. The public interest in state officials’ ability to take 

these measures is significant, as the purpose is to prevent the spread of COVID-19 and save the 

lives of Kentuckians.  Certainly, that overrides the public’s interest in the right to travel, which is 

burdened only temporarily by the Governor’s Orders.    

CONCLUSION 

 Plaintiffs fail to meet the high burden for preliminary injunctive relief. The Supreme 

Court holds that a Governor may regulate interstate travel during a pandemic.  Governor Beshear 

issued Executive Orders 2020-258 and 2020-266 to limit the spread of COVID-19 and provide 

necessary exemptions to aid the public health and safety. Plaintiffs’ requested relief would 

undermine the public interest, and significantly harm the public health and safety.  
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