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BACKGROUND1 

On February 6, 2020, Defendants Ferrari Group Holdings, L.P. (“Parent”), 

an affiliate of Advent International Corporation (“Advent International”), and 

Ferrari Merger Sub, Inc. (with Parent, “Defendants” or “Advent”), signed an 

Agreement and Plan of Merger (“Merger Agreement”)2 to acquire Plaintiff 

Forescout Technologies, Inc. (“Forescout” or the “Company”) at a price of $33.00 

in cash per share (“Merger”).  The Merger—valued at $1.9 billion—is to be 

financed pursuant to an equity commitment letter (“ECL”) for $1.341 billion from 

affiliates of Advent International and a debt commitment letter (“DCL”) of $400 

million from various third-party lenders.  Under the Merger Agreement, the 

Merger should have closed on May 18, 2020.  Advent refused to close.  Advent is 

obligated to use its reasonable best efforts to take all steps necessary to 

consummate the Merger “in the most expeditious manner practicable.”  Advent has 

breached and repudiated those obligations. 

On May 15, 2020, Advent told Forescout it no longer intended to close on 

May 18, 2020 as required.  Advent falsely claimed that: (1) Forescout breached 

covenants under the Merger Agreement; (2) a material adverse effect (“MAE”) 

occurred due to COVID-19; and (3) Forescout would be “insolvent” at closing.  

                                                      
1 Forescout’s Verified Complaint (the “Complaint”) sets forth the relevant facts, 

incorporated here by reference. 

2 Compl. Ex. A (Merger Agreement).  
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Each purported reason is a pretext.  Advent’s lead negotiator admitted to 

Forescout’s CEO that Advent’s buyer’s remorse was all “COVID related.”  

Plainly, Advent International no longer found the deal financially attractive.  

Advent is cavalierly treating COVID-19 as a basis for a fresh start, almost as 

though it never entered into the Merger Agreement in the first place.  

But Advent cannot use COVID-19 as the basis for an MAE.  The pandemic 

was spreading worldwide before the parties signed the Merger Agreement in 

February 2020.  The Merger Agreement expressly carves out “pandemics” from 

the definition of Company Material Adverse Effect, other than in the event of a 

limited disproportionate impact on Forescout that is not applicable here.  Likewise, 

Forescout has satisfied, or will satisfy at closing, all conditions precedent to 

closing and has operated in the ordinary course.  Finally, Forescout is—and will be 

at closing—fully solvent.  Even the downward projections Advent concocted to 

support this imagined insolvency do not support Advent’s claim.  Furthermore, 

Forescout’s “solvency” is irrelevant to Advent’s obligations under the Merger 

Agreement.  Financing was available to close on May 18, 2020 (and remains 

committed for the next few weeks).  More importantly, the Merger Agreement 

lacks a financing or solvency contingency. 

None of Advent’s reasons for refusing to close is credible.  But its strategy 

is clear and the exigencies here are of its own making.  The Merger Agreement 
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contains a termination date of June 6, 2020 (“Termination Date”)—just three 

weeks after Advent breached and repudiated the Merger Agreement.  The DCL—

to which Forescout is not a party—expires five business days after the 

Termination Date.  Advent apparently believes that by causing delay past the 

Termination Date, it can use the expiration of the DCL and the fact that shell 

entities (not Advent International) are parties to the Merger Agreement to deprive 

Forescout of its ability to obtain meaningful relief.  Although Advent cannot assert 

the lack of financing as a basis for refusing to close (because there is no financing 

contingency), if the DCL expires before specific performance is ordered, Advent 

may try to exploit the existence of shell entities that must use their “best efforts” to 

secure financing. The ECL also has a closing condition linked to the closing of the 

debt financing.3   

Plaintiff filed its Verified Complaint as promptly as possible. With the 

Termination Date looming, Advent strung Forescout along, purporting to negotiate 

an alternative transaction for several days in an attempt to cause delay.  When 

Advent’s true intentions became apparent, Forescout moved with alacrity to file its 

Complaint on Tuesday May 19, 2020—one day after Advent did not close as it was 

required to do and within hours of learning Advent did not truly wish to reach a 

resolution.  Forescout now moves for an order setting this matter for a two-day trial 

                                                      
3 Compl. Ex. D § 2 (v).   
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before June 6, 2020, which is necessary to ensure Forescout does not lose the 

ability to close a $1.9-billion merger due to Defendants’ material breach of 

contract and to preserve Forescout’s rights under the Merger Agreement.  The 

exigencies created by this case are entirely due to Advent’s conduct.   

If the Court finds a trial before June 6, 2020 is unattainable, Forescout 

requests a prompt trial before the end of 2020, and further moves for interim 

equitable relief in the form of a temporary restraining order (“TRO”) preventing 

Advent from terminating the Merger Agreement or asserting the passing of the 

Termination Date as a defense to specific performance through such time as the 

Court renders a decision on the merits of Plaintiff’s claims and the parties close 

the Merger.  Without that interim relief, Advent may succeed in using the 

roadblocks to the Merger it invented to avoid its contractual obligations.   

As set forth in the Complaint,4 Forescout is seeking final relief including an 

equitable extension of the Termination Date through the later of five business days 

after the Court’s final decision on the merits or the closing of the Merger.  Interim 

relief is necessary, however, to preserve Forescout’s ability to hold Advent to the 

bargain it struck.  Advent should not be permitted to walk away from a binding 

deal because Advent International—a private equity buyer—will no longer make a 

profit as quickly as it had hoped.  

                                                      
4 Compl., Prayer for Relief. 
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ARGUMENT 

This Court “regularly grant[s]” expedition to ensure that the interests of 

justice are served.  Rohm & Haas Co. v. Dow Chem. Co., 2009 WL 445612, at *2 

(Del. Ch. Feb. 6, 2009).  Forescout need only “articulate a ‘sufficiently colorable 

claim and show[] a sufficient possibility of a threatened irreparable injury.’”  

Renco Grp., Inc. v. MacAndrews AMG Holdings LLC, 2013 WL 209124, at *1 

(Del. Ch. Jan. 18, 2013).  Expedited proceedings are often warranted where, as 

here, specific performance of a merger agreement is sought.5   Similarly, a TRO is 

warranted where the movant shows: (i) the existence of a colorable claim, (ii) 

irreparable harm absent relief, and (iii) a balancing of hardships favoring the 

movant.6  The Court has granted the relief Forescout seeks in similar 

circumstances.7    

Forescout easily satisfies both standards.  As described below, an expedited 

trial is appropriate in these circumstances.  In addition, if Forescout’s claims 

cannot be heard by the Termination Date, a TRO is necessary.  

                                                      
5 See, e.g., In re IBP, Inc. S’holders Litig., 2001 WL 406292, at *6 (Del. Ch. 

Apr. 18, 2001) (ordering expedited proceedings “[i]n accordance with traditional 

practice”). 

6 See CBOT Holdings Inc. v. Chi. Bd. Options Exch., Inc., 2007 WL 2296356, 

at *3 (Del. Ch. Aug. 3, 2007).   

7 See Anthem, Inc. v. CIGNA Corp., C.A. No. 2017-0114-JTL, at 37 (Del. Ch. 

Feb. 15, 2017) (TRANSCRIPT) (granting TRO enjoining non-movant from 

terminating merger agreement) (Ex. 1 hereto).   
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I. FORESCOUT’S CLAIMS ARE COLORABLE.  

The burden to demonstrate a colorable claim is “minimal.”  Cty. of York 

Emps.’ Ret. Plan v. Merrill Lynch & Co., 2008 WL 4824053, at *7 (Del. Ch. Oct. 

28, 2008).  The Court need only conduct “an almost superficial factual assessment” 

of a plaintiff’s claims and accept the complaint’s well-pleaded allegations as true.  

TCW Tech. Ltd. P’ship v. Intermedia Commc’ns, Inc., 2000 WL 1478537, at *2 

(Del. Ch. Oct. 2, 2000).  “[T]he Court will not pass on the ultimate likelihood of 

success of those claims,”8 but will determine whether the claims are “non-

frivolous.”  Reserves Dev. Corp. v. Wilmington Trust Co., 2008 WL 4951057, at 

*2 (Del. Ch. Nov. 7, 2008).  Forescout’s claims are not only colorable, they are 

strong enough to prevail on a fully-developed record. 

The Complaint alleges that Advent repudiated its obligations under the 

Merger Agreement by concocting reasons to avoid closing.  Advent engaged in a 

course of conduct over the past month designed to cause delay and prevent closing.  

Its May 15, 2020 letter stated that “the proposed transaction cannot close” and that 

it would “not be proceeding to consummate the transaction on May 18, 2020 as 

scheduled.”9  By indicating it “will not or cannot perform,” Advent repudiated the 

valid and enforceable Merger Agreement between the parties.  W. Willow-Bay 

                                                      
8 Merrill Lynch, 2008 WL 4824053, at *6. 

9 Compl. Ex. C.  
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Court, LLC v. Robino-Bay Court Plaza, LLC, 2009 WL 458779, at *5 (Del. Ch. 

Feb. 23, 2009) (party facing repudiation may seek specific performance).   

Advent also is now in breach.  Forescout satisfied the conditions to close 

before May 18, 2020.  Advent’s refusal to close on that date—as it was required to 

do given the “Marketing Period” ended on May 14, 2020—is a material breach of 

the Merger Agreement, including Section 2.3.   

Advent’s purported bases for refusing to close are invalid.  First, Advent 

invokes the alleged effects of COVID-19 on Forescout’s business.  But the Merger 

Agreement provides that any MAE could only arise “after the date of th[e] 

[Merger] Agreement.”10  COVID-19 was well-known before the Merger 

Agreement was signed and—regardless—“pandemics” were expressly carved out 

of the definition of MAE.  Second, as explained in the Complaint, Forescout has 

continued to operate its business in the ordinary course and kept Advent fully 

apprised of any potential changes within the Company.   

Third, solvency is not a condition to closing (as Advent suggests)—though 

Forescout will be fully solvent at closing.  Advent’s assertion that it cannot deliver 

a solvency certificate to its lenders at closing is a ploy.  This imagined 

“insolvency” is based on downside projections cooked up by Advent International.  

Moreover, under the Merger Agreement and DCL, officers of the post-closing 

                                                      
10 Compl. Ex. A § 7.2(d).    
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entity must provide a certificate of solvency—as in all lending transactions—

which is irrelevant to whether the Merger can close.  The debt was fully funded 

and available for the May 18, 2020 closing.  Regardless, the Merger Agreement 

lacks a financing or solvency contingency. 

Forescout also has a colorable claim for declaratory judgment.  It has 

satisfied all conditions to closing and stands ready, willing, and able to close.  

Defendants’ own bad faith conduct is the only impediment to closing.  

Finally, Forescout has a colorable basis to seek specific performance of 

Advent’s obligations under the Merger Agreement, including to take all steps 

necessary to close the Merger.  The elements of specific performance are met.11  

The parties stipulated in the Merger Agreement that monetary damages would not 

be an adequate remedy for non-performance.12  Forescout complied with all 

contractual obligations under the Merger Agreement and stands ready to close.  

The balance of the equities tips in Forescout’s favor.  Defendants should not be 

permitted to escape their obligations under the Merger Agreement due to their own 

                                                      
11 Osborn ex rel. Osborn v. Kemp, 991 A.2d 1153, 1158 (Del. 2010) (explaining 

the elements of specific performance are: (1) no adequate legal remedy, (2) valid 

contract, (3) claimant’s ability to perform, and (4) balance of equities tips toward 

party seeking performance).  

12 Compl. Ex. A § 9.10(b)(i).   
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bad faith conduct, depriving Forescout’s stockholders of $33.00 in cash per 

share.13   

II. FORESCOUT HAS DEMONSTRATED A SUFFICIENT 

POSSIBILITY OF IRREPARABLE HARM.  

Harm is irreparable unless “[a]lternative legal redress” is “clearly available” 

and as “practical and efficient” as the “remedy in equity.”  T. Rowe Price Recovery 

Fund, L.P. v. Rubin, 770 A.2d 536, 557 (Del. Ch. 2000).14  Harm also is irreparable 

where money damages are insufficient to compensate for the loss.  AM Gen. 

Holdings LLC v. Renco Grp., Inc., 2012 WL 6681994, at *4 (Del. Ch. Dec. 21, 

2012). 

No remedy at law would fully compensate Forescout if Advent gets away 

with evading its contractual obligation to consummate the $1.9 billion Merger.  

The parties recognized in the Merger Agreement that Defendants’ failure to use 

reasonable best efforts to consummate the Merger by the Termination Date will 

                                                      
13 See Channel Medsystems, Inc. v. Bos. Sci. Corp., 2019 WL 6896462, at *40 

(Del. Ch. Dec. 18, 2019) (granting specific performance where the buyer failed to 

use reasonable efforts to complete the transaction); In re IBP, Inc. S’holders Litig., 

789 A.2d 14, 47, 83-84 (Del. Ch. 2001) (granting specific performance after the 

buyer terminated due to seller’s financial performance, but admitted it wanted a 

lower price and thought the transaction still made sense); D GYMS, L.L.C. v. 

Robino-Bay Court Plaza, LLC, 2009 WL 196299, at *4 (Del. Ch. Feb. 12, 2009) 

(“[T]he remedy [of specific performance] will not be denied when the hardship is 

the result of the ‘defendant’s own acts.’”). 

14 See also In re Del Monte Foods Co. S’holders Litig., 25 A.3d 813, 838 (Del. 

Ch. 2011).  
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cause irreparable harm.15  Without an order of specific performance before the 

Termination Date, Forescout (and its stockholders) will experience significant 

harm.  Forescout is at risk of losing the opportunity to complete the Merger under 

the terms the parties negotiated and stockholders approved.  Forescout’s right to 

specific performance of the $1.9 billion Merger will be compromised with the 

passing of the Termination Date.  Without a trial before June 6, 2020, the DCL will 

expire and the ECL will be placed at risk.  Forescout will be left seeking relief 

against shell entities with no means of recourse against Advent International.16    

Under Delaware law, the risk of losing the opportunity to complete a 

transaction threatens irreparable harm.17  A damages award could not make 

Forescout whole.  Under the ECL and the Guarantee, Forescout’s damages may be 

limited to payment of the Parent Termination Fee—a fraction of the $1.9 billion 

deal.  See Merrill Lynch, 2008 WL 4824053, at *7 (a complaint need only 

“suggest[]…an award of money damages could not fully and adequately 

                                                      
15 Compl. Ex. A § 9.10(b)(i).   

16 See Hexion Specialty Chems., Inc. v. Huntsman Corp., 965 A.2d 715 (Del. 

Ch. 2008) (granting specific performance of merger after expedited trial where 

buyer claimed an MAE and manufactured insolvency issues); IBP, 789 A.2d at 23 

(granting specific performance of a merger agreement after expedited trial—“the 

only method by which to adequately redress the harm threatened to [the company] 

and its stockholders”). 

17 See True N. Commc’ns Inc. v. Publicis S.A., 711 A.2d 34, 44-45 (Del. Ch. 

1997) (explaining that the loss of a “unique acquisition opportunity” “cannot be 

quantified” and “the essence of irreparable harm”); see also Ex. 1, Anthem, Inc. v. 

CIGNA Corp., at 46:2-8.   
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compensate the alleged harms” to demonstrate irreparable harm).  Final relief in 

the form of specific performance within five business days of the Termination Date 

is the only way to make Forescout whole.   

If the Court declines to order an expedited trial before June 6, 2020, 

Forescout asks for preliminary relief in the form of a TRO preventing Advent from 

terminating the Merger or asserting the passing of the Termination Date as a 

defense to specific performance through such time as the Court can render a 

decision on the merits of Plaintiff’s claims and the transaction closes.  The TRO is 

necessary interim relief and sought to preserve Forescout’s specific performance 

remedy and the other equitable relief it seeks.18  In addition to seeking specific 

performance of the Merger Agreement, Forescout’s request for final relief post-

trial includes equitable relief in the form of an order equitably extending the 

Termination Date under the Merger Agreement through the later of five business 

days after the Court renders a decision on the merits of Forescout’s claims or the 

Merger closes.   

The parties agreed an injunction or specific performance would be 

appropriate remedies for the harm caused by Defendants’ breach of the Merger 

Agreement, including the failure to take any actions required to close.19  They 

                                                      
18 Supra note 4.   

19 Compl. Ex. A § 8.3(h).   
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further agreed not to “object[] to…the granting of…specific performance or other 

equitable relief to prevent or restrain breaches or threatened breaches” by Advent 

or “specific performance of the terms and provisions” of the Merger Agreement to 

prevent breaches of—or force compliance with—the contract.20  Delaware courts 

routinely enforce such bargained-for contractual provisions.21  This Court should 

grant Forescout expedition and the preliminary relief it seeks. 

III.  THE BALANCE OF HARDSHIPS FAVORS GRANTING 

EXPEDITION AND ISSUING A TRO.  

The balancing of potential harms also weighs in favor of granting Forescout 

relief.  Without a decision on the merits before the Termination Date, Forescout 

faces the loss of a $1.9 billion transaction.  As of May 18, 2020, all conditions to 

closing were satisfied, the DCL and ECL were available, and Forescout stood 

ready, willing, and able to close.  Advent’s conduct and delay have placed 

Forescout’s ability to obtain complete relief at significant risk.     

Advent cannot claim it will be harmed by being held to the deal it struck.22  

Its view that the Merger became less economically advantageous to it is no excuse 

                                                      
20 Id. § 9.10(b)(iii).    

21 See Martin Marietta Materials, Inc. v. Vulcan Materials Co., 68 A.3d 1208, 

1226 (Del. 2012) (enforcing a stipulation that “‘any breach…shall entitle[]’ the 

non-breaching party ‘to equitable relief’”).  

22 See Vitalink Pharmacy Servs., Inc. v. Grancare, Inc., 1997 WL 458494, at 

*11 (Del. Ch. Aug. 7, 1997). 
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for Advent to renege on its promises under the Merger Agreement.23  The only 

prejudice Advent can possibly claim is also faced by Forescout and the Court: the 

challenge of a trial before the Termination Date.  Forescout did not sit on its hands 

but moved promptly in filing its Complaint.  The exigencies of this case were 

caused entirely by Advent’s own actions.  Forescout is willing to work 

cooperatively with Advent’s counsel to agree on a focused scope of discovery 

leading up to a two-day trial.  

If the Court orders a trial later this year, a TRO prohibiting Defendants from 

terminating the Merger or using the passing of the Termination Date as a defense 

to their contractual obligations would be appropriate.  Such relief falls squarely 

within this Court’s “broad discretion to craft a remedy to address [a] wrong.”  

Brinckerhoff v. Enbridge Energy Co., 159 A.3d 242, 262 (Del. 2017).24  The 

Merger Agreement provides that a party cannot rely upon the Termination Date to 

avoid closing if failure to close results from its own breach.25  Advent should be 

                                                      
23 See In re BankAtlantic Bancorp, Inc. Litig., 39 A.3d 824, 846 (Del. Ch. 2012) 

(finding “performance of a contract is not excused” by economic hardship). 

24 See Vintage Rodeo Parent, LLC v. Rent-A-Center, Inc., C.A. No. 2018-0927-

SG, at 17:7-12 (Del. Ch. Dec. 31, 2018) (TRANSCRIPT) (explaining the Court has 

“power [to extend the end date]” if “[defendant’s] behavior was inequitable and in 

breach of the contract”) (Ex. 2 hereto); Hexion Specialty Chems., Inc. v. Huntsman 

Corp., C.A. No. 3841-VCL, at 4-5 (Del. Ch. Sept. 29, 2008) (ORDER) (granting 

specific performance and extending termination date until five days after finding 

defendant complied with Court’s order) (Ex. 3 hereto).   

25 Compl. Ex. A § 8.1(c) 
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prevented from relying on the Termination Date to avoid its contractual 

obligations.26 

Advent’s opportunism has put Forescout—and the Court—in the 

challenging position where extremely expedited proceedings are needed for a 

resolution before the Termination Date.  This Court retains the power to prevent 

Advent’s attempt to end-run its ability to enforce Forescout’s contractual rights. 

Because the parties agreed in Section 6.6(h) of the Merger Agreement that the 

Merger is not subject to a financing condition, Advent must consummate the 

Merger even if a delay in the Termination Date renders it unable to obtain the 

requisite financing prior to closing.  Nonetheless, without interim relief (or 

Advent’s agreement to extend the Termination Date), Forescout could lose the 

transaction it bargained for.  

CONCLUSION 

Forescout requests that the Court schedule an expedited trial before June 6, 

2020.  Alternatively, Forescout asks that the Court issue a TRO prohibiting Advent 

from terminating the Merger or asserting the passing of the Termination Date as a 

defense to specific performance and schedule a trial before the end of 2020. 

                                                      
26 See Akorn, Inc. v. Fresenius Kabi AG, C.A. No. 2018-0300-JTL, at 46:19-24 

(Del. Ch. May 2, 2018) (TRANSCRIPT) (party that “fail[ed]” to “perform its 

obligations” “couldn’t invoke the right to terminate” and the Court could “force 

specific performance…notwithstanding the outside date”) (Ex. 4 hereto).  
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