
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

LOCAL 464A UNITED FOOD AND 
COMMERCIAL WORKERS 
UNION PENSION FUND, 

Plaintiff, 

v. 

DARCY ANTONELLIS, DAVID C. 
HABIGER, RICHARD S. HILL, JON 
KIRCHNER, V. SUE MOLINA, 
GEORGE A. RIEDEL, and 
CHRISTOPHER A. SEAMS, 

Defendants. 

) 
) 
) 
) 
) 
) 
)   C.A. NO. 2020-0376-JRS 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PROPOSED INTERVENOR’S MOTION TO INTERVENE  
FOR THE LIMITED PURPOSE OF STAYING PROCEEDINGS

Boca Raton Police and Firefighters’ Retirement System (“Boca P&F” or 

“Proposed Intervenor”), by and through its undersigned counsel, hereby moves 

pursuant to Delaware Court of Chancery Rule 24 to intervene in the above-

captioned action (the “Action”) for the limited purpose of asking the Court to stay 

the Action until Boca P&F’s inspection of the books and records of Xperi 

Corporation (“Xperi” or the “Company”) pursuant to 8 Del. C. § 220 (“Section 

220”) is complete.  As discussed herein, the proposed intervention and stay are 

necessary to protect the interests of Xperi’s stockholders, and will conserve finite 

judicial and party resources.   
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FACTUAL BACKGROUND 

1. Boca P&F’s Section 220 inspection (the “220 Inspection”) relates to 

the same stock-for-stock merger (the “Merger”) between Xperi and TiVo Corp. 

(“TiVo”) that is challenged in the Action as shortchanging Xperi stockholders.  On 

December 19, 2019, Xperi announced that it had agreed to merge with TiVo Corp. 

(“TiVo”) at a fixed exchange ratio of 0.455 Xperi share per existing TiVo share.  

The exchange ratio provided TiVo stockholders with a 20.8% premium to TiVo’s 

December 18, 2019 closing price, while providing Xperi stockholders with a 

negative 17% premium to Xperi’s December 18, 2019 closing price. 

2. In addition to being taken out for a negative premium, legacy Xperi 

stockholders would control only 46.5% of the combined company, even though 

Xperi’s market capitalization was higher than TiVo’s before the Merger was 

announced and despite the fact that the post-Merger company would be run by 

Xperi’s CEO and CFO, do business under the Xperi name, and trade under Xperi’s 

stock ticker symbol.   

3. Analysts questioned whether the Merger was “a fair deal” for Xperi, 

noting that (1) TiVo’s stock was down ~65% over the past two years and (2) Xperi 

would own less than half of the post-Merger entity despite accounting for 2/3 of 
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the trailing twelve months operating cash.1  The market likewise recognized that 

the Merger was a bad deal for Xperi:  the day the deal was announced, Xperi’s 

stock dropped 11%, while TiVo’s stock increased by 6%. 

4. In exchange for giving TiVo majority control, Xperi’s board of 

directors (the “Board”) secured an agreement that Xperi CEO Jon Kirchner 

(“Kirchner”) and CFO Robert Anderson (“Anderson”) would continue in those 

roles post-closing.  Xperi would also control the new board, which would consist 

of Kirchner and three Xperi appointees.2

5. While the Board ensured that Kirchner and Anderson would benefit 

from the Merger, it did not protect Xperi stockholders during the Merger 

negotiations.  Xperi conducted no sales process and made no efforts to solicit 

competing offers.  The Board’s outside counsel has in fact admitted to Boca P&F 

that “Xperi was not for sale” during the relevant period.3  The Merger Agreement 

did not include a “go-shop” provision permitting Xperi to test TiVo’s offer on the 

open market.   

1 See XPER To Acquire TIVO, Craig-Hallum Capital Group LLC (Dec. 23, 2019) 
(attached as Exhibit C).    

2 See Amendment No. 3 to Form S-4, Xray-Twolf Holdco Corporation (Apr. 20, 
2020), p. 119 (the “Joint Proxy Statement”).   

3 See Exhibit B, at 4 (Apr. 2, 2020 letter from Edward Micheletti to Michael 
Barry).    
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6. After agreeing to the below-market value Merger, the Board was 

thrown a lifeline when it received an all-cash offer of $23.30 per Xperi share on 

February 21, 2020 from Metis Ventures LLC (“Metis”).  The Metis offer bore an 

important stamp of legitimacy:  One of Metis’s two Managing Members, Tom 

Lacey, had retired as Xperi’s CEO in 2017 and had also served as the CEO of 

Xperi’s predecessor.   

7. The Metis offer was superior to the Merger in all material respects.  

First, it offered Xperi’s stockholders an 11.3% premium to Xperi’s stock price the 

Merger was announced, and a 20% premium to the closing price the day before 

Metis’s proposal.  Second, Metis’s all-cash offer eliminated the need for the tax 

opinion that would be required for the stock-for-stock TiVo Merger.  Finally, 

Metis’s cash offer was not subject to any financing contingencies. 

8. Despite these advantages, the Board summarily rejected Metis’s 

proposal, announcing a mere two days after receiving it that the Metis proposal 

was not “reasonably likely to lead to a Superior Proposal” and that it would “not be 

engaging in discussions with Metis” in furtherance of the offer.4  The Board’s 

inexplicable refusal to engage with Metis on its clearly superior offer calls into 

question whether the Board favored the TiVo Merger because it secures lucrative 

executive positions for Kirchner and Anderson, at great expense and risk to the 

4 See Form 8-K, Xperi Corp. (Feb. 24, 2020).    
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Company and its stockholders.  Notably, Kirchner apparently participated in the 

Board’s “unanimous[]” rejection of Metis’s proposal.5

9. On April 20, 2020, the Joint Proxy Statement scheduling the special 

meetings of the Xperi and TiVo stockholders to vote on the Merger for May 29, 

2020 (the “Special Meetings”) was issued.  The Joint Proxy contained scant 

information about Metis’s all-cash offer, disclosing only that the Board had 

unanimously rejected the proposal based on a purported “lack of information.”6

10. Although Xperi issued supplemental disclosures about the Metis 

proposal on May 20, 2020 (the “Supplemental Disclosures”), the Supplemental 

Disclosures do not provide any reasonable explanation for the Board’s inexplicable 

refusal to engage with Metis on its clearly superior offer.7  The Supplemental 

Disclosures’ claim that the Board questioned the “credibility of” – and lacked 

information about – the Metis proposal rings hollow, particularly because Metis 

was led by Xperi’s former CEO, Tom Lacey; the Metis proposal was not subject to 

any financing contingencies; and the Board had determined to reject the Metis 

proposal within two days of receiving it, creating reason to doubt that Board had 

5 Joint Proxy Statement, at 60.    

6 Id.    

7 See Form 8-K, Xperi Corp. (May 20, 2020).    
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made any actual attempt to get whatever additional information it believed it 

needed to meaningfully assess the Metis proposal.   

PROCEDURAL BACKGROUND 

I. BOCA P&F’S 220 INSPECTION 

11. Concerned by the prospect that that Board had breached its fiduciary 

duties authorizing the undervalued TiVo Merger and refusing to engage with 

Metis, on March 24, 2020, Boca P&F made a demand to inspect Xperi’s corporate 

books and records concerning the Merger.  See Exhibit A. 

12. Although Xperi’s counsel initially refused to produce documents on 

the grounds that the Section 220 demand was “premature” because the Company 

had not yet issued the definitive proxy statement (Exhibit B, at 1), Boca P&F 

continued to press for documents.  Following extensive meet-and-confer 

discussions over a several week period between counsel for Boca P&F and Xperi, 

Xperi agreed on May 14, 2020 to produce documents responsive to the Section 220 

Demand at the end of May 2020. 

II. PLAINTIFF’S 220 DEMAND AND COMPLAINT 

13. On April 3, 2020 – more than a week after Boca P&F made its 

Section 220 Demand – plaintiff Local 464A United Food and Commercial 

Workers Union Pension Fund (“Plaintiff”) served its own Section 220 demand 

relating to the Merger.  See Local 464A United Food & Commercial Workers 
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Union Pension Fund v. Antonellis, et al., No. 2020-0376, Compl., ¶ 5 (Trans. ID 

65638149). 

14. On April 16, 2020, Xperi responded to Plaintiff’s demand, noting that 

Plaintiff had not satisfied several requirements of Section 220, including proving 

its ownership of Xperi stock, and inviting Plaintiff to serve a new demand letter 

“that includes an account statement from [Plaintiff][.]”  Id., Ex. B at 2.   

15. Instead of serving a new demand that satisfied Section 220 and 

attempting to complete its investigation, Plaintiff raced to the courthouse.  On May 

15, 2020, Plaintiff filed a verified class action complaint (“Complaint”) 

commencing the Action, asserting claims against the Board for breaches of 

fiduciary duty arising from its approval and continued support of the Merger.  

Plaintiff’s Complaint was based on solely on publicly available documents and the 

“investigation of counsel.”  Compl. at 1.   

ARGUMENT 

I. LEGAL STANDARDS 

A. MOTION TO INTERVENE

16. Chancery Court Rule 24 permits a party to seek either mandatory or 

permissive intervention in an action.  Rule 24(a) provides for a mandatory right of 

intervention when, upon timely application: 

the applicant claims an interest relating to the property or transaction 
which is the subject of the action and the applicant is so situated that the 
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disposition of the action may as a practical matter impair or impede the 
applicant’s ability to protect that interest, unless the applicant’s interest 
is adequately represented by the existing parties. 

17. Rule 24(b) provides for permissive intervention when, upon timely 

application: 

an applicant’s claim or defense and the main action have question of 
law or fact in common. In exercising its discretion the Court shall 
consider whether the intervention will unduly delay or prejudice the 
adjudication of the rights of the original parties. 

18. “Delaware courts embrace a liberal policy of allowing intervention” 

unless the proposed intervenor “lacks standing to bring the claim or otherwise 

makes a claim that is inherently flawed as a matter of law.”  Franklin Balance 

Sheet Inv. Fund v. Crowley, 2006 WL 3095952, at *3 (Del. Ch. Oct. 19, 2006). 

19. Boca P&F moves to intervene in the Action pursuant to both Rules 

24(a) and 24(b).  

B. MOTION TO STAY 

20. This Court has the authority to stay the Action pursuant to its “broad 

range of discretionary powers,” which “is incidental to the power inherent in every 

court to control the disposition of the causes on its docket with economy of time 

and effort for itself, for counsel, and for litigants.” In re DaVita Inc. S’holder 

Derivative Litig., 2018 WL 3105061, at *2 (D. Del. June 25, 2018).  In 

determining whether a stay is warranted, the “Court should give due weight to 

‘practical considerations’ that could cause proceeding with litigation in this forum 
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before resolution of another action to be ‘unduly complicated, inefficient, and 

unnecessary.’” In re Molycorp, Inc. S’holder Derivative Litig., 2014 WL 1891384, 

at *4 (Del. Ch. May 12, 2014); see also Brenner v. Albrecht, 2012 WL 252286, at 

*1 (Del. Ch. Jan. 27, 2012) (granting stay because “practical considerations make 

simultaneous prosecution of both cases unduly complicated, inefficient, and 

unnecessary”).  

II. BOCA P&F SATISFIES THE STANDARD FOR INTERVENTION AS 
OF RIGHT PURSUANT TO RULE 24(a)  

21. Boca P&F is entitled to intervene as of right under Rule 24(a) because 

it has an undeniable interest in the Action as an Xperi stockholder and that interest 

is not being adequately represented by Plaintiff in the Action.   

22. “[T]his Court and the Delaware Supreme Court have repeatedly 

emphasized the importance of plaintiffs’ counsel taking the time to use the ‘tools at 

hand’ (such as a § 220 books and records action) to develop a record sufficient to 

craft pleadings with particularized factual allegations necessary to survive the 

inevitable motions to dismiss.”  TCW Tech. Ltd. P’ship v. Intermedia Commc’ns, 

Inc., 2000 WL 1654504, at *3 (Del. Ch. Oct. 17, 2000) (citation omitted); see also 

Beam ex rel. Martha Stewart Living Omnimedia, Inc. v. Stewart, 845 A.2d 1040, 

1056 (Del. 2004) (same); South v. Baker, 62 A.3d 1, 23 (Del. Ch. 2012) 

(cautioning that a plaintiff who “rushes to file . . . is not an adequate fiduciary of 

the corporation”). 
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23. While Boca P&F has pressed Xperi for documents in order to develop 

a robust factual record sufficient to craft pleadings with particularized factual 

allegations, Plaintiff prematurely abandoned its Section 220 investigation and 

raced to the courthouse.  As a result, the Complaint suffers from an abbreviated 

investigation relying solely on publicly available information, and Boca P&F’s and 

Xperi’s interests are not being adequately represented by Plaintiff in the Action.       

24. Permitting the Board’s potential breaches of fiduciary duty to be 

tested based on a Complaint prepared without access to the Xperi books and 

records Boca P&F seeks via its 220 Inspection exposes Boca P&F and other Xperi 

stockholders to a significant risk of prejudice.  By commencing a class action on an 

incomplete documentary record, Plaintiff has needlessly heightened the risk of 

adverse rulings that, through collateral estoppel, may negatively impact or preclude 

Boca P&F’s ability to pursue its claims once it has completed its investigation.   

25. The claims of Boca P&F, Plaintiff, and Xperi stockholders will be 

enhanced if they are supported by particularized allegations supported by materials 

obtained via the 220 Inspection concerning the Board’s decision-making process 

and potential conflicts of interest under which the Board may have labored in 

evaluating the Merger and rejecting the Metis proposal out of hand.   

26. By choosing to file the Complaint based solely on publicly available 

information instead of diligently completing its investigation, Plaintiff 
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demonstrated that it cannot adequately represent Boca P&F’s interests.  Plaintiff 

explains its hasty decision to file based on the timing of the Special Meetings – that 

“it was unlikely to be able to obtain any materials under Section 220 in time to 

meaningfully use them in advance of the stockholder vote” – but that ignores the 

necessity of a thorough Section 220 inspection to provide support for particularized 

allegations that will withstand a motion to dismiss.  Compl., ¶ 119.  Upon 

completion of its 220 Inspection, Boca P&F and Plaintiff will be armed with the 

necessary tools to make particularized allegations regarding the reasons for the 

Board’s approval of the undervalued Merger with TiVo and its refusal to engage 

with Metis, despite the superiority of Metis’s all-cash proposal.   

27. Prejudice will also result if Plaintiff is found to lack standing due to 

the lack of its ownership of Xperi common stock, as Xperi raised in its April 16, 

2020 letter to Plaintiff.  See Compl., Ex. B at 1.  Permitting Boca P&F to intervene 

will defeat any defense relating to Plaintiff’s potential lack of standing.  Boca P&F 

is therefore entitled to intervene as of right in the Action to protect its own 

interests. 

III. BOCA P&F SATISFIES THE STANDARD FOR PERMISSIVE 
INTERVENTION PURSUANT TO RULE 24(B)  

28. Should the Court find that Boca P&F is not entitled to intervene as of 

right, the Court should allow Boca P&F to intervene permissively under Rule 

24(b).   
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29. There can be no dispute that Boca P&F’s 220 Inspection and 

Plaintiff’s Complaint concern common issues of law and fact.  Both Boca P&F and 

Plaintiff seek to hold the Board accountable for breaching its fiduciary obligations 

by favoring the Merger Agreement and refusing to engage with Metis.  The Action 

and 220 Inspection thus relate to the same underlying facts.  This factual nexus and 

commonality of interests supports the grant of permissive intervention.  See In re 

Freeport-McMoRan Copper & Gold Inc. Derivative Litig., 2013 WL 616296, at *2 

(Del. Ch. Feb. 14, 2013) (granting permissive intervention where proposed 

intervenors “desire to pursue substantially the same claims [as plaintiff], and with 

their participation, [the company] directly, and its shareholders derivatively, could 

benefit”). 

30. Further, Plaintiff will not be prejudiced by Boca P&F’s intervention.  

Plaintiff and other Xperi stockholders will in fact benefit from Boca P&F’s 

intervention because the 220 Inspection can only bolster the allegations on which a 

consolidated action would eventually proceed.  See In re Del Monte Foods Co. 

S’holders Litig., 2010 WL 5550677, at *9 (Del. Ch. Dec. 31, 2010) (recognizing 

that “prepar[ing] a good complaint requires the investment of time and resources” 

to “develop factual allegations and legal theories, then weave them together in a 

persuasive pleading”).  Boca P&F has already demonstrated its willingness and 
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ability to aggressively prosecute this litigation with an eye towards producing a 

more detailed complaint supported by a fulsome documentary record.   

31. Nor would Boca P&F’s intervention unduly delay or prejudice the 

recently filed Action.  The Action commenced on May 15, 2020, the day after 

Xperi agreed to produce certain materials responsive to Boca P&F’s Section 220 

Demand.  No defendant in the Action has responded to the Complaint, nor has the 

Court convened the parties for any hearings or issued any scheduling orders.  Boca 

P&F’s intervention will cause no undue delay – and will not prejudice any party. 

IV. THE COURT SHOULD STAY THE ACTION PENDING 
COMPLETION OF THE SECTION 220 INSPECTION  

32. The Court should exercise its discretionary authority to stay the 

Action pending completion of Boca P&F’s 220 Inspection for the same reasons as 

discussed immediately above in Section III.  Granting Boca P&F the right to 

intervene in the Action and finish its 220 Inspection will generate support for 

particularized allegations in a more detailed complaint, which will streamline the 

pleadings and motion practice in furtherance of improving the “economy of time 

and effort for [the court], for counsel, and for litigants.”  In re DaVita, 2018 WL 

3105061, at *2.   

33. Staying the Action to permit Boca P&F to complete its investigation 

would also best serve later determinations regarding leadership of the class.  As 

then-Chancellor Strine noted in Klein v. Walton, it is premature to appoint a 
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leadership structure prior to receipt of documents pursuant to outstanding Section 

220 demands and the integration of information learned through those documents 

into a complaint.  See Klein v. Walton, et al., C.A. No. 7455-CS (Del. Ch. July 16, 

2012) (Transcript of Oral Argument at 36-37) (“I will have very little 

understanding of the need to come back and fight about lead counsel structure until 

the books and records are gotten and there is a complaint based on it.  …[T]he 

natural order of things here is, there’s nothing—I’m certainly not going to jump the 

obtaining of the books and records and all that stuff by setting up a leadership 

structure.”).8

34. Accordingly, Boca P&F respectfully requests that the Court enter an 

order: (1) granting Boca P&F’s motion to intervene; (2) staying the Action until 

Boca P&F has completed the 220 Inspection; and (3) granting any other relief the 

Court deems just and proper.   

CONCLUSION 

35. For the foregoing reasons, Boca P&F respectfully requests that the 

Court issue an Order in the form attached permitting its intervention and staying 

this Action.   

8 Transcript attached hereto as Exhibit D. 
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/s/ Michael J. Barry 
Michael J. Barry (#4368) 
Christine M. Mackintosh (#5085) 
GRANT & EISENHOFER P.A. 
123 Justison Street 
Wilmington, Delaware  19801 
(302) 662-7000 

Attorneys for Proposed Intervenor 
Boca Raton Police and Firefighters’ 
Retirement System

DATED: May 21, 2020 
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