
 

IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

LOCAL 464A UNITED FOOD AND 

COMMERCIAL WORKERS UNION 

PENSION FUND, 

 

Plaintiff, 

 

         v. 

 

DARCY ANTONELLIS, DAVID C. 

HABIGER, RICHARD S. HILL, JON 

KIRCHNER, V. SUE MOLINA, 

GEORGE A. RIEDEL, and 

CHRISTOPHER A. SEAMS, 

 

Defendants. 
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C.A. No. 2020-0376-JRS 

 

 

 

OPPOSITION TO MOTION TO INTERVENE AND STAY 

1. Plaintiff Local 464A United Food and Commercial Workers Union 

Pension Fund (“Plaintiff” or “UFCW”) opposes the Motion to Intervene and Stay 

(“Motion”) of Boca Raton Police and Firefighters’ Retirement System1 (“Boca 

P&F”), which attempts to hijack this class action litigation so it can pursue a 

sandbagging strategy in the hope that it eventually can come up with derivative 

claims that might survive a post-closing motion to dismiss.  Boca P&F’s strategy 

will not, as Plaintiff has already done, cause Xperi, its directors, and TiVo to make 

                                           
1 Trans. ID 65650395. 
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additional disclosures that the Xperi Stockholders can consider in deciding how to 

vote on the Merger Agreement on May 29, 2020. 

2. It is telling that Boca P&F filed its stay motion the day after Xperi and 

TiVo issued Supplemental Disclosures in response to Plaintiff’s Verified Class 

Action Complaint (“Complaint”), which mooted most of the counts of that 

Complaint.  Plaintiff’s Supplement to its Complaint raises additional pre-closing 

disclosure issues.  The Xperi Board will either remedy these disclosure deficiencies 

before the Merger vote or will have acted in an intentional and knowing manner to 

violate their duty of loyalty by deliberately omitting material information necessary 

to correct their misleading partial disclosure. 

3. There is no need for an expedited stay motion in the midst of a state of 

emergency.  The Court should deny the stay and grant Plaintiff’s Motion for Leave 

to Supplement its Complaint.  The defendants have an opportunity to moot some or 

all of Plaintiff’s remaining claims prior to the Merger vote.  Boca P&F may 

eventually get some documents after the Merger closes and decide whether it will 

even file a derivative complaint.  If Plaintiff’s claims have not been fully mooted 

and Boca P&F actually files a derivative complaint, Plaintiff and Boca P&F can 

discuss whether and how to coordinate the litigation and, if necessary, the Court can 

consider a leadership motion. 
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Boca P&F Accepts Xperi’s Invitation to Slow Dance 

4. Boca P&F made a books and records demand pursuant to 8 Del. C. § 

220 (“Section 220”) on March 24, 2020.  Motion ¶ 11.  As has unfortunately become 

routine, the Company refused the demand, using largely the same form letter its law 

firm used to reject Plaintiff’s demand.  Id. ¶ 12.  The Section 220 “tools at hand” are 

often ineffective because corporations like Xperi routinely refuse inspection, drag 

their feet and (perhaps) dribble out a few documents shortly before or even after the 

transaction closes.  Indeed, that is precisely the song and dance Boca P&F fell for.  

Xperi refused Boca P&F’s demand, dragged its feet until after the April 22, 2020 

definitive proxy statement (the “Proxy”) went out and then, according to Boca 

P&F’s Motion, “agreed on May 14, 2020 to produce documents responsive to the 

Section 220 Demand at the end of May 2020” (i.e. after the Merger closes).  Id.  

Xperi only agreed to produce unidentified “certain materials” and so far has 

produced nothing.  Id. ¶ 31. 

5. UFCW recognized Xperi’s stall strategy in connection with its own 

Section 220 demand.  Plaintiff’s demand (Complaint Ex. A at 5, 6-7) pointed out 

that there was material information concerning the Metis Proposal that was not 

contained in the preliminary proxy and there was misleading partial disclosure 

concerning the impact of the COVID-19 pandemic.  Because the definitive Proxy 

issued on April 22, 2020 added misleading partial disclosure concerning the Metis 



4 

 
 

Proposal and did not address the COVID-19 disclosure deficiencies, Plaintiff acted 

to protect the interests of the Xperi stockholders in an informed vote.  While the 

Delaware Courts have encouraged use of Section 220, they have also directed that 

disclosure claims should be brought pre-closing in order to ensure an informed vote.  

Nguyen v. Barrett, 2016 WL 5404095, at *6-7 & n.56 (Del. Ch. Sept. 28, 2016); In 

re SunGard Data Sys., Inc. S’holder Litig., 2005 WL 1653975, at *2 (Del. Ch. July 

8, 2005); In re Transkaryotic Therapies, Inc., 954 A.2d 346, 360-62 (Del. Ch. 2008).   

Boca P&F’s Criticisms of Plaintiff Have No Merit 

6. Boca P&F credits Xperi’s specious claim that the Wells Fargo account 

statements attached to UFCW’s Section 220 demand showing ownership of 12,027 

Xperi shares by three UFCW accounts was insufficient to establish Xperi stock 

ownership.  Id. ¶¶ 14-15.  Ironically, the Boca P&F Section 220 demand that is 

Exhibit A to the Motion has no proof of ownership attached.  More importantly, 

while corporations may raise meritless objections to the evidence of ownership that 

Section 220 requires, Plaintiff’s Verified Complaint is sufficient to establish that it 

is an Xperi stockholder for purposes of bringing this plenary action. 

7. Boca P&F criticizes Plaintiff’s Complaint for being based on public 

information.  Motion ¶¶ 15, 23.  It ignores that there was far more public information 

available on May 15, 2020, when the Complaint was filed, than when Boca P&F 

made its Section 220 demand more than 50 days earlier, on March 24, 2020.  The 
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additional information included the May 6, 2020 8-Ks and 10-Qs of Xperi and TiVo.  

Plaintiff’s Complaint forced Xperi and TiVo to make still more material information 

public in their May 20, 2020 8-Ks and Form 425s.  One of the “tools at hand” other 

than Section 220 (Motion ¶ 22) is public information which helps stockholders make 

an informed choice.   

8. Filing a complaint after more than six weeks of factual and legal 

research, and two weeks before the Merger vote, is not “racing” to the courthouse.  

Cf. Motion ¶ 23.  Plaintiff has acted in a timely manner to protect the interests of 

Xperi stockholders and preserve claims.  Boca P&F has not. 

Boca P&F’s Empty Promise of a Possible Post-Closing Derivative 

9. Boca P&F only makes generalized promises that it may produce a 

superior complaint based on “certain” undescribed documents it will not see until 

after the Merger has closed at the end of this month.  Motion ¶¶ 23-26.  Plaintiff has 

filed a class action.  Boca P&F’s demand says it seeks documents to investigate 

“potentially commencing a derivative action.”  Motion Ex. A, p. 2.  Once the Merger 

closes, Boca P&F will no longer be an Xperi stockholder and will not have standing 

to commence the derivative litigation it claims to be investigating.  Lewis v. 

Anderson, 477 A.2d 1040, 1044-49 (Del. 1984).  Furthermore, there is no guarantee 

that Boca P&F’s sandbagging strategy of not raising disclosure claims until after 

closing will succeed.  In re Om Group, Inc. Stockholder Litig., 2016 WL 5929951, 



6 

 
 

at *9-18 & n.60 (Del. Ch. Oct. 12, 2016) (dismissing action challenging merger 

where plaintiffs elected not to press disclosure claims pre-closing).  

The Metis Proposal 

10. Boca P&F’s claim that the Supplemental Disclosures concerning the 

Metis Proposal were insufficient (Motion ¶ 10) are wrong.  The Supplemental 

Disclosure adds over 170 words to the description of the Board’s discussion of the 

Metis Proposal and its reasons for not pursuing that proposal.  Boca P&F and other 

stockholders may disagree with the Board’s analysis and vote against the Merger 

based on their assessment, but the reasons for the Board’s decision have now been 

explained in response to Plaintiff’s Complaint.  Moreover, under Delaware law it is 

permissible for a board to pursue a stock-for-stock merger of two non-controlled 

public companies that it believes will produce greater long-term value than a 

nominally higher cash offer.  Paramount Commc’ns, Inc. v. Time Inc., 571 A.2d 

1140, 1150-55 (Del. 1989);  see also In re Santa Fe Pac. Corp. S’holder Litig., 669 

A.2d 59, 71 (Del. 1995) and Krim v. ProNet, Inc., 744 A.2d 523, 525 (Del. Ch. 1999) 

(Revlon standard does not apply to stock-for-stock strategic mergers of publicly 

traded, non-controlled companies).  Xperi has already cited this principle.  Motion 

Ex. B, p. 2.  Given the improved disclosure concerning the Metis Proposal, it is 

highly unlikely that a Revlon claim based on that proposal will succeed if the 

stockholders approve the Merger Agreement. 
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Boca’s Real Motivation 

11. The real reason for the stay motion finally emerges in paragraph 33 of 

the Motion: Boca P&F’s counsel wants to claim leadership of litigation it did not 

commence.  However, there has been no request by Plaintiff to have the court 

appoint Plaintiff as lead plaintiff or its counsel as lead counsel.  Indeed, because 

Boca P&F’s counsel did not contact Plaintiff’s counsel before filing the Motion, 

Plaintiff was unaware of Boca P&F’s presence until that filing.  

12. Plaintiff filed its Complaint in order to raise disclosure claims, and the 

Xperi Board’s apparent failure to meet to consider the impact of COVID-19, before 

the stockholder vote.  Plaintiff was not seeking some tactical advantage over Boca 

P&F– Plaintiff did not even know Boca P&F had made a Section 220 demand and 

was considering filing a derivative complaint.  In contrast, after Xperi and TiVo 

made Supplemental Disclosures in response to Plaintiff’s Complaint, Boca P&F 

apparently felt it was behind the play and therefore hastily sought to stay Plaintiff’s 

action to secure a tactical advantage for its chosen strategy.  Plaintiff has no plans to 

interfere with Boca P&F’s chosen approach.  In like manner, Boca P&F should not 

be permitted to obstruct the different path Plaintiff is pursuing. 

13. For these reasons, UFCW respectfully requests that the Court deny 

Boca P&F’s motion to stay. 
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OF COUNSEL: 

 

KESSLER TOPAZ MELTZER 

& CHECK, LLP 

Lee D. Rudy 

Michael Wagner 

Grant D. Goodhart 

280 King of Prussia Road 

Radnor, Pennsylvania 19087 

(610) 667-7706 

 

Dated: May 26, 2020 

 PRICKETT, JONES & ELLIOTT, P.A. 

 

By: /s/ Michael Hanrahan                 

Michael Hanrahan (#941) 

Kevin H. Davenport (#5327) 

Mary S. Thomas (#5072) 

1310 N. King Street 

Wilmington, Delaware 19801 

302-888-6500 

 

Counsel for Plaintiff 

 

Words: 1,526 



 

 
 

CERTIFICATE OF SERVICE 

 

I, Michael Hanrahan, do hereby certify on this 26th day of May, 2020, that I 

caused a copy of Plaintiff’s Opposition to Proposed Intervenor's Motion to 

Intervene for the Limited Purpose of Staying the Proceeding be served upon the 

parties as follows:  

By Special Process Server to Defendants:  

 

Darcy Antonellis 

David C. Habiger 

Richard S. Hill 

Jon Kirchner 

Sue V. Molina 

George A. Riedel 

Christopher A. Seams 

c/o The Corporation Trust Company 

Corporation Trust Center 

1209 Orange Street 

Wilmington, Delaware 19801 

 

By eFiling via File & ServeXpress to:  

 

Michael J. Barry, Esquire 

Christine M. Mackintosh, Esquire 

Grant & Eisenhofer P.A. 

123 Justison Street 

Wilmington, Delaware 19801 

 

/s/ Michael Hanrahan  

Michael Hanrahan (#941) 


