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Pursuant to Federal Rule of Appellate Procedure 41(d)(1), Defendants-

Appellants The Goldman Sachs Group, Inc.; Lloyd Blankfein; David Viniar; and 

Gary Cohn respectfully move to stay the issuance of the mandate in this appeal 

pending the filing and disposition of a petition for a writ of certiorari to the Supreme 

Court.  A stay is warranted because this case presents “substantial question[s]” for 

Supreme Court review that are important to the litigation of securities class actions, 

and there is “good cause for a stay.”  Fed. R. App. P. 41(d)(1). 

PRELIMINARY STATEMENT 

In this closely watched securities case concerning the “fraud-on-the-market” 

presumption of classwide reliance recognized in Basic Inc. v. Levinson, 485 U.S. 

224 (1988)—the basis on which most securities class actions are certified—a divided 

panel upheld class certification.  The majority held that, in assessing at the class-

certification stage whether defendants have rebutted the Basic presumption by 

showing an absence of price impact, courts may not consider the nature of the 

challenged statements because such evidence implicates the merits issue of 

materiality.  See 955 F.3d 254, 267-68 (2d Cir. 2020).  In dissent, Judge Sullivan 

urged that courts should be “free to consider the alleged misrepresentations in order 

to assess their impact on price,” even if “such an inquiry ‘resembles’ an assessment 

of materiality,” and that the majority’s “rigid compartmentalization” of price impact 
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and merits evidence is not “possible, much less required” by Supreme Court 

precedent.  Id. at 278. 

This case presents two substantial questions for Supreme Court review: 

1. Whether this Court contravened the Supreme Court’s decision in 

Halliburton Co. v. Erica P. John Fund, Inc. (“Halliburton II”), 573 

U.S. 258 (2014), by holding that defendants may not rely on the nature 

of challenged statements as part of their evidentiary showing to rebut 

price impact at the class-certification stage because that inquiry 

overlaps with the merits issue of materiality; and 

2. Whether a defendant seeking to rebut the fraud-on-the-market 

presumption of reliance has only a burden of production and not the 

ultimate burden of persuasion. 

The Court’s decision in this case upsets the careful balance struck in 

Halliburton II, in which the Supreme Court declined to overrule Basic but permitted 

defendants to rebut the Basic presumption at the class-certification stage through 

“[a]ny showing” that the challenged statements had no price impact, “even though 

such proof is also highly relevant at the merits stage.”  573 U.S. at 281, 283.  In 

addition, the Court’s decision (applying an earlier decision in this case) conflicts 

with the Eighth Circuit’s decision in IBEW Local 98 Pension Fund v. Best Buy Co., 

818 F.3d 775 (8th Cir. 2016), on the question whether defendants bear the ultimate 

burden of persuasion, rather than a mere burden of production, in rebutting the Basic 

presumption. 
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This case is an ideal vehicle in which to consider and decide those questions.  

The Supreme Court has traditionally paid close attention to important securities 

decisions coming from this circuit, which has long been recognized as the “‘Mother 

Court’ of securities law,” and its decisions have a substantial persuasive impact on 

other courts.  Morrison v. Nat’l Austl. Bank Ltd., 561 U.S. 247, 276 (2010) (Stevens, 

J., concurring).  In light of that reality, numerous amici filed briefs in this Court on 

each side.  If the Supreme Court resolves either question in Defendants’ favor, 

moreover, the case could not proceed as a class action, because “without the benefit 

of the Basic presumption … individual issues would predominate over common 

ones.”  Halliburton II, 573 U.S. at 265-66. 

This Court routinely grants stays where, as here, there are substantial 

questions warranting Supreme Court review.1  And it does so even where, unlike 

here, there is no dissenting opinion.  The questions Defendants raise, widely reported 

and followed by securities law commentators and practitioners, are clearly “of 

fundamental importance to the development of the law of class actions,” Hevesi v. 

Citigroup Inc., 366 F.3d 70, 80 (2d Cir. 2004)—as demonstrated by the fact that this 

                                           
1  See, e.g., Castillo v. G&M Realty LP, No. 18-498, Dkt. No. 194 (2d Cir. May 

4, 2020); United States v. Johnson, No. 18-1503, Dkt. No. 154 (2d Cir. Feb. 21, 

2020); O’Donnell v. AXA Equitable Life Ins. Co., No. 17-1085, Dkt. No. 71 (2d Cir. 

June 7, 2018); Barclays, No. 16-1912, Dkt. No. 202 (2d Cir. Feb. 28, 2018); In re 

Petrobras, No. 16-1914, Dkt. No. 356 (2d Cir. Nov. 3, 2017). 
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Court has twice granted interlocutory review under Rule 23(f) in this case.  And in 

recent years, the Supreme Court has frequently addressed issues relating to the Basic 

presumption, as well as the scope of the securities laws and class-certification 

requirements more generally.  See pp. 16-17, infra. 

This Court’s refusal to consider the nature of the challenged statements 

contravenes the clear teaching of Halliburton II that “defendants must be afforded 

an opportunity before class certification to defeat the [Basic] presumption through 

evidence that an alleged misrepresentation did not actually affect the market price 

of the stock.”  573 U.S. at 284.  And when that blanket rule is combined with the 

Court’s articulation and application of the burden of persuasion, the Court’s decision 

effectively renders “the Basic presumption [] truly irrebuttable and class certification 

[] all but a certainty in every case.”  955 F.3d at 278 (Sullivan, J., dissenting).  In 

light of the substantial questions presented and the importance of this case to the 

development of securities law in this and other circuits, there is a “reasonable 

probability” that the Supreme Court will grant certiorari to clarify the operation of 

the Basic presumption at the class-certification stage.  United States v. Silver, 954 

F.3d 455, 458 (2d Cir. 2020). 

There is also good cause for a stay.  Because of “substantial in terrorem 

settlement pressures,” class certification in a securities case typically leads to the 

“extort[ion] [of a] settlement[]” by “plaintiffs with weak claims” but significant 
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potential damages.  Halliburton II, 573 U.S. at 296 n.7 (Thomas, J., concurring in 

judgment).  Absent a stay, the district court may proceed to schedule a trial to resolve 

Plaintiffs’ claim that “they lost over $13 billion.”  955 F.3d at 260.   

A stay will conserve judicial and party resources that otherwise would be 

spent on providing class notice, resolving a summary-judgment motion, and 

preparing for what would be a lengthy and complex multibillion-dollar trial.  In order 

to alleviate those burdens and to protect the Supreme Court’s ability to consider 

Defendants’ forthcoming petition for certiorari, a stay is warranted.  Particularly 

given that discovery is complete and evidence fully preserved, Plaintiffs would 

suffer no material prejudice from the relatively short time—likely a few months—it 

would take to resolve Defendants’ petition. 

PROCEDURAL BACKGROUND 

A. Defendants’ Rule 23(f) Appeals  

On January 26, 2016, this Court granted Rule 23(f) review of the district 

court’s first order certifying a class.  (No. 16-250, ECF#1.)  On January 12, 2018, 

the Court vacated that order, concluding that the district court erred in requiring 

Defendants to show no price impact with “conclusive evidence,” but holding that 

Defendants bore the burden of rebutting the Basic presumption by a “preponderance 

of the evidence.”  879 F.3d 474, 485-86 (2d Cir. 2018). 
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On remand, the district court again certified a class.  On December 11, 2018, 

this Court granted Rule 23(f) review for a second time.  (ECF#1.) 

B. The Court’s Divided Opinion 

On April 7, 2020, a divided panel affirmed class certification.  The Court held 

that courts cannot consider the nature of the challenged statements in assessing price 

impact.  955 F.3d at 266-69.  Here, Plaintiffs claim as fraudulent Goldman Sachs’ 

aspirational “Business Principles” (e.g., “[o]ur clients’ interests always come first”) 

and warning that although the Firm has “extensive procedures and controls,” 

“conflicts of interest are increasing and a failure to appropriately ... deal with [them] 

could adversely affect our businesses” and “give rise to litigation or enforcement 

actions.”  (JA93, JA5716.)  Citing Amgen Inc. v. Connecticut Retirement Plans & 

Trust Funds, 568 U.S. 455 (2013), the majority reasoned that considering the 

challenged statements’ nature as price impact evidence would impermissibly 

“requir[e] courts to ask whether the alleged misstatements are … immaterial.”  955 

F.3d at 267. 

The Court then proceeded to apply the preponderance-of-the-evidence 

standard it had adopted in its earlier decision, concluding that the district court did 

not abuse its discretion by rejecting Defendants’ evidence of lack of price impact.  

Id. at 270-74.  The majority credited the district court’s finding that stock price 

declines, paired with Plaintiffs’ expert’s speculation that the declines were caused 
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by the challenged generic statements, were enough to “infer” that the statements 

“maintained” inflation in Goldman Sachs’ stock price for years “by the amount of 

the reduction” on Plaintiffs’ three “corrective-disclosure” dates.  Id. at 265, 270 n.18. 

In dissent, Judge Sullivan rejected the Court’s conclusion that courts may not 

consider at the class-certification stage the nature of challenged generic statements 

simply because that evidence is also relevant to materiality.  As he explained, “[t]he 

mere fact that such an inquiry ‘resembles’ an assessment of materiality does not 

make it improper.”  Id. at 278.  And the Court’s “rigid compartmentalization” of 

price impact and merits evidence is not “possible [under], much less required [by],” 

Supreme Court precedent.  Id. 

Judge Sullivan also disagreed with the Court as to the rebuttal evidence 

“necessary to overcome the Basic presumption.”  Id.  In addition to pointing to the 

generic nature of the challenged statements, Defendants offered corroborative 

economic evidence demonstrating that the statements had no price impact.  As Judge 

Sullivan warned, “the Basic presumption is truly irrebuttable and class certification 

is all but a certainty in every case” if “the mere assertion” that correction of routine 

generic statements “must have ‘at least contribute[d] to the stock price declines’” 

can “neutralize[]” Defendants’ “hard evidence” severing “the link between the 

alleged misrepresentation and ... the price ... paid by the plaintiff.”  Id. 
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ARGUMENT 

This Court should grant this motion to stay the mandate pending the filing of 

a certiorari petition because this case presents “substantial question[s]” for further 

review, and because “there is good cause.”  Fed. R. App. P. 41(d)(1).  The “balance 

[of] the equities” favors granting a stay, particularly because “irreparable harm” to 

Defendants is “likely to result from the denial of a stay.”  Rostker v. Goldberg, 448 

U.S. 1306, 1308 (1980) (Brennan, J., in chambers). 

I. This case presents substantial questions warranting Supreme Court 

review. 

As the Court has recognized, novel applications of the Basic presumption “can 

have a significant effect on the law of class actions because the presumption ... is 

often essential to class certification in securities suits.”  Hevesi, 366 F.3d at 77.  This 

case clearly presents substantial questions for Supreme Court review concerning the 

operation of the Basic presumption that will have far-reaching consequences for 

securities class actions.  Defendants respectfully submit that this Court’s decision on 

those questions is inconsistent with Supreme Court precedent and raises a conflict 

among the courts of appeals.  A stay pending final resolution of those issues is 

therefore warranted. 
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A. This case presents a substantial question concerning whether 

defendants may use the nature of challenged statements to show 

lack of price impact. 

The Supreme Court’s review is warranted because this Court’s decision 

conflicts with Halliburton II on a fundamental question concerning the scope of 

evidence defendants may use to rebut the Basic presumption.  Citing Amgen, the 

Court held that defendants may not rely on the nature of the challenged statements 

as evidence of lack of price impact because doing so would impermissibly 

“smuggl[e] materiality into Rule 23.”  955 F.3d at 267.  But in Amgen, the Supreme 

Court held only that “plaintiffs are not required to prove materiality at the class-

certification stage” and said nothing about what evidence defendants may use to 

rebut price impact.  568 U.S. at 468 (emphasis added).  That exact issue was resolved 

by the Supreme Court’s subsequent decision in Halliburton II, which establishes that 

defendants are entitled to present price impact evidence at the class-certification 

stage even if such evidence also bears on a merits issue. 

In Halliburton II, plaintiffs argued that defendants could not present evidence 

of a lack of price impact that also would disprove loss causation.  573 U.S. at 282.  

In doing so, plaintiffs relied on Amgen, asserting that evidence relevant to a merits 

element, such as materiality and loss causation, cannot be considered at the class-

certification stage, because such evidence would “defeat every plaintiff’s claim on 

the merits.”  Id.  The Supreme Court squarely rejected plaintiffs’ argument, holding 
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that courts may not “artificially limit” the evidence defendants may use to rebut the 

Basic presumption by showing an absence of price impact, “even though such proof 

is also highly relevant at the merits stage.”  Id. at 283. 

The Supreme Court thus made clear that defendants can present evidence of 

lack of price impact that also would disprove the merits element of loss causation, 

even though it had held three years earlier in Halliburton I that defendants cannot 

challenge loss causation itself at the class-certification stage.  Id. at 282-84.  The 

Court emphasized that defendants can rebut the Basic presumption through “any 

showing that severs the link between the alleged misrepresentation and either the 

price received (or paid) by the plaintiff.”  Id. at 269 (emphasis added).  Accordingly, 

on remand from Halliburton II, the district court held that the same evidence used 

to disprove loss causation also showed that the statements had no price impact.  See 

Erica P. John Fund, Inc. v. Halliburton Co., 309 F.R.D. 251, 273 (N.D. Tex. 2015). 

Further review is warranted in this case because this Court’s decision 

contravenes Halliburton II’s clear mandate that courts should not “artificially limit” 

price impact evidence simply because “such proof is also highly relevant at the 

merits stage.”  Id. at 283.  Indeed, even before Halliburton II, the Supreme Court 

admonished courts to resolve class-certification issues, “even when that requires 

inquiry into the merits of the claim.”  Comcast Corp. v. Behrend, 569 U.S. 27, 35 

(2013).  As the Court has explained, it “cannot be helped” that “rigorous analysis” 
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of class certification will “frequently” involve “some overlap with the merits of the 

plaintiff’s underlying claim.”  Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 351 

(2011). 

In Halliburton II, the Supreme Court emphasized that whether “a 

misrepresentation ‘was reflected in the market price at the time of [the] 

transaction’—that it had price impact—is ‘Basic’s fundamental premise,’” and “thus 

has everything to do with the issue of predominance at the class certification stage.”  

573 U.S. at 283.  Accordingly, it is impossible to reconcile Halliburton II with this 

Court’s conclusion that “[w]hether alleged misstatements are too general to 

demonstrate price impact has nothing to do with the issue of whether common 

questions predominate over individual ones.”  955 F.3d at 268. 

Supreme Court review is all the more likely because this Court’s decision is 

also in significant tension with a Ninth Circuit decision holding that plaintiffs must, 

at a minimum, “allege materiality with sufficient plausibility” to invoke the Basic 

presumption at the class-certification stage.  Conn. Ret. Plans & Tr. Funds v. Amgen 

Inc., 660 F.3d 1170, 1177 (9th Cir. 2011) (emphasis added), aff’d, 568 U.S. 455 

(2013).  Indeed, in Amgen, the Supreme Court acknowledged that plaintiffs “must 

do more than plausibly plead … material[ity]” to invoke the Basic presumption, 

explaining that, “[b]ecause immaterial information, by definition, does not affect 

market price, it cannot be relied upon indirectly by investors who, as the fraud-on-
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the-market theory presumes, rely on the market price’s integrity.”  568 U.S. at 459, 

466-67 (emphasis added). 

This case is an excellent vehicle for the Supreme Court to address whether the 

nature of challenged statements may be used to show lack of price impact at the 

class-certification stage, because that issue is outcome-determinative.  The generic 

statements Plaintiffs challenge are of a piece with those that this Court has repeatedly 

deemed “too general to cause a reasonable investor to rely upon them.”  City of 

Pontiac Policemen’s & Firemen’s Ret. Sys. v. UBS AG, 752 F.3d 173, 177, 183 (2d 

Cir. 2014) (generic “representations regarding [] risk management policies” and 

“compliance, reputation, and integrity”); see also, e.g., ECA v. JP Morgan Chase 

Co., 553 F.3d 187, 205-06 (2d Cir. 2009) (generic statements that JP Morgan “‘set 

the standard’ for ‘integrity’” and had “highly disciplined” “risk management 

processes”); Defs.’ Br. 4 n.1 (summarizing cases). 

If the Court had allowed itself to consider the nature of these generic 

statements, this case would have been decided in Defendants’ favor:  statements that 

“do not invite reasonable reliance” cannot serve as the predicate for the Basic 

presumption of reliance.  Singh v. Cigna Corp., 918 F.3d 57, 60 (2d Cir. 2019).  As 

Judge Sullivan explained, “the generic quality of Goldman’s alleged misstatements” 

provides “the obvious explanation” for why those statements had no price impact:  
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“no reasonable investor would have attached any significance to the generic 

statements on which Plaintiffs’ claims are based.”  955 F.3d at 278. 

This question goes to the heart of this case, and it plainly warrants Supreme 

Court review. 

B. This case presents a substantial question concerning the standard 

for rebutting the Basic presumption at the class-certification stage. 

In addition, this case presents an important question concerning the standard 

that applies when a defendant seeks to rebut the Basic presumption at the class-

certification stage.  This Court’s earlier decision to impose the burden of persuasion 

on the defendant directly conflicts with an Eighth Circuit decision on that critical 

issue.  Defendants may appropriately present that question to the Supreme Court on 

review of this Court’s most recent decision, which applied the standard from the 

earlier decision.  See Mercer v. Theriot, 377 U.S. 152, 153-54 (1964) (collecting 

cases). 

In Best Buy, the Eighth Circuit held that “defendants had the burden to come 

forward with evidence showing a lack of price impact,” leaving plaintiffs with the 

ultimate burden of persuasion.  818 F.3d at 782.  In so doing, the Eighth Circuit 

relied on Rule 301, which provides that “the party against whom a presumption is 

directed has the burden of producing evidence to rebut the presumption” while the 

burden of persuasion “remains on the party who had it originally.” 
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In its earlier decision in this case, by contrast, this Court disagreed with the 

Eighth Circuit’s application of Rule 301, instead following a then-recent Second 

Circuit decision holding that defendants “bear the burden of persuasion to rebut the 

Basic presumption by a preponderance of the evidence.”  879 F.3d at 478; see 

Waggoner v. Barclays PLC, 875 F.3d 79, 103 (2d Cir. 2017), cert. denied, 138 S. 

Ct. 1702 (2018).  In that decision, this Court found that Rule 301 “impose[d] no 

impediment to [its] conclusion that the burden of persuasion, not production, to rebut 

the Basic presumption shifts to defendants.”  Barclays, 875 F.3d at 103. 

Although the Court suggested in a footnote that Best Buy’s conclusion that 

defendants bear only a “burden of production” in rebutting the Basic presumption 

“appears to be dictum,” id. at 103 n.36, the Eighth Circuit squarely held that 

Rule 301 provided the appropriate standard for rebutting the Basic presumption and 

applied that rule to the facts before it, Best Buy, 818 F.3d at 782.  Other courts have 

since recognized as much.  See, e.g., Bing Li v. Aeterna Zentaris, Inc., 324 F.R.D. 

331, 344 (D.N.J. 2018) (characterizing Best Buy as holding that “defendant bears the 

burden of producing evidence to rebut the [Basic] presumption”); KBC Asset Mgmt. 

NV v. 3D Sys. Corp., 2017 WL 4297450, at *8 (D.S.C. Sept. 28, 2017) (same); 

Marcus v. J.C. Penney Co., 2016 WL 8604331, at *5 n.1 (E.D. Tex. Aug. 29, 2016) 

(same). 
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The allocation of the burden has an outcome-determinative effect here.  In 

Best Buy, the Eighth Circuit concluded that the defendants’ “evidence of no ‘front-

end’ price impact”—i.e., that the stock price did not go up when defendants made 

the challenged statement—satisfied their “burden to come forward with evidence 

showing a lack of price impact.”  818 F.3d at 782-83.  Defendants here also presented 

uncontroverted evidence of no “front-end” price impact, but the Court concluded 

that Defendants failed to carry their “heavy burden.”  955 F.3d at 270 n.18. 

If anything, Defendants offered significantly more evidence than the 

defendants in Best Buy.  As Judge Sullivan emphasized, Defendants “demonstrated 

that the prior disclosures [of Goldman Sachs’ alleged client conflicts]—as set forth 

in 36 separate news reports over many months—had no impact on Goldman’s stock 

price.”  Id. at 278.  Defendants also submitted economic evidence that news of 

government enforcement activity—not the revelation that Goldman Sachs did not 

perfectly comply with its Business Principles or successfully manage all conflicts—

“accounted for the full” amount of the stock drops on Plaintiffs’ “corrective-

disclosure” dates.  (JA4964, JA4962-96.) 

In response, Plaintiffs submitted no evidence of price impact whatsoever.  

Instead, as Judge Sullivan explained, Plaintiffs’ expert demonstrated only that 

Goldman Sachs’ stock price declined at the end of the class period in response to 

negative news about the Firm and failed to “differentiat[e] between the price impact 
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of the conflict disclosures and the price impact of the enforcement actions”—the 

central issue for class certification.  955 F.3d at 277.  If Defendants’ economic 

evidence, combined with the generic nature of the challenged statements, was 

nevertheless insufficient to rebut the Basic presumption, then no showing ever could 

suffice, rendering the Basic presumption “truly irrebuttable” and class certification 

“all but a certainty in every case.”  Id. at 278.  For that reason, too, this case warrants 

Supreme Court review. 

C. The questions presented are strong candidates for Supreme Court 

review. 

In recent years, the Supreme Court has frequently granted certiorari on issues 

bearing on the operation of the Basic presumption at the class-certification stage,2 

the scope of the federal securities laws,3 and the application of class-action standards 

more generally—especially where, as here, a court of appeals’ decision makes it 

                                           
2  See, e.g., Halliburton II, 573 U.S. 258; Amgen, 568 U.S. 455; Erica P. John 

Fund, Inc. v. Halliburton Co., 563 U.S. 804 (2011). 

3  See, e.g., Liu v. SEC, 140 S. Ct. 451 (2019); Lorenzo v. SEC, 139 S. Ct. 1094 

(2019); Cyan, Inc. v. Beaver Cty. Emps. Ret. Fund, 138 S. Ct. 1061 (2018); Cal. 

Pub. Emps.’ Ret. Sys. v. ANZ Sec., Inc., 137 S. Ct. 2042 (2017); Leidos, Inc. v. 

Indiana Pub. Ret. Sys., 137 S. Ct. 1395 (2017); Omnicare, Inc. v. Laborers Dist. 

Council Const. Indus. Pension Fund, 575 U.S. 175 (2015). 
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easier to certify a class.4  This case implicates all of those issues, with sweeping 

consequences for securities class actions.  These are precisely the type of “broad, 

open questions of law” “conducive to review by the Supreme Court.”  Silver, 954 

F.3d at 460. 

In Halliburton II, the Supreme Court struck a careful balance by retaining the 

judge-made Basic presumption yet affording defendants a meaningful opportunity 

to rebut the presumption at the class-certification stage.  This case has significantly 

disrupted that balance by restricting the evidence defendants may offer as part of 

their rebuttal showing and then setting an unduly high standard that defendants must 

meet. 

The practical effects of this Court’s decision are far-reaching.  Because the 

Court did not consider the nature of the challenged statements, it applied the 

inflation-maintenance theory to generic statements about business principles and 

risk controls that, as this Court and other courts have repeatedly held, “no reasonable 

investor would have attached any significance to.”  955 F.3d at 278 (Sullivan, J., 

dissenting).  Courts in this circuit and others have previously applied the inflation-

maintenance theory only to specific statements about financial or operational 

                                           
4  See, e.g., China Agritech, Inc. v. Resh, 138 S. Ct. 1800 (2018); Microsoft 

Corp. v. Baker, 137 S. Ct. 1702 (2017); Comcast, 569 U.S. 27; Wal-Mart, 564 U.S. 

338. 
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information that, by their nature, can impact a company’s stock price, not to generic 

statements as here.  (See Defs.’ Br. 35-40 (collecting cases).) 

Following this Court’s decision, future plaintiffs seeking class certification 

need only claim that generic statements, of the type that all public companies make, 

maintained stock price inflation and then point to a stock price decline at the end of 

the class period.  As Defendants’ amici have explained, the Court’s decision “risks 

leading to increased litigation for the countless companies which also make general, 

aspirational corporate statements that could be converted into inflation-maintenance 

claims and classes following any negative corporate announcement causing a stock 

price drop.”  (SIFMA/BPI En Banc Br. 4.)  That is critical because, as the Court 

recognized, plaintiffs now rely on the inflation-maintenance theory to certify classes 

in more than 70% of securities cases in which defendants try to rebut price impact.  

955 F.3d at 266 n.9. 

By excluding the nature of the challenged statements as evidence of price 

impact and imposing an unduly onerous burden on defendants seeking to rebut price 

impact, this Court’s decision nullifies Halliburton II’s promise that defendants may 

rebut price impact through “any showing that severs the link between the alleged 

misrepresentation and either the price received (or paid) by the plaintiff.”  573 U.S. 

at 269.  The potential for abuse of the Court’s ruling is substantial.  Creative plaintiffs 

can easily concoct claims based on generic statements that will be certifiable under 
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the Court’s ruling despite a lack of evidence that any investor relied on any alleged 

misstatements, thus risking turning Rule 10b-5 into a “scheme of investor’s 

insurance.”  Halliburton II, 573 U.S. at 286 (Thomas, J., concurring in judgment).  

That is not what the Supreme Court intended in Halliburton II. 

For all of these reasons, there is a reasonable probability that the Supreme 

Court will grant review, especially given the outpouring of amici support on both 

sides, and the strong dissent from the majority’s decision. 

II. Good cause exists for a stay of the mandate. 

A. Defendants will suffer irreparable harm absent a stay. 

Defendants will suffer irreparable harm if proceedings continue in the district 

court while the Rule 23(f) appeal has not yet concluded.  Because discovery is 

complete, and the parties have submitted briefs on Defendants’ summary-judgment 

motion, absent a stay, trial may go forward after provision of class notice and 

resolution of summary judgment.  The district court will need to devote substantial 

resources to deciding summary judgment and managing pre-trial proceedings, and 

the parties will incur the massive costs associated with preparing for trial in this 

potentially multibillion-dollar case—a waste of time and resources if the Supreme 

Court grants certiorari and reverses.  See Chandler v. Cook Cty., 282 F.3d 448, 451 

(7th Cir. 2002) (staying mandate and noting “injury that [defendant] could suffer if 

it is required to prepare for trial before the Supreme Court takes action”); Pena v. 
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Taylor Farms Pac., Inc., 2015 WL 5103157, at *5 (E.D. Cal. Aug. 31, 2015) (noting 

that “[m]any courts have found the costs of pretrial litigation, incurred unnecessarily, 

would constitute irreparable harm”).  Indeed, allowing the case to proceed could 

create confusion for absent class members if Plaintiffs provide the requisite notice 

and opportunity to opt out, only to have the Supreme Court hold that the class was 

not properly certified in the first place. 

In addition, continued proceedings in the district court could result in a 

settlement compelled by the “inordinate or hydraulic pressure” created by class 

certification before the Supreme Court can act on Defendants’ petition, Hevesi, 366 

F.3d at 80, effectively depriving Defendants of their right to seek Supreme Court 

review of this Court’s decision.  See In re Rhone-Poulenc Rorer, Inc., 51 F.3d 1293, 

1298 (7th Cir. 1995) (Posner, J.) (class certification “will inflict irreparable harm” 

on defendants due to “intense pressure to settle”).  Indeed, in its decision in this case, 

this Court expressly recognized the “widespread understanding” that “class 

certification can pressure defendants into settling large claims, meritorious or not, 

because of the financial risk of going to trial.”  955 F.3d at 269. 

Pausing this case for a brief period to allow for the Supreme Court to 

determine whether to grant certiorari is thus eminently reasonable. 
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B. Plaintiffs will not be injured by a stay. 

On January 23, 2019, the district court granted the parties’ joint request for a 

stay pending this Court’s adjudication of Defendants’ second Rule 23(f) appeal.  See 

No. 10-cv-03461, ECF#239 (S.D.N.Y. Jan. 23, 2019).  The position of the parties 

has not changed since that time.  Defendants acknowledge the lengthy history of this 

action, but there is no risk that Defendants would be unable to pay a final judgment 

if one is entered against them.  See Barnes v. E-Sys., Inc. Grp. Hosp. Med. & 

Surgical Ins. Plan, 501 U.S. 1301, 1305 (1991) (Scalia, J., in chambers) (granting 

stay). 

Nor is there any basis to suggest that witnesses’ memories will fade or 

evidence will be lost without immediately resuming district proceedings.  The 

discovery record, including testimony from numerous witnesses, is set and fully 

preserved, and there are no pending deadlines in the district court.  Moreover, the 

duration of this action has resulted not from any actions by Defendants to delay, but 

rather from the complexities of this litigation, Plaintiffs’ discovery strategies, and 

two interlocutory appeals warranted by novel class-certification rulings. 

A stay pending Defendants’ petition would at most result in a relatively short 

delay in this already long-running case.  The Supreme Court would likely act on the 

petition for certiorari by the end of this calendar year.  If the petition is denied, the 

district court proceedings would resume at that time.  And if the petition is granted, 
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a stay would obviously be warranted for the additional time that it takes the Supreme 

Court to resolve the questions presented and potentially to decertify this class action. 

CONCLUSION 

The motion to stay the mandate should be granted. 

 

 

 

Kannon K. Shanmugam 

PAUL, WEISS, RIFKIND,  

WHARTON & GARRISON LLP 
2001 K Street, N.W. 

Washington, DC 20006-1047 

(202) 223-7300 

 

 

 

 

Respectfully submitted, 

/s/ Robert J. Giuffra, Jr. 

Richard H. Klapper 

Robert J. Giuffra, Jr. 

David M.J. Rein 

Benjamin R. Walker 

Julia A. Malkina 

Jacob E. Cohen 

SULLIVAN & CROMWELL LLP 

125 Broad Street 

New York, New York 10004-2498 

(212) 558-4000 

Attorneys for Defendants-Appellants The Goldman Sachs Group, Inc.; Lloyd C. 

Blankfein; David A. Viniar; and Gary D. Cohn 
 

June 19, 2020 

Case 18-3667, Document 280, 06/19/2020, 2866736, Page29 of 30



 

 

CERTIFICATE OF COMPLIANCE 

This motion complies with the word limit of Federal Rule of Appellate 

Procedure 27(d)(2) because, excluding the parts of the motion exempted by Federal 

Rule of Appellate Procedure 32(f), this motion contains 4,881 words. 

This motion complies with the typeface requirements of Federal Rule of 

Appellate Procedure 32(a)(5) and the type-style requirements of Federal Rule of 

Appellate Procedure 32(a)(6) because this motion has been prepared in a 

proportionally spaced typeface using Microsoft Word 2016 in 14-point Times New 

Roman font. 

 

  /s/ Jacob E. Cohen                            

 Jacob E. Cohen 

 

Dated: June 19, 2020 

Case 18-3667, Document 280, 06/19/2020, 2866736, Page30 of 30




