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Last November, Justice Samuel Alito of the U.S. Supreme Court issued a very unusual six-page opinion about what was, in turn,
a highly unusual practice by U.S. District Judge Harold Baer of Manhattan. The Supreme Court denied certiorari to the objector
in a class action settlement Baer had approved. But Justice Alito had harsh words about Judge Baer's "standard practice" of
ordering class counsel to staff cases with women and minority lawyers to fairly reflect the composition of the class. Baer had
done so in the case before the court, which involved an antitrust class action against Sirius, and in at least three other class
actions he oversaw.

"I am hard�pressed to see any ground on which Judge Baer's practice can be defended," Alito wrote. Racial and gender-based
class counsel orders were akin to "court-approved discrimination," the justice said, probably wouldn't survive a constitutional
challenge. If the judge continued his errant ways, the Supreme Court might have to step in, Alito warned.

Other judges might be abashed by the very public Supreme Court rebuke of a practice that had already drawn attention and
controversy in New York. Not Judge Baer, who died Tuesday night at the age of 81, after 20 years on the federal bench and
10 as a state court judge in New York. Reuters reporter Bernard Vaughan called Baer after the Alito admonishment. Baer said
that he wasn't doing anything unconstitutional because he didn't actually require class counsel to assign particular lawyers to
cases but just to take race and gender into consideration. He also took Alito on directly.

The justice, he said, lacked "either understanding or interest" in the discrimination faced by blacks, Latinos and women. "So
for him to talk about it as if this is something we shouldn't look at is unfortunate," Baer told Vaughan.

Was the judge surprised, Vaughan asked, by Alito's unusual pronouncement? "I think the tongue-in-cheek answer would be that
I was surprised because of how much he's done in the way of supporting anti-discrimination laws over the years," Baer said.
"But that would be just a facetious comment." He said he fully intended to continue using orders in class actions to encourage
diversity and that he hoped the Supreme Court justices did indeed consider the constitutionality of those orders. "That would
be a wonderful thing," he said. "They ought to do that."

Judge Baer was never afraid to use the elevated perch of the federal bench to attempt to right what he considered wrongs. He
faced calls for his impeachment just two years into his term, when he ruled that prosecutors could not use evidence obtained
in the police search of a car in Washington Heights; the search was unreasonable, he said, because the men who placed drug-
filled duffel bags might have fled the scene for fear of racial mistreatment by the cops. As The New York Times reported in its
obituary of Baer, he stood firmly against discrimination and for civil liberties -- even the First Amendment rights of members
of the Ku Klux Klan. The Wall Street Journal called Baer "one of the judiciary's most polarizing figures."

Baer wasn't always right, as even he acknowledged from time to time. He was always trying, however, to do right.
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