
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
 
SEAFARERS PENSION PLAN 
derivatively on behalf of 
THE BOEING COMPANY, 
 
       Plaintiff, 
 
  v. 
 
ROBERT A. BRADWAY, et al., 
 
          Defendants, 
 
  and 
 
THE BOEING COMPANY, 
 
   Nominal Defendant. 

 
 
 
 

 Case No. 19 C 8095          
 

Judge Harry D. Leinenweber 
 
 

 
ORDER 

 
 This Motion asks whether a shareholder can file a derivative 

lawsuit in federal court in contravention of a defendant Delaware 

corporation’s bylaws. Plaintiff Seafarers Pension Plan, a 

shareholder of the Boeing Company, filed suit pursuant to 

Section 14(a) of the Securities and Exchange Act of 1934, alleging 

the dissemination of materially false and misleading proxy 

statements. Boeing moved to dismiss for forum non conveniens based 

on a bylaw it adopted that restricts the filing of derivative suits 

in any court but a Delaware state court. Plaintiff contends, 

however, that Boeing’s forum selection clause is unenforceable 

under both Delaware and federal law because it allegedly eliminates 
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a substantive right of Boeing’s shareholders to file a derivative 

suit in federal court, which in turn violates federal securities 

law. 

I.  Facts 

 Boeing is an international aerospace company incorporated 

under Delaware law. The Plaintiff is a Boeing shareholder. 

Plaintiff filed this action pursuant to the Securities and Exchange 

Act of 1934 (the “1934 Act”), alleging the dissemination of 

materially false and misleading proxy statements. The 1934 Act 

gives federal courts exclusive jurisdiction over derivative suits 

filed under the Act. The bylaw in question adopted by Boeing 

prohibits the filing of derivative suits in any court other than 

a Delaware state court.   

 A corporate bylaw constitutes a binding contract between a 

shareholder and the corporation. Boeing moves to dismiss pursuant 

to forum non conveniens because a Boeing shareholder, such as 

Plaintiff, may not file a derivative suit in federal court and a 

state court does not have jurisdiction to hear a federal derivative 

suit. Plaintiff contends that because the 1934 Act prohibits the 

filing of a suit in Delaware state court and the bylaw prohibits 

the shareholder from filing in federal court, the bylaw denies 

Boeing shareholders the substantive right to maintain a derivative 

suit under the 1934 Act, violating both federal and Delaware law. 
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II.  DISCUSSION 

 Boeing initially points out that the appropriate way to 

enforce a forum selection clause is under the doctrine of forum 

non conveniens. Atl. Marine Constr. Co., Inc. v. U.S. Dist. Court 

for W. Dist. Tex., 571 U.S. 49, 60 (2013). It further argues that 

certain Delaware cases foreclose Plaintiff’s suit. Boeing cites 

Salzberg v. Sciabacucchi, 2020 WL 1280785 (Del. Mar. 18, 2020) and 

Boilermakers Local 154 Ret. Fund v. Chevron Corp., 73 A.3d 934 

(Del Ch. 2013) for the propositions that forum selection provisions 

involving the Securities Act of 1933 (the “1933 Act”) (Salzberg) 

and the 1934 Act (Boilermakers) are valid and enforceable.   

 However, an analysis of these decisions show that they do not 

foreclose Plaintiff’s case. Salzberg involved the 1933 Act which, 

unlike the 1934 Act, grants jurisdiction to both state and federal 

courts. See generally Salzberg, 2020 WL 1280785. Therefore, unlike 

here, a plaintiff may maintain a suit pursuant to the 1933 Act in 

both a federal and a state court, but only in Delaware. 

Boilermakers, like this case, involved the 1934 Act. 73 A.3d at 

962. The bylaw provision in Boilermakers provided that a derivative 

action, such as the one Plaintiff brings here, can be filed in “a 

state or federal court located within the state of Delaware.” Id. 

at 942. Therefore, neither Salzburg nor Boilermakers involved a 

situation where a plaintiff was denied the right to bring a federal 
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securities case in a federal court. Consequently, neither of these 

cases dictate a result favoring Boeing. Thus, the validity of the 

bylaws is subject to further analysis. 

 Plaintiff places much emphasis on the statements in Salzberg 

and other cases that forum selection clauses are meant to protect 

procedural rights and not to impose substantive injury to the 

shareholders through enforcement. It specifically cites M/S Bremen 

v. Zapata Off-Shore Co., for the proposition that forum selection 

clauses should not be enforced where enforcement would be 

“unreasonable under the circumstances.” 407 U.S. 1, 10 (1972). 

Bremen identifies three grounds on which forum selection clauses 

may be invalidated “as applied”: 1) if enforcement would be 

“unreasonable and unjust;” 2) where the clause was procured through 

fraud or overreaching; or 3) “where enforcement would contravene 

strong public policy.” Id. at 15.  

 Generally, the first provision is related to logistics, i.e., 

whether the venue demanded would deprive a litigant of the 

opportunity to present its case in court and the normal questions 

arising in a motion for change of venue such as difficulty of 

enforcing subpoenas, facing greatly increased costs, etc. The 

Court does not understand Plaintiff to argue that it would be at 

a logistic disadvantage as a result of being forced to litigate in 

Delaware. The Court also does not understand Plaintiff to argue 

Case: 1:19-cv-08095 Document #: 27 Filed: 06/08/20 Page 4 of 10 PageID #:607



 
- 5 - 

 

that the bylaw was procured by fraud or overreaching. Thus, we are 

left with the question of whether the bylaw that denies a 

shareholder of a Delaware corporation the right to bring a cause 

of action for violating a securities law enacted by Congress 

violates public policy. 

 Boeing argues that because Delaware securities law provides 

for a derivative cause of action similar to that provided by the 

1934 Act, the bylaw does not deprive Plaintiff of a remedy and 

Plaintiff is not harmed substantively. In support, it cites Bonny 

v. Society of Lloyd’s, 3 F.3d 156 (7th Cir. 1993). In that case, 

Bonny sued to prevent Lloyd’s from enforcing an arbitration award 

Lloyd’s obtained in England under British law that was reduced to 

judgments against Bonny. Id. at 157–59. Bonny contended that 

British law denied plaintiffs many of the rights that they would 

have been able to assert had Lloyd’s been required to obtain its 

judgments in United States courts under United States law, 

including the provisions of the 1933 and 1934 Acts. Id. at 159. 

 Bonny appealed both the district court’s denial of a 

preliminary injunction that would prevent the enforcement of the 

arbitration award in a United States court and the dismissal. Id. 

at 157. In analyzing the case, the Seventh Circuit noted that the 

plaintiffs had entered into general undertakings with Lloyd’s, a 

form of contractual agreement that included both forum selection 
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and choice of law clauses. Id. at 158. The court further noted 

that prospective waivers of the protections of the United States 

securities laws could contravene important public policies if the 

selected forum, here Great Britain, did not provide similar 

protections. Id. at 160–61. While not identical, the court felt 

the remedies that British law provided were sufficient to satisfy 

the United States public policy of providing protections to the 

investing public. Id. at 161–62. The court also pointed out that 

Bonny had entered into international agreements in a foreign 

country, which were specifically subject to a foreign law clause. 

Id. at 162. 

 Boeing argues that Delaware law provides for a cause of action 

that is “substantially similar” to a federal derivative cause of 

action against corporate directors for failing to do exactly what 

Plaintiff contends that the Defendant directors failed to do. 

(Reply at 7, Dkt. No. 25.) Plaintiff contends, however, that the 

elements of a Delaware derivative claim against a director for 

misrepresentation are “very different” from those provided by the 

1934 Act. (Resp. at 19, Dkt. No. 22.) Examples cited by Plaintiff 

include that the standard of proof required under the 1934 Act is 

negligence while the standard of proof for a director’s non-

disclosure under Delaware law is “bad faith” and that the Delaware 

common law of candor does not regulate the same misconduct as the 
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does the 1934 Act. (Id. at 19–20.) Boeing points out however that 

Delaware law permits shareholders to bring a derivative claim 

against their corporate directors for failing “to disclose fully 

and fairly all material information within the board’s control 

when it seeks shareholder action.” (Reply at 7 (citing Stroud v. 

Grace, 606 A.2d 75, 84 (Del. 1992)).) This is precisely what 

Plaintiff complains here.    

 As stated previously, Boeing relies upon Bonny to explain why 

such differences that may exist between federal and Delaware law 

do not provide a basis for finding a public policy violation when 

a litigant is forced to litigate under foreign law. However, there 

is a distinction between the forum selection clauses in Bonny and 

those in this case: the general undertakings entered into by the 

plaintiffs in Bonny included forum selection clauses and choice of 

law provisions, while the Boeing bylaw does not contain a choice 

of law provision. In other words, the plaintiffs in Bonny had 

specifically agreed that they would be bound to litigate in England 

under British law. Here the bylaw says nothing about choice of 

law, although it would logically follow that a litigant be subject 

to jurisdictional limitations.     

 There certainly are good reasons for a Delaware corporation 

to adopt such a bylaw. A corporation would undoubtably prefer to 

have its directors’ conduct regulated by a single law subject to 

Case: 1:19-cv-08095 Document #: 27 Filed: 06/08/20 Page 7 of 10 PageID #:610



 
- 8 - 

 

enforcement in a single forum, rather than subject to multiple 

laws in different jurisdictions. Forum selection clauses have as 

their main benefit the avoidance of multi-forum litigation. It is 

obvious that consolidation of litigation, either direct or 

derivative, in a single forum would be a cost benefit. Many major 

corporations have headquarters in states other than the one whose 

laws incorporated them. Thus, without a forum selection clause, a 

corporation might have to defend its directors in multiple forums, 

such as the state of its incorporation, the state where its 

headquarters is, and in federal court. Multi-forum litigation 

could also lead to inconsistent verdicts. See Boilermakers, 73 

A.3d at 943–44. 

 Plaintiff’s last major argument is that applying the forum 

selection clause to force a shareholder to file a state derivative 

action as opposed to a federal derivative action violates the anti-

waiver provision contained in the 1934 Act. Section 78 cc(a) 

provides that “[a]ny condition, stipulation, or provision binding 

any person to waive compliance with any provision of this chapter 

or of any rule or regulation thereunder, or of any rule of a self-

regulatory organization, shall be void.” 15 U.S.C. § 78cc(a). 

Plaintiff contends that enforcing the bylaw as written acts as a 

waiver of a shareholder’s right to file a federal derivative suit 

under the 1934 Act, which violates this waiver provision. In 
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response, Boeing cites Bonny where the plaintiffs presented the 

same argument that the forum selection provision constituted a 

waiver of the protections of the 1933 Act. (Reply at 8.)  

 In Bonny, the Seventh Circuit stated that the inclusion of 

anti-waiver provisions made clear that Congress intended that the 

public policy espoused by these acts “should not be thwarted.” 

Bonny, 3 F.3d at 160. However, the court analyzed the laws 

available in England and found, although certain of the protections 

provided by the federal securities law were not available under 

English law, what was available was sufficient so that the 

plaintiffs’ substantive rights were not violated and the entering 

into the general undertakings did not constitute a waiver of any 

substantive rights provided by the federal securities laws. Id. at 

160–61. 

 While Bonny involved an international agreement, the same 

reasoning was extended to domestic agreements in Spenta 

Enterprises, Ltd. v. Coleman, 574 F. Supp. 2d 851 (N.D. Ill. 2008). 

Spenta involved a contract that required a securities case be filed 

in Illinois state court. Id. at 853. The court said that the 

reasoning in Bonny applied equally to domestic agreements and, 

specifically, the availability of the Illinois securities law and 

Illinois common law fraud were more than adequate substitutes to 

federal securities laws to vindicate shareholders’ substantive 

Case: 1:19-cv-08095 Document #: 27 Filed: 06/08/20 Page 9 of 10 PageID #:612



 
- 10 - 

 

rights. Id. at 857. The court also cited Pong v. American Capital 

Holdings, Inc., 2007 WL 657790 (E.D. Cal. Feb. 28, 2007), which 

collected cases rejecting plaintiff’s waiver argument. Spenta, 574 

F. Supp. 2d at 857.  

 Ultimately, the Court is sympathetic to Plaintiff’s arguments 

because it is denied the right to proceed in federal court under 

a duly enacted federal law. But, the weight of authority backs 

Boeing’s position. Therefore, the Court grants Boeing’s Motion to 

dismiss for forum non conveniens. 

III.  CONCLUSION 

 For the reasons stated herein, Defendant Boeing’s Motion to 

Dismiss (Dkt. No. 11) is granted.  

 
IT IS SO ORDERED. 
 
 
 
 
 
 
 
              
       Harry D. Leinenweber, Judge 
       United States District Court 
 
Dated: 6/8/2020  
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