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PRELIMINARY STATEMENT 

It is a “cardinal precept” of Delaware law that “the business and affairs of a 

corporation…shall be managed by or under the direction of a board of directors….”  

Aronson v. Lewis, 473 A.2d 805, 811 (Del. 1984) (quoting 8 Del. C. § 141(a)).  

Because “directors are responsible for the proper management of the corporation” 

they should “be treated as a joint client when legal advice is rendered to the 

corporation through one of its officers or directors.”  Kalisman v. Friedman, 2013 

WL 1668205, at *4 (Del. Ch. Apr. 17, 2013).  As joint clients, they are entitled to 

privileged information.  Id. 

Here, there is no question that the Company’s outside counsel advised The 

We Company’s (the “Company”) management team on matters concerning the 

Company.  Yet management’s brief makes the unprecedented assertion that it can 

shield such privileged information from the very persons charged with managing the 

business and affairs of the Company: the board of directors.  Although the Court 

directed that this briefing discuss “that the communications at issue here over which 

privilege is asserted are privileged against both the directors affiliated with SoftBank 

and the Special Committee” (8/7/20 Tr. at 23:2-7), the fact that management has 

claimed privilege against the entire board is conspicuously absent from 

management’s brief.  Instead, it focuses solely on the purported “adversity” of the 

Special Committee to the Company.   
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According to management’s brief, the members of the Special Committee lost 

their status as joint clients of Company counsel after responding to a letter sent by 

the Company’s controlling stockholder that attacked the Special Committee’s 

authority.  Specifically, management claims that the Special Committee became 

“adverse” to the Company when it defended its authority to pursue litigation against 

SoftBank.  But a disagreement between the Special Committee and the Company’s 

controlling stockholder about the Special Committee’s authority to sue on the 

Company’s behalf did not cut off the Special Committee’s entitlement to Company 

legal advice.  In fact, just before this so-called “adversity” arose, the Company’s 

outside counsel regularly advised the Special Committee—including with regard to 

filing this case.  The only adversity is between the Company—on whose behalf the 

Special Committee is acting—and SoftBank, the controller that breached its 

contractual obligations to the Company. 

Now, the Special Committee seeks limited discovery into the creation, 

independence, and process of a “New Committee” of directors that was put in place 

to determine the Special Committee’s authority to pursue this litigation.  The idea 

for that New Committee—whose members were highly-paid mercenaries with fixed, 

two-month terms and a single job—was apparently conceived of by Company 

counsel and management (including a director who was appointed to the board by 

SoftBank).  The discovery sought by the Special Committee is narrowly focused and 
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necessary to test the entire fairness of the New Committee’s process and 

conclusions—which directly and exclusively benefit the controller.     

At bottom, management of a controlled company is attempting to withhold 

from directors privileged information about actions that benefitted the Company’s 

controller.  But neither management nor Company outside counsel has the right to 

do so.  The directors—who are charged with overseeing the Company—are entitled 

to access their counsel’s communications as joint clients.  Accordingly, the Court 

should order management and Company outside counsel to produce the materials 

requested by the Special Committee and permit the Special Committee to depose 

three key Company witnesses.      

BACKGROUND 

A. The Formation of the Special Committee  

The Special Committee was formed in October 2019 in connection with 

proposed transactions that “would result in SoftBank acquiring majority economic 

ownership and voting control of the Company,” which were memorialized in the 

October 22, 2019 Master Transaction Agreement (“MTA”).  Compl. ¶¶24, 39; Dkt. 

5, Ex. A (Resolutions).  Messrs. Frankfort and Dunlevie were selected as the Special 

Committee members because the Company’s board of directors (the “Board”) 

determined “that each of them is free of any material conflict of interest relating to 

[the proposed transactions], SoftBank and Adam Neumann.”  Dkt. 75, Ex. A 
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(Resolutions).  The Special Committee retained independent counsel at Wilson 

Sonsini Goodrich & Rosati, P.C. (“WSGR”) and was also regularly advised by the 

Company’s outside counsel Skadden, Arps, Slate, Meagher & Flom LLP 

(“Skadden”).   

The Board broadly authorized the Special Committee to “exercise all rights 

and powers of the Board to the fullest extent permitted by the Delaware General 

Corporation Law in connection with” the proposed transaction.  Id. The Special 

Committee was also authorized to “take any and all steps [it] deems necessary and 

in the best interests of the Company and the Company’s stockholders to preserve for 

the Company’s stockholders the value of the Company….”  Id.  Consistent with the 

MFW framework, the MTA was conditioned both on the Special Committee’s 

approval and the approval of a majority of the Company’s disinterested stockholders.  

Compl. ¶38.     

In exchange for various control rights—including for SoftBank Group Corp. 

(“SBG”) and SoftBank Vision Fund (AIV M1) L.P. (“Vision Fund” and, with SBG, 

“SoftBank”) to install management and appoint half of the Board—and significant 

economic benefits for SoftBank, the Special Committee bargained for a tender offer 

through which SoftBank would provide much-needed liquidity to the Company’s 

minority stockholders.  On April 1, 2020, SoftBank informed the Company that it 

would not close the Tender Offer.  After being advised by WSGR and Skadden, the 
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Special Committee—pursuant to the authority granted to it by the Board—filed this 

action on April 7, 2020 against SoftBank.  Dkt. 55.  The Special Committee sought 

to, among other things, enforce the Company’s contractual rights under the MTA 

and compel specific performance of the tender offer.   

B. SoftBank’s Attacks on the Special Committee’s Authority 

On April 17, 2020, SoftBank took dual approaches to terminating the 

litigation.  SBG and Vision Fund moved to dismiss the Special Committee’s 

complaint, asserting that it lacked authority to pursue claims on behalf the Company.  

Dkt. 30, 31.  The same day, SoftBank, through its litigation counsel, sent a letter to 

the SoftBank-controlled Board, wrongly claiming the broad authorizing language in 

the resolutions creating the Special Committee must be read narrowly to exclude the 

Committee’s ability to enforce the MTA.  Dkt. 238 (“Skadden Br.,” Ex. 1 

(“SoftBank Letter”)).  SoftBank further claimed that the Special Committee 

members have “substantial, personal conflicts” as a result of their positions as 

minority stockholders, despite the Board’s finding otherwise in October 2019.  

SoftBank asked the Board to “move quickly to confirm that the Special Committee 

is not authorized to act on behalf of WeWork in the present lawsuit.”  Id. 

On April 18, 2020, the Special Committee met telephonically to discuss the 

SoftBank Letter.  Like many prior Special Committee meetings—including those 

where the decision to initiate litigation against SoftBank was made—Skadden 
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(including Graham Robinson) was invited to attend.  Skadden Br. at 4.  Mr. Robinson 

and his partner joined the meeting for a discussion regarding the SoftBank Letter 

and, following discussion, noted that—as counsel to the Company—they would 

advise the Board on the matters raised in the letter.  Id. at 4-5.  After Skadden left 

the meeting, the Special Committee instructed WSGR to prepare a response to the 

SoftBank Letter.    

On April 20, 2020, the Special Committee members sent a letter to their fellow 

directors, refuting the many self-serving and erroneous assertions in the SoftBank 

Letter.  Skadden Br., Ex. 2 (“April 20 Letter”).  The April 20 Letter reminded the 

Board of the detailed language in the resolutions empowering the Special Committee 

and cited Delaware law supporting its authority to enforce the MTA.  Id.  The April 

20 Letter also refuted SoftBank’s assertion that the Committee was “conflicted,” 

explaining that nothing had changed since the Board’s prior determination that 

Messrs. Frankfort and Dunlevie were not conflicted with respect to the MTA.  The 

April 20 Letter expressed concern that—should the SoftBank-affiliated directors act 

to disband the Special Committee at SoftBank’s behest—those directors could 

subject themselves and the Company to liability.  Id.  Nothing in the April 20 Letter 

expressed any adversity whatsoever against the Company.  To the contrary, the 

Special Committee was acting in the Company’s interests to ensure valuable claims 

were pursued.   
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 At some point after the April 20 Letter was sent, Skadden and Company 

management apparently (and secretly) decided to undertake an inherently tainted 

process to create a temporary “New Committee” of the Board to revisit the Special 

Committee’s mandate.  On April 29, 2020, the Board was hastily convened and 

advised by Skadden that, because the entire Board was conflicted, it should appoint 

“temporary” directors to determine the scope of the Special Committee’s authority, 

who would leave the Board upon fulfilling this limited purpose.  Dkt. 55.  The 

SoftBank-controlled Board—voting 6 to 2—approved retaining Heidrick & 

Struggles (an executive search firm) to identify the New Committee members. 

C. The Company’s Refusal of the Special Committee’s Section 220(d) 

Requests on Privilege Grounds 

Because basic facts about the impetus for the New Committee—including 

who conceived of the idea, why Heidrick & Struggles was chosen, and what 

instructions Heidrick & Struggles was given—were withheld from the Special 

Committee, the Special Committee directed WSGR to request information from 

Company counsel and management.  On April 30, 2020, WSGR asked Skadden for 

documents including those “discussing or relating to any…discussions that have 

occurred between the Company and any executive search firm regarding the possible 

recruitment of new directors.”  Skadden Br., Ex. 4.  WSGR also asked for “[a]ll 

documents between Skadden and the Company discussing (a) the Special 

Committee’s authority and (b)…the proposed new committee.”  Id.     
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Skadden rejected most of the Special Committee’s requests as “ministerial or 

protected by the attorney-client and work product privileges.”  Skadden Br., Ex. 3.  

Skadden did not explain from whom it was taking its orders to withhold information 

from the Special Committee.  Rather, it made the confounding assertion that—by 

responding to the SoftBank Letter to express its views to the Board—the Special 

Committee created a “fundamental dispute[]” over the “proper scope of the Special 

Committee’s authority and the pending litigation.”  Id.  Skadden later retorted that it 

“d[oes] not believe that the members of the Special Committee (or the SoftBank-

affiliated directors) are entitled to any privileged communications between Skadden 

and the Company regarding [the SoftBank Letter and the April 20 Letter], the 

disputes they concern, and a potential process to resolve those disputes.”  Id. 

Skadden also stated that the Special Committee “could not reasonably have 

expected” that Company counsel would share “advice” with “the disputants” 

because the Special Committee “consulted with its own outside counsel.”  Id.  

On May 9, 2020, the Special Committee sent a demand to the Company 

pursuant to 8 Del. C. § 220(d) (the “Demand”).  The Demand reiterated the Special 

Committee’s concern that “SoftBank, acting through the Company or Board, has 

been taking, is currently taking, and/or may take action to limit the Special 

Committee’s authority” to avoid liability in this action.  Skadden Br., Ex. 5.  The 

Demand sought documents including communications among Skadden and 
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Company management about the Special Committee’s authority and the formation 

of the New Committee.  Id.  

On May 26, 2020, Skadden responded to the Demand, claiming that it was 

“appropriate to withhold privileged advice the Company may have sought and 

received from its in-house and outside counsel” from Messrs. Dunlevie and 

Frankfort because their interests were “adverse” to the Company.  Skadden Br., Ex. 

6.  WSGR explained in response that Messrs. Dunlevie and Frankfort “are 

independent, disinterested directors aligned with—not adverse to—the Company’s 

interests,” acting to protect “the interests of the Company and its minority 

stockholders.”  Ex. A (Ltr. from L. Will to R. Saunders).   

D. The Status Quo Motion 

The Special Committee—facing an attack on its authority to vindicate the 

Company’s contractual rights—declined to pursue a books and records lawsuit 

against the Company, instead filing a Motion for the Entry of a Status Quo Order 

(the “Status Quo Motion”).  Dkt. 55.  The Status Quo Motion questioned the validity 

of the New Committee process that Skadden and management concocted, and 

explained that the New Committee’s formation, process, and conclusions would be 

subject to entire fairness.  The Status Quo Motion asked the Court to enjoin the 

SoftBank-controlled directors from acting to terminate or limit the Special 

Committee’s authority to pursue litigation.  Id.  Skadden opposed the Status Quo 
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Motion purportedly on behalf of the Company.  Dkt. 92.  Once again, it was unclear 

from whom Skadden was taking direction.  On May 27, 2020, the Court denied the 

Status Quo Motion “without prejudice to the right of the Special Committee to renew 

its application for relief in the future.”  5/27/20 Tr. at 63:6-8.  

E. The New Committee and its Determinations  

On May 29, 2020, Heidrick & Struggles presented two candidates—Alex 

Dimitrief and Fred Arnold—to serve as the New Committee.  Heidrick & Struggles 

evidently “considered over 100 potential candidates for the New Committee.”  Dkt. 

204, Ex. D at 20 (“Report”).  How (or by whom) Messrs. Dimitrief and Arnold were 

selected from that pool has not been disclosed.  The Board resolved to appoint 

Messrs. Dimitrief and Arnold as directors for a two-month term automatically 

expiring on July 29, 2020, for which they would each receive $250,000.00.   

The New Committee retained two law firms to represent it and investigated 

whether the Special Committee: (1) had authority to pursue litigation at the time it 

filed this action; (2) still has that authority; and (3) should have that authority going 

forward.  It is not clear how (or by whom) the scope of this mandate was determined, 

as the Board had only discussed the first issue in resolving to form New Committee.  

On July 28, 2020—the day before it disbanded—the New Committee issued its 

Report, concluding that the Special Committee lacked authority to contest 

SoftBank’s breaches of the MTA on the Company’s behalf.  The New Committee 
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also concluded that this litigation was not in the best interest of the Company and its 

stockholders (including SoftBank).  The New Committee directed Company counsel 

to dismiss this litigation pursuant to Court of Chancery Rule 41(a).  Id. at 54.  

Skadden filed that motion (the “Rule 41(a) Motion”) on July 30, 2020, asserting that 

the Special Committee had “no valid reason” to oppose dismissal.  Dkt. 204. 

F. The Special Committee’s Requests for Discovery 

On July 30, 2020, the Special Committee’s counsel asked that the Court hear 

its opposition to the Rule 41(a) Motion and explained that discovery into the New 

Committee’s process and independence is necessary because entire fairness is the 

applicable standard of review.  Dkt. 205.  At a status conference on August 4, 2020, 

the Court directed the parties to confer regarding “what that discovery will look like” 

and “how long [it] will take” in connection with Rule 41(a) Motion, which concerns 

a “fundamental corporate authority” matter.  8/4/20 Tr. at 61:1-4, 15-20. 

Following that conference, WSGR sent Skadden and the New Committee’s 

counsel a targeted list of document requests regarding the creation of the New 

Committee, its process, and the conclusions it reached.  Dkt. 227, Ex. 1.  Those 

requests included communications among management and Skadden regarding the 

“decision to form a New Committee, including…who was involved in or consulted 

about that decision and how it was determined that the New Committee would exist 

for a limited time.”  Id.  The Special Committee also requested three-hour 
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depositions of five key witnesses: (i) Skadden partner Graham Robinson; (ii) the 

Company’s CLO and President Jen Berrent; (iii) the Company’s CEO and director 

Sandeep Mathrani; and (iv) the two former New Committee members Alex Dimitrief 

and Fred Arnold.   

The New Committee’s counsel agreed to produce both the New Committee 

members for depositions and the requested documents, including potentially 

privileged work product relied upon in forming the New Committee’s conclusions.  

The Special Committee has not requested privileged communications between the 

New Committee and its counsel.  Its first production was made on August 12, 2020.  

Skadden initially contended that only discovery into the “disinterestedness 

and independence” of the New Committee was relevant.  Although it abandoned its 

relevance objection, it continues to broadly assert privilege against the Special 

Committee.  Skadden’s privilege assertion rests on its purported belief that the 

Board—including the two outside directors on the Special Committee—became 

“adverse” to the Company when the SoftBank Letter and April 20 Letter were sent.  

Skadden also argues that the depositions of Mr. Robinson, Ms. Berrent, and Mr. 

Mathrani are unnecessary and seek privileged information.   
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ARGUMENT 

I. THE DIRECTORS ARE ENTITLED TO PRIVILEGED 

COMMUNICATIONS BETWEEN SKADDEN AND COMPANY 

MANAGEMENT. 
 

Delaware courts have repeatedly recognized that directors of Delaware 

corporations have “virtually unfettered access to the books and records of the 

corporation.”  McGowan v. Empress Entm’t, Inc., 791 A.2d 1, 5 (Del. Ch. 2000); see 

also Kalisman, 2013 WL 1668205, at *3.  Directors’ information rights extend to 

Company-privileged material.  See Kalisman, 2013 WL 1668205, at *4.  The 

rationale for this right is that “all directors are responsible for the proper management 

of the corporation, and…should be treated as a joint client when legal advice is 

rendered to the corporation through one of its officers or directors.”  Id.  (citing 

Wolfe & Pittenger, Corp. and Comm. Practice in the Del. Ct. Ch. § 7.02[d]); see also 

Kirby v. Kirby, 1987 WL 14862, at *7 (Del. Ch. July 29, 1987) (finding no basis for 

a corporation to invoke attorney-client privilege “against those who were admittedly 

its directors at the time the documents were prepared” because the “directors, 

collectively, were the client at the time the legal advice was given”).  The Board—

not management—is responsible for overseeing the affairs of the corporation under 

8 Del. C. §141(a).  In claiming a right to shield Company privileged information 

from the entire Board, management’s brief turns this bedrock principle on its head.  
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There are three limited exceptions to the general rule that a corporation cannot 

deny a director access to legal advice furnished during the director’s tenure.  See 

Kalisman, 2013 WL 1668205, at *4.  Management argues that one exception is 

implicated here: “a board or a committee can withhold privileged information once 

sufficient adversity exists between the director and the corporation such that the 

director could no longer have a reasonable expectation that he was a client of the 

board’s counsel.”  Id. at *5.  That exception is inapposite.  This case does not involve 

“a board or a committee” withholding company privileged information from other 

directors.  It involves the unprecedented claim that management can withhold 

company privileged information from the entire Board.   

Were it otherwise, the burden of proving that sufficient adversity exists is 

“substantial.”  Obeid v. Gemini Real Estate Advisors, LLC, 2018 WL 2714784, at 

*3 (Del. Ch. June 5, 2018); see also In re Oxbow Carbon LLC, Unitholder Litig., 

2017 WL 898380, at *1 (Del. Ch. Mar. 7, 2017) (determining that existence of 

“meaningful evidence” that directors were taking actions “in secret” to serve goals 

contrary to those of the controller was not enough to prove adversity between 

directors and the company).  That burden cannot be met here. 

A. The Special Committee is Not “Adverse” to the Company. 

Management’s brief asserts that the Special Committee “created sufficient 

adversity with the Company such that it could not have expected to be privy to 
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Company management’s privileged discussions” by sending its April 20 Letter to 

the Board.  Skadden Br. at 13.  It “confirmed and reinforced its adversity”—

management claims—by filing the Status Quo Motion.  But neither action rendered 

Messrs. Dunlevie or Frankfort “adverse” to the Company.  Rather, the April 20 

Letter and Status Quo Motion evidence a dispute between the Special Committee 

and the controlling stockholder.  The Special Committee never “placed itself 

opposite the Company,” unless the Company is conflated with SoftBank and the 

directors it controls.  Id. at 14.   

Management’s argument—that the Special Committee’s “adversarial” and 

somehow “threatening” April 20 Letter to the Board “set[] itself at arm’s length from 

the Company and [its] in-house and outside counsel” (id. at 13, 15)—finds no 

support in Delaware law.  By that logic, management would control the company’s 

privilege and claim “adversity” whenever directors disagreed with one another, the 

controlling stockholder, or even management itself.  It cannot be that an MFW 

committee (created because of conflicts with a controller) becomes “adverse” and 

disqualified from accessing company privileged information if it acts to prevent the 

controller from undermining the committee’s authority.   

Such generalized allegations of disagreement have been consistently found 

insufficient to establish adversity between the corporation and a director.  For 

example, “burgeoning tension” on the board does not end the joint client relationship 
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between company counsel and directors until some “sufficient action” is taken to 

“cut off” the information right, such as the formation of a committee excluding those 

directors.  PWP Xerion Holding III LLC v. Red Leaf Res., Inc., C.A. No. 2017-0235-

JTL, at 48-49 (May 22, 2018) (Transcript) (Ex. B); see Kalisman, 2013 WL 

1668205, at *5 (holding no adversity prior to formation of committee, even though 

“tension likely began rising” earlier).  Here, however, the Special Committee is not 

seeking privileged communications between the former New Committee members 

and their independent counsel.  It is seeking privileged communications between 

Company counsel and management about the New Committee, including the 

decision to form the New Committee.    

Sufficient adversity also did not arise when the Special Committee filed the 

Status Quo Motion.  Management claims that through the Status Quo Motion, the 

Special Committee sought to “enjoin the Company from appointing” the New 

Committee members.  Skadden Br. at 13.  The Special Committee did no such thing.  

It sought to prevent the SoftBank-controlled directors on the Board from undertaking 

a sham process to undermine its authority to pursue this lawsuit on the Company’s 

behalf against SoftBank.  See Kalisman v. Friedman, C.A. No. 8447-VCL, at 26-28 

(Del. Ch. May 8, 2013) (Transcript) (Ex. C) (finding sufficient adversity did not 

exist though stockholder affiliated with director threatened litigation and 

commenced proxy contest). 
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Management’s brief repeatedly asserts that the Special Committee has no 

expectation of receiving Company privileged information about the April 20 Letter 

or New Committee because it is being advised by WSGR.  Skadden Br. at 12-14 

(claiming Special Committee “eschewed the Company’s in-house and outside 

counsel” by sending April 20 Letter).  Of course, the Special Committee was advised 

by Skadden for years—including about the filing of its complaint in this action.  

Compare SBC Interactive, Inc. v. Corp. Media Partners, 1997 WL 770715, at *4 

(Del. Ch. Dec. 9, 1997) (finding no evidence general partner ever regarded in-house 

counsel as his attorney or that general partner had “any, let alone a reasonable, 

expectation” in-house counsel was representing his interests).   

Regardless, that the Special Committee (formed under MFW) obtained advice 

from independent legal counsel does not demonstrate its members’ adversity to the 

Company.  It is deeply problematic for the Company to suggest that an independent 

committee’s reliance on its own counsel and its measured judgment about when to 

seek advice from the company’s advisors and agents somehow render the committee 

members “adverse” to the company.  See In re CBS Corp. Litig., 2018 WL 3414163, 

at *7 (Del. Ch. July 13, 2018) (“[I]t is logical to expect that a special committee 

charged with evaluating a proposed transaction (including matters ‘relating to’ and 

‘arising from’ such proposed transaction) may wish or may need to confer with the 
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corporation’s in-house lawyers and outside counsel to discharge their duties in an 

informed and responsible manner.”).   

B. A Rule 510(f) Order Would Protect the Company’s Purported 

Concerns. 

Management claims that an order pursuant to Delaware Rule of Evidence 

510(f) would “exacerbate, not solve, the problem.”  Skadden Br. at 17.  Rule 510(f) 

states: “[A] court may order that the privilege or protection is not waived by 

disclosure connected with the litigation pending before the court—in which event 

the disclosure is also not a waiver in any other proceeding.”  This Court has 

explained that “the plain language of the rule and its use to date suggest that courts 

can and should invoke Rule 510(f) to fashion solutions to otherwise difficult 

discovery problems.”  In re Cellular Tel. P'ship Litig., 2017 WL 3769202, at *2 

(Del. Ch. Aug. 29, 2017). 

According to management, sharing privileged information under a Rule 

510(f) order would create a disincentive for it to communicate with “its counsel” 

when “stuck between two factions of the Board.”  Skadden Br. at 17.  Again, 

management is not the arbiter of when company counsel’s legal advice may be 

shared with directors.  Here, all directors—joint clients of Company counsel—are 

entitled to receive the information the Special Committee seeks.  As the Court 

suggested, a Rule 510(f) order would be an appropriate solution to address any 
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potential privilege waiver, allowing the parties to receive necessary discovery in 

connection with the Rule 41(a) Motion.   

II. THE DEPOSITIONS SOUGHT BY THE SPECIAL COMMITTEE 

ARE BOTH NECESSARY AND APPROPRIATE. 
 

Finally, management claims that three-hour Zoom depositions of Mr. 

Robinson, Ms. Berrent, and Mr. Mathrani would be “inappropriate” because the 

Special Committee is not entitled to “probe into privileged communications.”  

Skadden Br. at 18.  As with the documents, that misapplication of privilege cannot 

validly be asserted to prevent the Special Committee from deposing the Company’s 

counsel and officers.  Even if management could claim that—at some specific 

point—the Board (or Special Committee) lost its expectation of receiving legal 

advice from Company counsel, the depositions should proceed.   

Testimony from each of those witnesses is necessary to the Special 

Committee’s ability to test (1) the decision to appoint the New Committee to review 

the Special Committee’s authority, (2) how the New Committee members were 

chosen, and (3) whether management influenced the New Committee’s conclusions.  

That testimony will certainly include non-privileged information.  Mr. Robinson is 

the most critical witness.  He can testify about drafting the resolutions creating both 

the Special Committee and the New Committee, and whether the New Committee 

learned about his advice to the Special Committee to pursue this litigation (which is 

relevant to whether the New Committee exercised its duty of care).  Mr. Mathrani 
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and Ms. Berrent were apparently involved in undisclosed discussions with Skadden 

about creating the New Committee.  The Special Committee is entitled to know why 

and how they decided to form a New Committee and what information they 

furnished to the New Committee regarding the alleged “harm” to the Company.   

The Special Committee agrees with management that the New Committee is 

“not a Zapata committee.”  Skadden Br. at 19.  Instead, entire fairness applies 

because these actions benefitted SoftBank.  See In re Primedia, Inc. S’holders Litig., 

67 A.3d 455, 488 (Del. Ch. 2013) (applying entire fairness where elimination of 

derivative claim provided benefit to controller, to minority’s detriment).  Even if a 

Zapata-like analysis was applied, the depositions sought are directly relevant to the 

New Committee’s good faith and process.  For example, the New Committee’s 

report repeatedly touts that it was chosen without any influence from SoftBank or 

the Board—an assertion the Special Committee should be entitled to test.  

CONCLUSION 

For the foregoing reasons, the Special Committee requests that the Court find 

that the Special Committee is entitled to (1) the privileged Company documents it 

seeks from the Company and Company counsel; and (2) depose Mr. Robinson, Ms. 

Berrent, and Mr. Mathrani.  
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