
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

TIFFANY & CO., 

Plaintiff, 

v. 

LVMH MOËT HENNESSY-LOUIS 
VUITTON SE; BREAKFAST HOLDINGS 
ACQUISITION CORP.; and BREAKFAST 
ACQUISITION CORP., 

Defendants.

)
)
)
)
)
)
)
)
) 
) 
) 
)

C.A. No. 2020-0768-JRS 

DEFENDANTS’ OPPOSITION TO PLAINTIFF’S 
MOTION FOR EXPEDITED PROCEEDINGS 

Defendants LVMH Moët Hennessy-Louis Vuitton SE, Breakfast Holdings 

Acquisition Corp. and Breakfast Acquisition Corp. (“Defendants” or “LVMH”) 

oppose Plaintiff Tiffany & Co.’s (“Tiffany”) Motion for Expedited Proceedings 

(“Motion”). 

INTRODUCTION

1. Tiffany’s 114-page Complaint and Motion weave a tortured narrative 

about LVMH’s alleged breach of the Merger Agreement (“Agreement”) and falsely 

manufacture an “emergency” where none exists.  Tiffany offers no reason why this 

Court should move mountains and conduct a full-blown trial involving complex 

facts and international discovery in less than two months amidst a global pandemic. 
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There will be no harm to Tiffany from a trial at a reasonable date after the November 

24, 2020 “Outside Date.” 

2. Tiffany’s argument that LVMH has breached its contractual obligation 

to obtain antitrust clearances for the merger is demonstrably false.  LVMH has used 

its “reasonable best efforts” to obtain clearances transparently and as promptly as 

practicable.  Eight of the ten requisite antitrust clearances already have been 

obtained, and clearances are expected in the two remaining jurisdictions well in 

advance of November 24. 

3. Worse, Tiffany chose to delay until last week to file this lawsuit, but 

argues LVMH breached its obligation to pursue antitrust clearances more than five 

months ago.  Tiffany could have acted sooner, but instead, its tactical delay “has 

caused obvious prejudice to [LVMH] and cannot be excused.”  Juweel Investors Ltd. 

v. Carlyle Roundtrip, L.P., C.A. No. 2020-0338-JRS, at 92 (Del. Ch. May 14, 2020) 

(TRANSCRIPT) (“Juweel”). 

4. Tiffany is desperate to create a distraction at this belated stage because 

the pandemic has seriously damaged its business and financial performance.  Tiffany 

has suffered a Material Adverse Effect (“MAE”) and breached its obligation to 

operate in the ordinary course.  LVMH intends to file claims against Tiffany to that 

effect. Makeweight arguments about LVMH’s purported attempts to scuttle the 

transaction are as unsubstantiated as its fictionalized antitrust story.  LVMH’s 
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legitimate concerns have been repeatedly raised and ignored.  These concerns were 

exacerbated by poor management and a series of horrible decisions by Tiffany’s 

executives and its board — including paying dividends while sales and operating 

profits plummeted.  

5. Recently, LVMH received a letter from the French Minister for Europe 

and Foreign Affairs (“Minister”), who directed it to defer closing until January 2021.  

LVMH promptly informed Tiffany of this impediment to closing the Merger. 

6. In short, the expedition that Tiffany seeks — international discovery 

followed by a trial, and then a reasoned decision by this Court (and possible appeal) 

before November 24, 2020 — is virtually impossible, unwarranted and unnecessary. 

7. Indeed, trial can be held at a reasonable date in 2021 (in six or seven 

months from now, subject to the Court’s availability) and if the Court were to 

determine that LVMH was not entitled to refuse to close under the terms of the 

Agreement as of the Outside Date, LVMH would agree to specific performance at 

that time.  

8. Accordingly, expedition should be denied. 

BACKGROUND 

A. The Agreement. 

9. On November 24, 2019, LVMH and Tiffany entered into the 

Agreement whereby LVMH would acquire Tiffany for ~$16.2B (“Merger”).  The 
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Agreement requires that the deal close by the “Outside Date” of August 24, 2020, 

but permits it to “be extended by either party to a date not beyond November 24, 

2020” under certain circumstances.  (§ 9.2(a))  

10. The Agreement does not obligate LVMH to close if an MAE has 

occurred (§ 8.2(d)), and defines MAE broadly to include “any Effect that, 

individually or in the aggregate … has had or would be reasonably expected to have 

a material adverse effect on [Tiffany’s] business,” or “would or would reasonably 

be expected to prevent, materially delay or materially impair [Tiffany’s] ability … 

to consummate the Merger.”  (§ 1.1)  The MAE definition does not contain a carve-

out for pandemics, and the other MAE exclusions do not apply, thereby allocating 

pandemic risk to Tiffany.  (Id.)

11. The Agreement also requires Tiffany to “conduct its business in all 

material respects in the Ordinary Course of Business” and to use “commercially 

reasonable efforts to preserve its and its Subsidiaries’ business organizations 

substantially intact,” which Tiffany failed to do.  (§ 7.1(a)) 

B. Regulatory Approvals. 

12. The Agreement requires both parties to use “their respective reasonable 

best efforts” to obtain all regulatory approvals, including antitrust clearances 

(§ 7.3(b)(i)), and gives LVMH “final authority to direct and implement … the 

regulatory strategy” for obtaining those approvals.  (§ 7.3(b)(iii))  Tiffany 
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misleadingly claims that LVMH breached the “hell or high water” obligations 

regarding antitrust approvals (Motion ¶26), but there is no allegation that LVMH 

failed to undertake any steps required by Section 7.3(b)(ii)(B). 

13. Notwithstanding the unprecedented pandemic, Europe’s annual 

summer slowdown, and the decentralized nature of LVMH’s 75 “maisons,” LVMH 

has worked, and continues to work, diligently to obtain all necessary approvals. 

14. Nearly all required antitrust approvals have been obtained, including 

two (Japan and Mexico) since Tiffany filed its Complaint.  (Exhibit A)  In Taiwan, 

approval is expected well before November 24.  In the EU, the parties agree that the 

final filing will be made imminently, on the timeline communicated by the European 

Commission to the parties (including Tiffany’s counsel) on June 17, 2020 and 

September 15, 2020.  This submission will be made upon receiving the 

Commission’s “green light” to file.  The Commission’s 25-working-day clock will 

then begin to run, with EU clearance expected by late-October; the Commission 

confirmed that it wants to move as quickly as possible.1

1  The ten transactions Tiffany references (Motion ¶18; Compl. ¶187) do not 
support its argument: Tiffany’s chart is inaccurate and the transactions listed are 
not comparable to the Merger.  (Exhibits C-D) 
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C. Tiffany’s Mismanagement Has Worsened The Pandemic’s Impact.

15. The pandemic has devastated Tiffany’s business.  In the first half of 

2020, Tiffany’s loss from operations was $45M compared to a positive $345M in 

the first half of 2019.  The street perceives that Tiffany will materially suffer the 

pandemic’s impact for many more quarters. 

16. Tiffany’s board, led by Chairman Roger Farah, has exacerbated the 

pandemic’s adverse effects.  Although Tiffany suffered an operating loss of $105M 

in Q1 2020, Tiffany elected to pay a $70M dividend.  

17. During Q2 2020, Tiffany secretly negotiated restrictive amendments to 

its credit facilities to avoid breaching its debt covenants pre-closing; Tiffany’s 

maneuvers raised concerns that U.S. securities laws have been violated. 

18. Furthermore, Tiffany’s Q2 2020 results were still sharply below prior 

years and pre-pandemic forecasts.  Yet Tiffany again issued a significant dividend. 

Tiffany increased its net debt in the first half of 2020 by $300M, using ~$140M to 

pay dividends, highlighting the imprudence of those decisions. 

19. Even though technically permitted by the Agreement, these reckless 

issuances are contrary to the interest of Tiffany and in stark contrast to Tiffany’s 

competitors, many of whom (including LVMH) reduced or suspended dividends 

amidst global economic uncertainty.  (Exhibit B)  In the same spirit and despite the 

situation, while many companies have reduced their executives’ salaries, bonuses 
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and board members’ fees, Tiffany has chosen to keep its executives’ salaries, 

bonuses and attendance fees for the Board members constant despite precipitous 

earnings declines. 

20. Since March, Tiffany effected unprecedented closures of its retail stores, 

distribution centers, and manufacturing facilities—often by choice, with no legal 

requirement. 

21. All of these shortsighted acts of mismanagement have left Tiffany not 

substantially intact. 

22. Put simply, Farah and the other members of Tiffany’s board and 

management chose to prioritize their own interests in receiving multi-million dollar 

change-of-control payments over the Company’s long-term health—at LVMH’s 

expense.  

23. Prompted by these troubling developments (not by a purported desire 

to re-trade the deal), LVMH requested information about Tiffany’s financial 

performance and business operations.  Rather than cooperate, Tiffany skewed the 

facts, providing scant information that did not resolve LVMH’s concerns. 

D. The French Minister’s Letter. 

24. On September 1, 2020, LVMH received a letter from the Minister 

directing LVMH to “defer the closing of the pending Tiffany transaction until 
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January 6, 2021” (“Letter,” Tiffany & Co., Current Report (Form 8-K) (Sept. 9, 

2020)).2

25. Upon receiving the Letter, LVMH requested a meeting with the 

Minister to clarify its significance. LVMH then promptly notified Tiffany and sent 

a translation of the letter on September 8, the day after the Labor Day holiday.  Farah 

pledged to respond to LVMH the following day.  But instead, Tiffany, which never 

intended to cooperate in good faith, filed its 114-page Complaint fewer than 24 

hours later. 

2  Available at https://investor.tiffany.com/static-files/cb800c6b-0eaa-4ccd-b451-
a6197161ff2d. 
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ARGUMENT 

26. “[M]otions to expedite are not granted automatically.  Expediting 

comes at a cost to the parties, to their counsel, and to the Court.  To earn expedition, 

a plaintiff must make a good cause showing of a colorable claim and irreparably 

injury.”  In re Williams Cos. S’holder Litig., 2016 WL 197177, at *2 (Del. Ch. Jan. 

13, 2016). 

II. TIFFANY FAILS TO STATE A COLORABLE CLAIM. 

A. Tiffany’s Antitrust Arguments Are Not Colorable. 

27. The Motion focuses almost entirely on Tiffany’s meritless claim that 

LVMH supposedly breached its reasonable best efforts obligation to obtain antitrust 

clearances. 

28. Nearly all antitrust clearances have been obtained.  Of the two 

remaining jurisdictions (Taiwan and the EU), final clearances are expected well 

before November 24.  This is patently reasonable and falls short of a colorable claim 

warranting expedition.  See Parsons v. Digital River, Inc., 2015 WL 139760, at *2 

(Del. Ch. Jan. 12, 2015) (declining to expedite claims that were mooted after 

complaint’s filing); Sagusa, Inc. v. Magellan Petroleum Corp., 1993 WL 512487, at 

*1 n.1 (Del. Ch. Dec. 1, 1993) (events following complaint mooted issue and 

“eliminate[d] the need for an expedited decision”), aff’d, 650 A.2d 1306 (Del. 1994) 

(TABLE). 
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B. An MAE Has Occurred. 

29. Tiffany argues that its devastating financial performance “do[es] not 

even come close to qualifying as an MAE.”  (Motion ¶28)  The MAE definition fails 

to carve out pandemics, thereby placing that risk on Tiffany.  As a result of the 

pandemic, Tiffany’s “performance dropped off a cliff,” reflecting a “dramatic 

downturn in performance [that was] durationally significant.”  Akorn, Inc. v. 

Fresenius Kabi AG, 2018 WL 4719347, at *55 (Del. Ch. Oct. 1, 2018), aff’d, 198 

A.3d 724 (Del. 2018) (TABLE).  In the first half of 2020, Tiffany’s sales in the 

Americas—its most important market and value driver—fell 45% on a year-over-

year basis.  During that same period, Tiffany’s Americas loss from operations was 

$46M compared to positive $144M in the first half of 2019.  Notwithstanding 

slightly improved August numbers, this dramatic impact “shows no sign of abating.” 

Id.  

30. Tiffany’s financial prospects absent the Merger are so dim that analysts 

have projected Tiffany’s standalone value to be as low as $60-$75/share, compared 

to the offer price of $135/share.3   It is not credible for Tiffany to project that 

“earnings for [the] … fourth fiscal quarter of 2020 will be greater than the same 

3  (Barron’s, https://www.barrons.com/articles/tiffany-stock-deal-lvmh-covid-19-
protests-tourism-51591193699 (June 3, 2020); “Tiffany Potential Price Cut Odds 
Raised at Oppenheimer,” Bloomberg (Aug. 25, 2020), Exhibit E) 
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period in 2019.”  (Motion ¶28)  These self-serving predictions are part of Tiffany’s  

board’s campaign to close the Merger as quickly as possible and secure their change-

of-control payments. 

31. Tiffany’s claim that it “has experienced no disproportionate adverse 

effects” from the pandemic is equally fanciful.  (Motion ¶29)  Tiffany has been—

and will continue to be—uniquely impacted by the pandemic because of its heavy 

reliance on sales from the Americas, the pandemic’s epicenter.  Tiffany derives a 

much larger percentage of its worldwide net sales from the US (37%) (Tiffany, Form 

10-K at K-6 (Mar. 20, 2020)), relative to other global luxury retailers such as Bulgari 

(9%) and Cartier (~17%).  Making matters worse, 82% of Tiffany’s U.S. stores are 

located in shopping malls, which have been devastated by the pandemic, compared 

to only 62-63% for both Cartier and Harry Winston.  LVMH will be able to show 

disproportionate impact. 

C. The “Legal Prohibition” Condition Cannot Be Satisfied. 

32. The parties’ obligations to consummate the Merger are conditioned on 

the absence of a “Legal Restraint” at Closing.  (§ 8.1(c)(i)) “Legal Restraint” 

encompasses any “Order” that “prohibits…or makes unlawful consummation of [the 

Merger].”  (Id.)  An Order, in turn, is defined broadly to include “any order… 

injunction, … [or] directive …, whether civil, criminal or administrative, … 

issued … by any Governmental Entity.”  (§ 1.1) 
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33.  Based on French public law, the Letter issued by the Minister falls 

squarely within Section 8.1(c), contrary to Tiffany’s unsupported suggestion.4

34. Tiffany dismisses the Letter as a request from a “French politician” that 

may be disregarded.  (Compl. ¶6)  In fact, the Letter comes from the Minister for 

Europe and Foreign Affairs and implicates the act of state doctrine, which “precludes 

the courts of this country from inquiring into the validity of the public acts [of] a 

recognized foreign sovereign power committed within its own territory.” Banco 

Nacional de Cuba v. Sabbatino, 376 U.S. 398, 401 (1964); see Jiménez v. Palacios,

2019 WL 3526479, at *12-13 (Del. Ch. Aug. 2, 2019, revised, Aug. 12, 2019) 

(applying Sabbatino and concluding that “[u]nder the act of state doctrine, this Court 

must accept that action [by a foreign sovereign] as valid without further inquiry”), 

aff’d, 2020 WL 4207625 (Del. July 22, 2020).  This Court therefore must accept the 

Letter as valid under French law. 

4  (See CE, SA Coparex, n°04880 (July 13, 1979) (letter from a French Minister 
informing a company of the status of negotiations between France and a foreign 
government, and inviting such company to take action, was an injunction “not 
detachable from the ongoing negotiations between the two governments and, thus, 
in any case, cannot be subject to a petition seeking annulment”); CE, Société Héli 
Union, n°162131 (Mar. 12, 1999) (decision of the minister of budget “[was] not 
detachable from the conduct of France’s international relations and thus elude[d] 
any judicial control,” thereby foreclosing administrative courts from hearing 
challenge to decision), Exhibits F-G) 
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35. Moreover, as a matter of comity, this Court should be “cautious about 

exercising its injunctive powers” given the Letter.  N. River Ins. Co. v. Mine Safety 

Appliances Co., 105 A.3d 369, 387 (Del. 2014); TA Instruments-Waters, LLC v. 

Univ. of Conn., 31 A.3d 1204, 1207 (Del. Ch. 2011) (denying expedition motion “as 

a matter of comity”). 

III. THE BALANCE OF THE EQUITIES WEIGHS AGAINST 
EXPEDITION. 

36. The Court must balance Tiffany’s claims and potential harm against the 

“burden imposed on the parties, the Court, and the public.”  Juweel, at 83. 

37. It would be infeasible, before November 24, 2020, to: 

• conduct international discovery implicating data and privacy 
restrictions; 

• navigate language barriers to prepare and depose dozens of 
witnesses, many of whom live abroad; 

• conduct expert discovery;  

• draft pre-trial briefs and prepare for trial;  

• conduct a trial, then await the Court’s ruling; 

• litigate any subsequent appeal.5

5 Juweel, at 85 (motion to expedite required Court to “allow time for an appeal” 
because “[t]o prevent the losing party from taking an appeal...would be 
unacceptable”). 
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38. Even pre-pandemic, “it would be an extraordinary feat to prepare for 

trial in this case[, an MAE case,] in five or six months, given the number of potential 

issues to be tried and the international scope of the case.”  We Co. v. SoftBank Grp. 

Corp., C.A. No. 2020-0258-AGB, at 56 (Del. Ch. Apr. 17, 2020) (TRANSCRIPT) 

(denying request for trial in four months).  Here, Tiffany asks the Court to compel 

the parties to go to extraordinary lengths that will constrain their ability to litigate 

safely and efficiently.  

39. As in Juweel, it is “wholly unrealistic to think that a case like this [could] 

be prepared for trial, and then appeal[ed], from counsel and the clients’ living rooms 

without the need for travel, [and] likely international travel.”  Juweel, at 90.  The 

burden and risk that expedition would impose on the parties and this Court 

outweighs any harm to Tiffany in the absence of expedition—which would be 

reduced to zero if the trial were held in six or seven months with specific 

performance as a remedy. 

40. Any “‘exigency’” was “‘caused by [Tiffany’s] lack of diligence’” in 

seeking relief.  Juweel, at 84 (citation omitted). Indeed, the (false) foundation of 

Tiffany’s papers—that LVMH failed since March to use reasonable best efforts in 

pursuing antitrust clearances—confirms that Tiffany knew about the basis for its suit 

for months and prepared its lawsuit a long time ago.  
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41. Tiffany alleges that LVMH “began delaying at every turn the regulatory 

process,” especially the EU approval process, starting in mid-March (Compl. ¶¶79, 

81-82), which coincides with the pandemic’s upsurge.  Tiffany also claims that by 

early June, LVMH was “redoubl[ing] its efforts to avoid in every manner possible 

required regulatory approvals.” (Id. ¶104)  Yet, Tiffany sat on its hands for three 

months before seeking relief, and asks the Court to order a trial within weeks. 

42. Tiffany’s delay is even more extreme than in Juweel, where expedition 

was denied because the plaintiff waited one month to bring its claim, “and thereby … 

eliminated weeks of time that the Court and the parties could have been using to 

prepare th[e] case for trial.”  Juweel, at 26; 91.  This time crunch is a predicament of 

Tiffany’s making.6

43. In any case Tiffany can show no irreparable harm from this Court 

setting a more reasonable schedule with a trial date in six or seven months, and the 

balance of the equities points to a later schedule.  Indeed, if the Court were to 

determine that LVMH was not entitled to refuse to close under the terms of the 

6  Tiffany’s authorities do not support the schedule it seeks.  Gilat Satellite 
Networks Ltd. v. Comtech Telecomms. Corp., C.A. No. 2020-0605-JRS, at 51 
(Del. Ch. July 27, 2020) (ordering five-day trial three months after complaint); 
AB Stable VIII LLC v. MAPS Hotels & Resorts One LLC, C.A. No. 2020-0310-
JTL, at 38 (Del. Ch. May 8, 2020) (TRANSCRIPT) (ordering three-day trial four 
months after complaint); Bed Bath & Beyond Inc. v. 1-800-Flowers.com, Inc., 
C.A. No. 2020-0245-SG (Del. Ch. Apr. 9, 2020) (ORDER) (ordering three-day 
trial six months after complaint). 
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Agreement as of the Outside Date, LVMH would agree to specific performance at 

that time.

CONCLUSION 

The Motion should be denied. 
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