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SUMMARY OF THE CASE 

More than four decades of binding Supreme Court precedent hold that 

viability is the earliest point at which a state may prohibit a pregnant person from 

obtaining an abortion.  See Roe v. Wade, 410 U.S. 113, 163-65 (1973); Planned 

Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 846 (1992); Whole Woman’s Health 

v. Hellerstedt, 136 S. Ct. 2292, 2320 (2016).  The viability rule is categorical; 

“before viability, the State’s interests are not strong enough to support a 

prohibition of abortion.”  Casey, 505 U.S. at 846.  This dispositive precedent 

makes clear that Plaintiffs-Appellees are likely to prevail on their constitutional 

challenge to Missouri’s recently enacted abortion bans, which prohibit abortions 

before any fetus is viable.  The District Court also correctly exercised its sound 

discretion to conclude that the bans, if permitted to go into effect, would 

irreparably harm Missouri women by depriving them of their constitutionally 

protected right to obtain a pre-viability abortion, and that the equities favored an 

injunction.  The District Court likewise correctly held that, under similarly well-

settled Supreme Court precedent, Plaintiffs-Appellees have Article III standing, 

third-party standing, and a cause of action under 42 U.S.C. § 1983. 

Although the questions presented are controlled by binding precedent and 

involve no disputes of material fact, Plaintiffs-Appellees do not oppose the State’s 

request for oral argument and agree that twenty minutes per side is sufficient.     
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

1. Whether the District Court correctly held that Plaintiffs-Appellees are likely to 

prevail on their claims that Missouri’s recently enacted abortion bans—Mo. 

Rev. Stat. §§ 188.056, 188.057, 188.058 and 188.375 (the “Gestational Age 

Bans”), banning abortions based on gestational age but before any fetus is 

viable, and Mo. Rev. Stat. § 188.038(4) (the “Reason Ban”), banning certain 

abortions before any fetus is viable based on the patient’s reason for seeking an 

abortion—are unconstitutional pursuant to directly controlling United States 

Supreme Court precedent that bars the State from prohibiting a woman from 

obtaining an abortion prior to viability?1 

Authorities: 

● Roe v. Wade, 410 U.S. 113 (1973). 

● Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992). 

● Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292 (2016). 

● U.S. Const. amend. XIV. 

 

2. Whether the District Court correctly ruled that Plaintiffs-Appellees are likely to 

prevail with respect to their standing and the availability of a cause of action 

under 42 U.S.C. § 1983 to challenge the constitutionality of the Gestational Age 

 
1  This brief refers to “women,” but the challenged statutes also inflict irreparable 

harm on transgender and gender-fluid people who need abortion care. 
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and Reason Bans, pursuant to directly controlling precedent of the Supreme 

Court and this Court? 

Authorities: 

● Singleton v. Wulff, 428 U.S. 106 (1976). 

● Doe v. Bolton, 410 U.S. 179 (1973).  

● Planned Parenthood of Cent. Mo. v. Danforth, 428 U.S. 52 (1976). 

● Pediatric Specialty Care, Inc. v. Ark. Dep’t of Human Servs., 

293 F.3d 472 (8th Cir. 2002). 

● 42 U.S.C. § 1983. 

 

3. Whether the District Court properly exercised its sound discretion in 

preliminarily enjoining the Gestational Age and Reason Bans after concluding 

that each provision would irreparably injure Plaintiffs-Appellees and their 

patients if permitted to go into effect, and that the public interest and equities 

favored an injunction? 

Authorities: 

● Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7 (2008). 

● Planned Parenthood of Minn., Inc. v. Citizens for Cmty. Action, 

558 F.2d 861 (8th Cir. 1977). 

● Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992). 
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STATEMENT OF THE CASE 

This is an appeal by Missouri officials (the “State”) from two district court 

orders preliminarily enjoining provisions of Missouri House Bill 126 that ban pre-

viability abortions, in clear violation of Supreme Court precedent.2  The 

Gestational Age Bans would make it a felony to provide abortions at or after 8, 14, 

18, and 20 weeks from the first date of a patient’s last menstrual period (“LMP”),3  

even though—as the State concedes—no fetus is viable at any of these points.  The 

Reason Ban makes it unlawful to provide abortion care at any stage of pregnancy if 

the provider “knows” the patient is seeking the abortion “solely because of” a 

“prenatal diagnosis, test, or screening” indicating actual or potential Down 

syndrome.  Because Missouri has long prohibited abortion of a viable fetus under  

a statute that Plaintiffs-Appellees do not challenge, see Mo. Rev. Stat. 

§ 188.030(1), the only operative effect of the Gestational Age and Reason Bans is 

to prohibit pre-viability abortions.   

Plaintiff-Appellee Reproductive Health Services of Planned Parenthood of 

the St. Louis Region provides high-quality reproductive health care, including pre-

viability abortion care, in St. Louis, Missouri.  Due to the State’s long history of 

 
2  “The State” includes all Defendants-Appellees other than Defendant Gardner,  

who did not  oppose RHS’s preliminary injunction motion.  See JA540-543. 
3  In the medical context, pregnancy is measured from the first day of a patient’s 

LMP. 
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restricting access to abortion, Reproductive Health Services is now the only 

generally available source of abortion care in Missouri.  See JA84.  Plaintiff-

Appellee Dr. Colleen McNicholas, D.O., M.S.C.I., F.A.C.O.G., is its medical 

director and a board-certified obstetrician-gynecologist who provides abortion care 

to patients in Missouri.  JA100-102, ¶¶ 1, 4.  Plaintiffs-Appellees (collectively, 

“RHS”) challenged the Gestational Age and Reason Bans on behalf of themselves, 

their physicians and staff, and current and prospective patients.  See JA25-54.  

Because the bans are facially unconstitutional under decades of unbroken Supreme 

Court precedent, RHS sought a preliminary injunction to ensure that their patients 

continue to have access to this essential and constitutionally protected care.   

In support of its motion, RHS established that it offers pre-viability abortion 

care up to 21 weeks and 6 days LMP, and that if the Gestational Age Bans took 

effect, RHS would be forced to deny its patients this care from 8 weeks LMP, a 

very early point in pregnancy (indeed, a patient with normal periods is already 4 

weeks LMP when she misses her first period).  JA107-111, ¶¶ 24-25, 33, 38.  RHS 

also established that the Reason Ban, which requires that physicians certify for 

each abortion that an indication or diagnosis of Down syndrome is not the sole 

basis for that abortion, see Mo. Rev. Stat. § 188.052(1), would cause it to refuse to 

provide abortions sought by its patients.  JA115-116, ¶¶ 55, 58; JA661, ¶ 12; 

JA788-790, ¶¶ 9-12. 
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The uncontroverted record showed that patients generally attempt to obtain 

abortion care as early in pregnancy as possible, but that numerous practical 

obstacles can cause delay.  JA110-111, ¶¶ 36-40.  For example, the overwhelming 

majority of RHS’s patients are poor or have low incomes, JA112 ¶ 44, and many 

face daunting economic and logistical challenges to obtain abortion care due to the 

burden of traveling to RHS; the difficulty of obtaining childcare and time off from 

work, especially if they are attempting to maintain the confidentiality of their 

pregnancy and abortion decision; and the costs associated with the procedure and 

accompanying logistical arrangements, JA111-113, ¶¶ 41-45.  These burdens are 

substantially increased by Missouri laws requiring that patients make two in-

person trips to the clinic at least 72 hours apart, and broadly restricting insurance 

(including Medicaid) from covering abortion care except in extremely limited 

circumstances.  See Mo. Rev. Stat. §§ 188.039, 376.805.   

RHS’s evidence also addressed the reasons why patients might choose to 

seek abortion care, including medical, financial, or family circumstances.  It also 

addressed why some patients are forced to seek abortion care later in pregnancy 

due to serious maternal health issues (which may not arise until late in pregnancy 

and may not clearly fall within the single narrow exception to the Gestational Age 
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Bans) or fetal diagnoses, which may not be available until later in pregnancy.4  

JA113-114, ¶¶ 48, 50-51; JA660-661, ¶ 10.  While some patients embrace the 

opportunity to parent regardless of circumstances, others feel unprepared to 

become parents or to add to their families where there is a serious fetal diagnosis, 

including Down syndrome.  See JA143, ¶¶ 34-36.  Such patients may have 

concerns regarding medical issues and special demands, including increased 

financial burdens attending the condition that may impact their ability to care for 

existing children.  Id.   

Finally, RHS’s evidence rebutted the State’s declarations and legislative 

findings regarding the State’s asserted interests in the Bans. Although these 

interests are legally irrelevant under binding precedent, the record made clear that 

many of the State’s findings and submissions are also medically incorrect, 

expressing outlier positions rejected by all mainstream medical organizations.  

JA571-577, ¶¶ 11-24; JA620-631, ¶¶ 13-41; JA661-663, ¶¶ 13-18; JA668, ¶¶ 6-8; 

see also JA555-558.  For example, the State’s submissions and purported findings 

 
4  The sole exception to the Gestational Age Bans applies only in cases of 

“medical emergency,” which is narrowly defined as a condition that 

necessitates an “immediate” abortion “to avert the death of the pregnant 

woman” or a “serious risk of substantial and irreversible physical impairment of 

a major bodily function of the pregnant woman.” Mo. Rev. Stat. § 188.015(7); 

see Mo. Rev. Stat. §§ 188.056(1), 188.057(1), 188.058(1), 188.375(3).  There is 

no exception in the Bans for cases in which the pregnancy is the result of rape 

or incest.   
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discuss a fetus’s ability to experience pain prior to viability. See State Br. 47-48; 

JA282-297, ¶¶ 7-48; Mo. Rev. Stat. § 188.026.5(4).  But the consensus view of 

every mainstream medical organization that has addressed this subject is that a 

fetus is physiologically incapable of perceiving pain until after viability 

(approximately 24 weeks LMP at the earliest).  That consensus view is supported 

by robust scientific literature.  See JA556; JA620-626, ¶¶ 15-23, 29. 

Moreover, while the State attempts to cast the Reason Ban as an anti-

discrimination measure meant to protect the Down syndrome population, see State 

Br. 28-30; Mo. Rev. Stat. § 188.038.1(1), the Ban does nothing to improve the 

lives of children or adults with Down syndrome: it does not expand or strengthen 

the enforcement of existing anti-discrimination laws; it does not provide much-

needed funding for education, health care, or vocational training for people with 

Down syndrome; it does not even educate prospective parents about Down 

syndrome or otherwise support parents of children with Down syndrome.   See Mo. 

Rev. Stat. § 188.038.1(1); see also JA142-143, ¶¶ 30-35; JA629-631, ¶¶ 38-

42.  Instead, without seeking to make the lives of persons with Down syndrome or 

their families any easier, and without seeking to persuade pregnant women with a 

fetal diagnosis of their ability to care for children with Down syndrome, the 

Reason Ban simply mandates that pregnant women who do not wish to carry a 
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pregnancy to term on the basis of a Down syndrome diagnosis must do so against 

their will.  

The District Court granted RHS’s motion for preliminary injunctive relief as 

to the Gestational Age Bans, JA733-743, concluding that RHS is 

“overwhelmingly” likely to prevail on the merits given the well-settled “rule that 

‘[b]efore viability, the State’s interests are not strong enough to support a 

prohibition of abortion or the imposition of a substantial obstacle to the woman’s 

effective right to elect the procedure.’”  JA737 (citation omitted); JA742.  The 

District Court held that “[i]t is clear” that RHS is likely to succeed in its 

constitutional challenge to the Reason Ban for the same reasons, but initially 

withheld injunctive relief as to that provision on the ground that the then-current 

record did not clearly establish whether, in practice, patients were likely to be 

affected by the Reason Ban during the pending litigation.  JA737-741.  RHS 

submitted additional briefing and declarations on the issue of imminent and 

irreparable harm from the Reason Ban, after which the District Court enjoined that 

portion of the challenged statute.5  JA856-860.   

In both Orders, the District Court emphasized that injunctive relief was 

necessary to avoid irreparable harm to RHS’s patients, who would likely be unable 

 
5  The two orders (Doc. 51, at JA733-743, and Doc. 69, at JA856-860) are 

together referred to hereafter as the “Orders.” 
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to obtain pre-viability abortion care if the Bans went into effect.  JA740; JA859.  

The District Court also concluded that the balance of harms and the public interest 

favor RHS.  JA739-742; JA860.  In reliance on binding Supreme Court precedent, 

it “readily rejected, at least for preliminary injunction purposes,” the State’s 

arguments that RHS lacks Article III standing, third-party standing, or a cause of 

action under § 1983.  JA733-734.6 

SUMMARY OF ARGUMENT 

The Supreme Court has repeatedly affirmed, over more than four decades, 

that a state cannot prohibit any woman from terminating her pregnancy before the 

point at which a fetus is viable.  See, e.g., Roe, 410 U.S. at 163-66; Planned 

Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 846, 871 (1992) (reaffirming Roe’s 

“essential holding” that “[b]efore viability, the State’s interests are not strong 

enough to support a prohibition of abortion”); Stenberg v. Carhart, 530 U.S. 914, 

920-21 (2000) (declining to “revisit” the legal principle that “before viability . . . 

the woman has a right to choose to terminate her pregnancy.” (quoting Casey, 505 

U.S. at 870)); see also Gonzales v. Carhart, 550 U.S. 124, 146 (2007) (assuming 

and applying precedent that “[b]efore viability, a State ‘may not prohibit any 

woman from making the ultimate decision to terminate her pregnancy’” (quoting 

 
6  The State’s separate notices of appeal from both Orders were consolidated for 

briefing.  Doc. No. 4837417. 
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Casey, 505 U.S. at 879 (plurality opinion))); Whole Woman’s Health v. 

Hellerstedt, 136 S. Ct. 2292, 2320 (2016) (“[W]e now use ‘viability’ as the 

relevant point at which a State may begin limiting women’s access to abortion for 

reasons unrelated to maternal health.”).  Under this unbroken line of Supreme 

Court precedent, viability is the earliest point during pregnancy at which a state 

may prohibit a pregnant woman from obtaining an abortion.       

 In reliance on this precedent, this Court has previously rejected attempts to 

ban abortion prior to viability.  See MKB Mgmt. Corp. v. Stenehjem, 795 F.3d 768, 

772 (8th Cir. 2015), cert denied, 136 S. Ct. 981 (2016); Edwards v. Beck, 786 F.3d 

1113, 1117 (8th Cir. 2015), cert denied, 136 S. Ct. 895 (2016).  Indeed, since Roe, 

every court to assess the constitutionality of a statute imposing a ban on pre-

viability abortions has invalidated the ban.  

The core questions in this case are whether the district court was correct to 

conclude that RHS is likely to prevail on the merits of its claims that these pre-

viability abortion bans are unconstitutional,7 and whether RHS is otherwise entitled 

to injunctive relief given the irreparable harm that they will cause.  The State’s 

brief, however, pays little attention to these questions and to the well-settled, 

 
7  The State does not (and cannot) dispute that the only operative effect of the 

Bans is to prohibit pre-viability abortions, since Missouri already bans post-

viability abortions under a longstanding law that RHS does not challenge.  See 

Mo. Rev. Stat. § 188.030(1). 
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governing precedents that apply to this case.  Instead, it repeatedly relies on 

cropped quotations, out-of-context language, and non-binding concurrences and 

dissents.  It urges this Court to wade into submissions from declarants far outside 

the medical mainstream asserting factual claims irrelevant to viability, and relies 

heavily on inflammatory allegations of eugenics that ignore the evidence regarding 

access to abortion in cases of fetal diagnoses.  Indeed, mindful that the Bans are 

clearly unconstitutional under the Supreme Court’s viability standard, the State 

urges application of unsupported, alternative legal standards that are not applicable 

to an abortion ban, and which these Bans cannot meet in any event.  The lengths to 

which the State must go to find arguments in an attempt to challenge the District 

Court’s decisions only underscore why those decisions were correct and should be 

upheld.   

ARGUMENT 

Standard of Review.  In deciding a motion for preliminary injunction, a 

district court is required to consider whether: (1) the plaintiff is likely to succeed 

on the merits, (2) the plaintiff is likely to suffer irreparable harm in the absence of 

preliminary relief, (3) the balance of equities tips in the plaintiff’s favor, and (4) an 

injunction is in the public interest.  Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 

7, 20 (2008).  The “likely to succeed” standard applies to issues involving “subject 

matter jurisdiction,” as well as more traditional merits questions.  Ark. Peace Ctr. 
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v. Ark. Dep’t of Pollution Control, 992 F.2d 145, 147 (8th Cir. 1993); see also, 

e.g., Brady v. Nat’l Football League, 640 F.3d 785, 792 (8th Cir. 2011); Food & 

Water Watch, Inc. v. Vilsack, 808 F.3d 905, 913 (D.C. Cir. 2015).  “A district court 

has broad discretion in ruling on requests for preliminary injunctions.”  Kroupa v. 

Nielsen, 731 F.3d 813, 818 (8th Cir. 2013).  While legal conclusions are reviewed 

de novo, the district court’s factual findings are “binding” unless “clearly 

erroneous,” and this Court “may not disturb [the district court’s] balancing of the 

equities absent an abuse of discretion.”  Edudata Corp. v. Sci. Computs., Inc., 746 

F.2d 429, 430 (8th Cir. 1984).   

I. Missouri’s Bans Are Unconstitutional Under Directly Controlling 

Precedent.  

Nearly five decades ago, the Supreme Court struck down as unconstitutional 

a state criminal abortion statute proscribing all abortions except those performed to 

save the life of the pregnant woman.  Roe, 410 U.S. at 166. The Court held that the 

Due Process Clause of the U.S. Constitution’s Fourteenth Amendment protects a 

woman’s right to decide to have an abortion, id. at 153-154, and that, prior to 

viability, the State has no interest sufficient to justify a ban on abortion, id. at 163-

65.  Rather, the State may ban abortion only after viability—and even then, not 

when necessary to preserve the life or health of a woman.  Id. 
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The Supreme Court has repeatedly adhered to that core holding.  In Planned 

Parenthood of Se. Pa. v. Casey, the Court reaffirmed Roe’s “essential holding” 

that, “[b]efore viability, the State’s interests are not strong enough to support a 

prohibition of abortion.”  505 U.S. 833, 846, 871 (1992); see also id. at 871 

(plurality opinion) (“The woman’s right to terminate her pregnancy before viability 

. . . is a rule of law and a component of liberty we cannot renounce.”).  Although a 

plurality of the Court in Casey announced the “undue burden” standard, 

prohibiting state regulation of abortion if the “purpose or effect” of the regulation 

“is to place a substantial obstacle in the path of a woman seeking an abortion 

before the fetus attains viability,” id. at 878, it emphasized: 

Our adoption of the undue burden analysis does not disturb the central 

holding of Roe v. Wade, and we reaffirm that holding.  Regardless of 

whether exceptions are made for particular circumstances, a State may 

not prohibit any woman from making the ultimate decision to terminate 

her pregnancy before viability. 

Id. at 879. 

The Supreme Court has adhered to this framework repeatedly and without 

exception, including as recently as 2016.  See, e.g., Whole Woman’s Health, 136 S. 

Ct. at 2320 (“[W]e now use ‘viability’ as the relevant point at which a State may 

begin limiting women’s access to abortion for reasons unrelated to maternal 

health.”); see also Gonzales, 550 U.S. at 146 (assuming and applying precedent 

holding that “[b]efore viability, a State ‘may not prohibit any woman from making 
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the ultimate decision to terminate her pregnancy’” (quoting Casey, 505 U.S. at 879 

(plurality opinion))); Stenberg, 530 U.S. at 920-21 (declining to “revisit” the legal 

principle that “before viability . . . the woman has a right to choose to terminate her 

pregnancy” (quoting Casey, 505 U.S. at 870)).  Under this unbroken line of 

binding precedent, viability is the earliest point during pregnancy at which a state 

may seek to prohibit a pregnant woman from obtaining an abortion.8 

This Court has recently considered two pre-viability abortion bans and, 

understanding itself to be bound by this precedent, definitively ruled such bans to 

be categorically unconstitutional.  In Edwards v. Beck, this Court affirmed a lower 

court decision striking down a 12-week ban, noting that “[a]s an intermediate court 

of appeals, this court is bound by the Supreme Court’s decision in Casey and the 

‘assum[ption]’ of Casey’s ‘principles’ in Gonzales.”  786 F.3d 1113, 1117 (8th Cir. 

2015) (emphasis in original), cert denied, 136 S. Ct. 895 (2016).  This Court 

 
8   The State contends that the Supreme Court has previously upheld pre-viability 

abortion bans.  See State Br. 11, 25-26, 38 (citing Gonzales, 550 U.S. 124, and 

Casey, 505 U.S. at 899-900).  This is simply incorrect.  Gonzales applied the 

well-settled rule that a state may not prohibit any woman from obtaining an 

abortion prior to viability and upheld a federal ban on an uncommon abortion 

procedure precisely because the dominant procedure remained available to 

every woman seeking a pre-viability abortion.  550 U.S. at 164-65.  Casey, too, 

had nothing to do with a pre-viability abortion ban, but regulated how minors 

could access abortion without parental consent.  505 U.S. at 899-900.  These 

regulations are entirely dissimilar from the Gestational Age and Reason Bans, 

which outright prohibit women from obtaining pre-viability abortions. 
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concluded that “[b]y banning abortions after 12 weeks gestation, the Act prohibits 

women from making the ultimate decision to terminate a pregnancy at a point 

before viability,” and is therefore unconstitutional.  Id.  Similarly, in MKB 

Management Corp. v. Stenehjem, this Court affirmed a lower court decision 

striking down a 6-week ban, explaining that “whether such a prohibition is 

permissible under the principles we accept as controlling in this case depends on 

when viability occurs,” and therefore “controlling Supreme Court precedent 

dictates the outcome in this case.”  795 F.3d at 772-74. 

A. The Gestational Age Bans Are Unconstitutional Prohibitions on Pre-

Viability Abortions. 
 

  The State does not dispute that the Gestational Age Bans apply to pre-

viability points in pregnancy.  Nor could it plausibly do so, as these Bans apply 

from 8, 14, 18, and 20 weeks LMP, respectively, see Mo. Rev. Stat. §§ 188.056, 

188.057, 188.058, 188.375, even though no fetus is viable at any of these 

gestational ages.9  Indeed, because Missouri already prohibits abortion of viable 

fetuses in a longstanding law that RHS does not challenge, see Mo. Rev. Stat. 

§ 188.030(1), the only effect of these Bans is to bar abortion at pre-viability points 

 
9   None of the State’s witnesses assert that a fetus is viable as early as 20 weeks 

LMP, when the latest of the Gestational Age Bans takes effect.  See JA738 

(noting agreement between the parties that viability has never occurred as early 

as 20 weeks LMP).   
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in pregnancy.  The Bans therefore are blatantly unconstitutional under controlling 

Supreme Court precedent.   

Contrary to the State’s assertion, this Court’s decisions in Edwards and 

MKB do not broadly invite States to “create [their] own factual and scientific 

record to justify [their] own laws” restricting pre-viability abortions, or in any way 

suggest that the constitutionality of abortion bans turns on factual issues other than 

viability.  State Br. 41.  Rather, in both Edwards and MKB this Court specifically 

found that viability is the only relevant factual question under the Supreme Court’s 

binding jurisprudence.  More specifically, in Edwards, this Court noted that 

Arkansas had offered no evidence regarding viability and did not controvert 

plaintiffs’ evidence “that a fetus is generally not viable until 24 weeks’ gestation.”  

786 F.3d at 1116.  This Court discussed at length the centrality of viability to its 

analysis, and noted that it was incumbent on States, to the extent they assert that 

advances in technology might move the viability line earlier in time, to “develop[] 

the record in a meaningful way so as to present a real opportunity for the court to 

examine viability.”  Id. at 1116-19 (emphasis added).  Similarly, in MKB this Court 

held that viability was the only relevant issue in determining the unconstitutionality 

of North Dakota’s ban on abortions from 6 weeks of pregnancy:  

Because there is no genuine dispute that [the statute] generally 

prohibits abortions before viability—as the Supreme Court has defined that 

concept—and because we are bound by Supreme Court precedent holding 

that states may not prohibit pre-viability abortions, we must affirm the 
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district court’s grant of summary judgment to the plaintiffs. 

 

795 F.3d at 773.  Indeed, in MKB this Court affirmed the lower court’s order 

limiting discovery to the issue of viability, “[b]ecause viability present[ed] the 

central issue in th[e] case” and “a district court must be allowed the discretion to 

limit the scope of discovery ‘to what the court perceived were the central issues.’”  

Id. at 773 n.4 (quoting Admiral Theater Corp. v. Douglas Theatre Co., 585 F.2d 

877, 889 (8th Cir. 1978)).  While this Court criticized the Supreme Court’s 

viability jurisprudence, noting that it foreclosed consideration of various potential 

state interests, id. at 774-76, it acknowledged that it was obliged to follow that 

precedent, id. at 772.  

 Here, because the State concedes that no fetus is viable at 20 weeks LMP 

(the latest Gestational Age Ban), the scientific and other factual issues that the 

State attempts to raise have no relevance to the constitutional analysis.  Indeed, the 

State’s unsubstantiated and outlier claims about fetal pain perception and women’s 

mental and physical health are among the issues this Court already determined to 

be extraneous to the analysis it is required to follow.  Id. at 774 (fetal pain); see 

also id. at 775 (health).   

 Unsurprisingly, similar attempts to ban abortion at gestational ages prior to 

viability have been uniformly rejected by the courts of appeals and district courts 

across the nation.  See, e.g., id. at 776 (striking down 6-week ban); Edwards, 786 
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F.3d at 1117-19 (12-week ban); see also Jackson Women’s Health Org. v. Dobbs, 

945 F.3d 265, 276-77 (5th Cir. 2019) (15-week ban); Isaacson v. Horne, 716 F.3d 

1213, 1217, 1231 (9th Cir. 2013) (20-week ban), cert. denied, 571 U.S. 1127 

(2014); Jane L. v. Bangerter, 102 F.3d 1112, 1114, 1117-18 (10th Cir. 1996) (22-

week (equivalent) ban), cert. denied sub nom Leavitt v. Jane L., 520 U.S. 1274 

(1997); Sojourner T. v. Edwards, 974 F.2d 27, 31 (5th Cir. 1992) (ban on abortions 

at all gestational points in pregnancy), cert. denied, 507 U.S. 972 (1993); Guam 

Soc’y of Obstetricians & Gynecologists v. Ada, 962 F.2d 1366, 1368-69 (9th Cir. 

1992) (same), cert. denied, 506 U.S. 1011 (1992); Bryant v. Woodall, 363 F. Supp. 

3d 611, 630-32 (M.D.N.C. 2019) (20-week ban), appeal docketed, No. 19-1685 

(4th Cir. June 26, 2019); Jackson Women’s Health Org. v. Dobbs, 379 F. Supp. 3d 

549, 552-53 (S.D. Miss. 2019) (6-week ban), appeal docketed, No. 19-60455 (5th 

Cir. June 24, 2019); EMW Women’s Surgical Ctr., P.S.C. v. Beshear, No. 3:19-

CV-178-DJH, 2019 WL 1233575, at *1-2 (W.D. Ky. Mar. 15, 2019) (6-week ban); 

Little Rock Family Planning Servs. v. Rutledge, 398 F. Supp. 3d 330, 377-80 (E.D. 

Ark. 2019) (18-week ban), appeal docketed, No. 19-2690 (8th Cir. Aug. 9, 2019).  

Under this unanimous and longstanding precedent, this Court should affirm the 
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district court’s conclusion that RHS is “highly likely” to prevail in its challenges to 

the Gestational Age Bans.10  JA739. 

B. Although the Undue Burden Test Does Not Apply to Outright Bans on 

Abortion, the Gestational Age Bans Also Clearly Constitute an Undue 

Burden. 

1. The Undue Burden Test Does Not Apply to Pre-Viability Abortion 

Bans. 

The State is plainly incorrect in arguing that the undue burden analysis 

applies to the Bans; that analysis applies only to regulations of abortion.  As Casey 

makes clear, each and every woman is protected against an outright prohibition of 

abortion before viability.  505 U.S. at 879 (plurality opinion) (“[A] State may not 

prohibit any woman from making the ultimate decision to terminate her pregnancy 

before viability.” (emphasis added)).  The undue burden standard “has no place 

where, as here, the state is forbidding certain women from choosing pre-viability 

 
10  The State is incorrect as a matter of law that the District Court’s analysis 

somehow elevates abortion rights above all others and that no other 

constitutional rights are subject to similarly strong safeguards.  See State Br. 38; 

see also id. 26-27.  In the first place, the State should not be leveling this 

criticism at the District Court, since the District Court was simply faithfully 

applying the Supreme Court’s categorical viability jurisprudence.  Moreover, it 

is not true that the categorical rule applicable to pre-viability abortion is unique 

to the law and that other constitutional rights are not subject to similarly strong 

safeguards.  See, e.g., W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624 

(1943) (First Amendment right to freedom from compelled speech); Trevino v. 

Thaler, 569 U.S. 413, 422 (2013) (Sixth Amendment right to the effective 

assistance of counsel); Town of Greece v. Galloway, 572 U.S. 565, 582 (2014) 

(First Amendment right to freedom from government hostility toward, or 

endorsement of, religion). 
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abortions rather than specifying the conditions under which such abortions are to 

be allowed.”  Isaacson, 716 F.3d at 1225; see also Bryant v. Woodall, 363 F. Supp. 

3d at 630 (holding, in a case involving a ban on abortion after 20 weeks, that 

“Defendants improperly invoke[d] the undue burden standard which, under Casey 

and its progeny, applies only to a pre-viability regulation.” (citation omitted)); 

Preterm-Cleveland v. Himes, 294 F. Supp. 3d 746, 754 (S.D. Ohio 2018) (“[T]he 

‘undue burden’ test is not an appropriate measure of a law that unconditionally 

eliminates that right for a defined class of women.”), appeal docketed, No. 18-

3329 (6th Cir. 2018).  This Court’s decisions likewise reflect that the viability 

framework, rather than the undue burden standard, governs outright abortion bans.  

MKB, 795 F.3d at 773 (applying the viability rule to strike down gestational age 

ban); Edwards, 786 F.3d at 1117 (same).  

The State nonetheless attempts to frame the Gestational Age Bans as mere 

regulations of abortion care because pre-viability abortions remain available before 

the gestational age cut-off.  See State Br. 39-40.  This Court has already rejected 

such an argument as pure sophistry.  In Edwards, the State of Arkansas similarly 

“trie[d] to frame the law as a regulation, not a ban, on pre-viability abortions 

because [abortions] are available during the first 12 weeks.”  786 F.3d at 1117.  

Noting the Supreme Court’s ruling that “[w]hether or not ‘exceptions are made for 

particular circumstances, a State may not prohibit any woman from making the 
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ultimate decision to terminate her pregnancy before viability,’” id. (quoting Casey, 

505 U.S. at 879 (plurality opinion)), this Court squarely rejected Arkansas’s 

argument, explaining that “[b]y banning abortions after 12 weeks’ gestation, the 

Act prohibits women from making the ultimate decision to terminate a pregnancy 

at a point before viability,” id.11  Similarly, the District Court correctly held that 

the Bans are not regulations, and therefore the undue burden standard does not 

apply.  JA738.  

2. The Gestational Age Bans Are Unconstitutional Under the Undue Burden 

Standard. 

Even if the undue burden standard applied to the Gestational Age Bans, they 

would be unconstitutional and properly enjoined.  Under Casey, an abortion 

regulation constitutes an undue burden if it has the “purpose or effect of placing a 

substantial obstacle in the path of a woman’s choice.”  Whole Woman’s Health, 

136 S. Ct. at 2309 (quoting Casey, 505 U.S. at 877 (plurality opinion)).   

Where the test applies, a court must balance the burdens imposed by the 

abortion restriction against the valid interests asserted by the State in support of the 

law.  Id.  The more severe the burdens, the more robust the state interests must be.  

Id. at 2310.  Here the obstacle is not only substantial, but absolute: each of the 

 
11  Every other federal appellate court to have considered a gestational age ban has 

applied the viability rule.  See, e.g., Isaacson, 716 F.3d at 1230-31. 
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Gestational Bans (like the Reason Ban, see infra Section I.B) flatly bars pre-

viability abortions.12   

Moreover, the State’s asserted interests are, by definition, insufficient.  See 

State Br. 44-45.  Indeed, the Supreme Court has already balanced this sort of 

prohibition against the state’s asserted interest in fetal life in Casey, explaining that 

“[b]efore viability, the State’s interests are not strong enough to support a 

prohibition of abortion,” Casey, 505 U.S. at 846 (opinion of the Court), including 

the interests in potential life or respect for potential life, id. at 856; see also, e.g., 

Gonzales, 550 U.S. at 146.  

The State’s other asserted interests fare no better.   For example, the State’s 

purported concern for women’s physical and psychological health, see State Br. 

45-46, is contrary to mainstream scientific consensus establishing that abortion is 

extremely safe, including in the second trimester, and does not increase women’s 

mental health risks.13  Accord, e.g., Whole Woman’s Health, 136 S. Ct. at 2315 

(recognizing safety of abortion procedures).  Moreover, until viability, it is for the 

 
12  To take the 14-Week Gestational Age Ban as an example, the relevant question 

is whether the law presents a substantial obstacle to a woman seeking an 

abortion at or after 14 weeks LMP.  See Casey, 505 U.S. at 894-95.  The answer 

is self-evident: by design, the 14-Week Ban (like all other pre-viability bans) 

presents not just a substantial, but an insurmountable, obstacle to this woman, 

because it directly prohibits her from having an abortion.   
13  JA570, ¶ 6; JA579-584, ¶¶ 30-38; Comm. on Reproductive Health Servs., Nat’l 

Acads. of Scis., Eng’g, & Med., Assessing the Safety and Quality of Abortion 

Care in the U.S. 149-51 (2018). 

Appellate Case: 19-2882     Page: 33      Date Filed: 01/21/2020 Entry ID: 4872885 



23 

 

woman and not the state to weigh the risks of childbirth and abortion, among other 

factors, in deciding whether to terminate or continue a pregnancy.  Casey, 505 U.S. 

at 846; see also, e.g., MKB, 795 F.3d at 775 (noting that interest in maternal health 

cannot support a pre-viability abortion ban).  The State’s other asserted interests—

including, for example, its concerns regarding pre-viability fetal pain perception,14 

and its stated interest in promoting medical ethics15—are similarly contrary to 

mainstream scientific consensus, unsupported by the record, and wholly inadequate 

to support the Gestational Age Bans.  Accord, e.g., MKB, 795 F.3d at 775.  The 

law is clear that no state interest is strong enough to support such a ban before 

viability; and the State’s unsupported asserted interests are no exception to that 

categorical and well-settled rule.  Casey, 505 U.S. at 877 (plurality opinion) (“[A] 

 
14  See State Br. 47-48.  As the record establishes, every mainstream medical 

organization to have taken a position on the matter concludes that a fetus does 

not have the physiological capacity to perceive pain until after viability (at least 

24 weeks LMP).  JA617, ¶¶ 2-3; JA620-627, ¶¶ 15-32; Comm. on Reproductive 

Health Servs., Nat’l Acads. of Scis., Eng’g, & Med., supra n.13.  
15  See State Br. 46-47.  Similarly, every mainstream medical organization to have 

addressed the issue has found pre-viability abortion to be consistent with 

medical ethics.  See, e.g., Brief of Amici Curiae Am. Coll. of Obstetricians & 

Gynecologists and the Am. Med. Ass’n in Support of Plaintiffs-Appellees and 

in Support of Affirmance at 2, Planned Parenthood of Greater Tx. Surgical 

Health Servs. v. Abbott, 748 F.3d 583 (5th Cir. 2014) (“Access to safe and legal 

abortion is an important aspect of women’s health care.”); Am. Coll. of 

Obstetricians & Gynecologists, Comm. on Health Care for Underserved 

Women, Committee Opinion No. 613: Increasing Access to Abortion 1, 5 (Nov. 

2014, reaffirmed 2019); AMA Code of Med. Ethics § 4.2.7 (2016); see also 

JA584-585, ¶¶ 39-41; JA627-629, ¶¶ 33-37; JA661-662, ¶¶ 13–15; JA671-672, 

¶¶ 16-17.   

Appellate Case: 19-2882     Page: 34      Date Filed: 01/21/2020 Entry ID: 4872885 



24 

 

statute which, while furthering the interest in potential life or some other valid 

state interest, has the effect of placing a substantial obstacle in the path of a 

woman’s choice cannot be considered a permissible means of serving [the state’s] 

legitimate ends.” (emphasis added)).  

The State’s arguments about the large fraction test for facial relief also fail:  

that test (like the undue burden standard itself) is wholly inapplicable to the Bans 

but would clearly be met even if it were.  The Supreme Court has held that pre-

viability abortion bans are facially unconstitutional whether they apply to one 

woman or many.  See, e.g., id. at 879 (“Regardless of whether exceptions are made 

for particular circumstances, a State may not prohibit any woman from making the 

ultimate decision to terminate her pregnancy before viability.” (emphasis added)).  

But, even if the large fraction test applied, the Supreme Court has made clear that 

the relevant group of women for purposes of the test is the group for whom the law 

imposes “an actual rather than an irrelevant restriction.”  Id. at 895 (opinion of the 

Court); see also Whole Woman’s Health, 136 S. Ct. at 2320.  Thus binding 

precedent forecloses the State’s argument that the relevant group is all women 

seeking abortion in Missouri, in which case, the State argues, the large fraction test 

is not met because many patients obtain abortions earlier in pregnancy than the 
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Gestational Age Bans apply.  State Br. 42-43.16   In fact, the Supreme Court 

recently rejected this very position.  Whole Woman’s Health, 136 S. Ct. at 2313, 

2320 (rejecting the argument that the large fraction test applies to “‘all women,’ 

‘pregnant women’ or even ‘the class of women seeking abortions identified by the 

State’” (quoting Casey, 505 U.S. at 894-95)); see also Casey, 505 U.S. at 894 

(opinion of the Court) (“The proper focus of constitutional inquiry is the group for 

whom the law is a restriction, not the group for whom the law is irrelevant.”).   

Thus, even if the large-fraction analysis applied in the ban context (which it 

does not), the Gestational Age Bans, by definition, impose an obstacle that is not 

merely substantial but absolute for 100% of women for whom it is relevant: 

women seeking pre-viability abortions after a gestational age cut-off.  That “one 

hundred percent correlation” well exceeds any conceivable threshold for facial 

relief.  See, e.g., Isaacson, 716 F.3d at 1230 (concluding in the case of a 20-week 

gestational age ban that, even if the large-fraction analysis applied, “there is a one 

 
16  While numerous women seek abortion before the relevant cutoffs, the State’s 

cavalier assertion that women seeking abortions after the gestational age cut-

offs could simply obtain them earlier in pregnancy if the Gestational Age Bans 

were allowed to take effect, State Br. 40, is wholly unfounded.  Indeed, it flatly 

ignores the uncontroverted record evidence that, in fact, women obtain 

abortions as early in pregnancy as they are able, despite the numerous logistical 

and financial obstacles they face in doing so (including many imposed by the 

state itself).  See infra at 5.  And, despite these efforts, there are many reasons 

that patients are unable to obtain abortions prior to the gestational ages at which 

the Bans take effect.  See JA110-113, ¶¶ 36-48. 
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hundred percent correlation between those whom the [challenged] statute affects 

and its constitutional invalidity as applied to them,” which “is sufficient to require 

declaring the statute entirely invalid”).17  The Gestational Age Bans, like every pre-

viability abortion ban, constitute an undue—indeed absolute—burden in every 

relevant application, and are therefore facially unconstitutional.   

C. The Reason Ban Is An Unconstitutional Prohibition On Pre-Viability 

Abortions Under Any Standard. 

  Because the Reason Ban applies to pre-viability points in pregnancy,18 it is 

patently unconstitutional for all of the reasons set forth in Sections I.A-I.B, supra.  

See, e.g., Roe v. Wade, 410 U.S. 113, 163-65 (1973); Casey, 505 U.S. at 846; 

Whole Woman’s Health, 136 S. Ct. at 2320. 

A woman’s decision-making in choosing to terminate a pregnancy is 

protected by the central principle underlying the privacy right and liberty interests 

recognized in Roe, Casey, and Whole Woman’s Health; it is for the individual, not 

the State, to decide whether to terminate a pre-viability pregnancy.  Roe explicitly 

held that it was the woman’s “decision” that merited Fourteenth Amendment 

 
17  Citing primarily out-of-circuit and pre-Whole Woman’s Health cases, the State 

argues that the large-fraction test could only be met by exceedingly large 

percentages, State Br. 43, but neither the Supreme Court nor the Eighth Circuit 

has ever required such a showing.   
18

  The Reason Ban applies in every instance where a provider “knows” a patient is 

seeking an abortion “solely because of” a potential diagnosis of Down 

syndrome,  see Mo. Rev. Stat. § 188.038, regardless of the stage of pregnancy.   
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protection.  Roe, 410 U.S. at 153; see also Planned Parenthood of Ind., Inc. v. 

Comm’r of Ind. State Dep’t Health, 699 F.3d 962, 987 (7th Cir. 2012) (noting that 

the abortion right is, in part, “a constitutionally protected interest ‘in making 

certain kinds of important decisions’ free from governmental compulsion” (quoting 

Maher v. Roe, 432 U.S. 464, 473 (1977))).19  

No court has ever upheld a pre-viability ban based on a woman’s reason for 

choosing to have an abortion.  “Nothing in the Fourteenth Amendment or Supreme 

Court precedent allows the State to invade this privacy realm to examine the 

underlying basis for a woman’s decision to terminate her pregnancy prior to 

viability.”  Planned Parenthood of Ind. & Ky., Inc. v. Comm’r of Ind. State Dep’t 

 
19  The State selectively quotes from Roe, in an attempt to suggest that Roe held 

open the possibility that a state could prohibit pre-viability abortions based on a 

woman’s reason for seeking the abortion.  State Br. 24 (arguing that “Roe 

explicitly rejected the argument that a woman’s right to abortion ‘is absolute 

and that she is entitled to terminate her pregnancy . . . for whatever reason she 

alone chooses”).  While the plurality in Roe did reject that “the woman’s right is 

absolute and that she is entitled to terminate her pregnancy at whatever time, in 

whatever way, and for whatever reason she alone chooses,” this in no way 

supports an interpretation that Roe can be read to permit state prohibitions on 

pre-viability abortions based on a woman’s reason for seeking the abortion.    

Viewed in context, the Court was simply rejecting the notion that no regulation 

of abortion would ever be permissible.  Indeed, Roe’s central holding—that a 

woman, not the state, retains the ultimate authority to decide whether to 

terminate a pregnancy before viability—mandates rejection of the State’s 

strained argument.  Roe, 410 U.S. at 162-63; see Casey, 505 U.S. at 879 

(plurality opinion) (“[A] State may not prohibit any woman from making the 

ultimate decision to terminate her pregnancy before viability.”). 
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of Health, 888 F.3d 300, 307 (7th Cir. 2018) (permanently enjoining Indiana law 

prohibiting abortions based solely on, inter alia, diagnosis or potential diagnosis of 

Down syndrome), cert. denied in part and granted in part on other grounds sub 

nom. Box v. Planned Parenthood of Ind. & Ky., Inc., 139 S. Ct. 1780 (2019).  The 

State cannot dictate what factors a woman is permitted to consider in making her 

choice.  See Little Rock Family Planning Servs., 398 F. Supp. 3d at 384 

(preliminarily enjoining Arkansas reason ban because the ban “clearly violates 

well-established Eighth Circuit and Supreme Court precedent holding that a 

woman may terminate her pregnancy prior to viability, and that the State may not 

prohibit a woman from exercising that right solely upon the basis on which a 

woman makes her decision”).20    

Indeed, if permitted to go into effect, the Reason Ban would lead to perverse 

results: Even though the State cannot compel a woman to continue a pregnancy 

that does not involve a fetal diagnosis at any point prior to viability, it could 

 
20  The State’s exhaustive quotations from one partial concurrence in striking down 

Indiana’s reason ban and one dissenting opinion from a now-vacated opinion 

from a three-judge panel of the Sixth Circuit that affirmed a preliminary 

injunction against Ohio’s Reason Ban, see State Br. 17, 22, 24-25, 34, cannot 

change the outcome under the uniform Supreme Court precedent discussed 

supra.  Likewise, the State’s undue reliance on the separate opinion of a single 

Justice concurring in the denial of certiorari in Box v. Planned Parenthood of 

Indiana & Kentucky, Inc., 139 S. Ct. 1780 (2019), see State Br. 10, 15, 17, 22-

24, 29, 38, changes nothing: The Court let stand the decision striking down 

Indiana’s reason ban. 139 S. Ct. at 1782. 
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compel her against her will to continue a pregnancy if she receives a specific fetal 

diagnosis of Down syndrome.  This cannot be reconciled with the “deep, personal 

character” of the right at issue here.  Casey, 505 U.S. at 853 (opinion of the Court). 

 Accordingly, for all the same reasons RHS asserts regarding the Gestational 

Age Bans, see supra Sections I.A-I.B, this Court should affirm the District Court’s 

conclusion that RHS is likely to prevail in its challenge.  JA739. 

D. Neither the Undue Burden Test Nor Strict Scrutiny Apply, But the 

Reason Ban Would Not Survive Either Standard. 

As discussed in connection with the Gestational Age Bans, the undue burden 

test governs abortion regulations but not outright bans, and thus has no application 

to the Reason Ban.  But even if the undue burden test applied, it would be met here 

because, as discussed supra Section I.B, a ban imposes an insuperable—not merely 

a substantial—obstacle and, for purposes of the large fraction analysis, it flatly bars 

pre-viability abortions for 100% of the women “for whom the law is a restriction.”  

Casey, 505 U.S. at 894 (opinion of the Court).  Accordingly, even assuming the 

validity of all the State’s asserted interests, see State Br. 29-35, those interests are 

legally irrelevant. The Reason Ban, like every pre-viability abortion ban, will 

constitute an undue burden in every relevant application, and is therefore facially 

unconstitutional. 

Perhaps recognizing that the Reason Ban cannot survive under any existing 

abortion jurisprudence, the State tries a more novel argument, claiming that the 
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Reason Ban is constitutional because it “satisfies strict scrutiny and, a fortiori, any 

other level of lesser scrutiny.”  State Br. 11.  But the Supreme Court has been 

crystal clear that all pre-viability abortion bans—such as the Reason Ban—are 

unconstitutional.  At any rate, were this Court to take the unprecedented step of 

eschewing the Supreme Court’s viability framework and instead importing the 

strict scrutiny standard, RHS is still overwhelmingly likely to prevail on its 

challenge to the Reason Ban. 

To satisfy strict scrutiny, the government must assert a compelling 

government interest, and the law must be narrowly tailored to further that interest. 

See Republican Party of Minn. v. White, 416 F.3d 738, 749 (8th Cir. 2005).  The 

government bears the burden of proving that its law is narrowly tailored to meet 

the compelling interests it has identified, Johnson v. California, 543 U.S. 499, 505 

(2005); United States v. Playboy Entm't Grp., Inc., 529 U.S. 803, 816 (2000), and 

that the infringement on protected rights is “necessary” to achieve those interests, 

see Fisher v. Univ. of Tex., 570 U.S. 297, 312 (2013).  The State has not come 

anywhere close to meeting this burden with respect to the Reason Ban. 

The State claims the Reason Ban furthers nine different “compelling” 

interests, see State Br. 29-35, and then, in little more than a few sentences, claims 

that it is narrowly tailored to all nine because it applies only if the woman is 

seeking the abortion “solely” because of a potential fetal diagnosis of Down 
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syndrome.  Id. at 35-36.21  But even assuming these interests were compelling, the 

Reason Ban is plainly not narrowly tailored to advance them. 

Six of the nine interests the State claims are compelling—interests 1, 2, 4, 5, 

6 and 9, see State Br. 29-33, 35—all relate to what the State calls the “Shameful 

History of Medicalized Discrimination Against Persons with Down Syndrome,”22 

 
21  The State relies heavily on legislative findings, but the Supreme Court has been 

clear that the courts “retain[] an independent constitutional duty to review 

factual findings when constitutional rights are at stake.”  Gonzales, 550 U.S. at 

165 (internal quotation marks and citation omitted); see also Whole Woman’s 

Health, 136 S. Ct at 2310 (“Instead, the Court, when determining the 

constitutionality of laws regulating abortion procedures, has placed 

considerable weight upon evidence and argument presented in judicial 

proceedings.”).  Indeed, if this Court felt that any of the State’s interests were 

relevant to these pre-viability Bans, the proper course would be to remand to 

allow the District Court to consider those factual issues in the first instance. 
22  The State’s extended discussion of this country’s sordid history of eugenics is 

ironic.  This history, and the highest court’s role in it, see Buck v. Bell, 274 U.S. 

200 (1927), is indeed shameful, but the constitutional protection of reproductive 

autonomy marked the end of that shameful era and constitutes the best 

safeguard against state-sanctioned eugenics.  See Skinner v. Okl. ex rel. 

Williamson, 316 U.S. 535, 541 (1942).  As the Supreme Court made clear in 

Casey, constitutional protection for an individual’s right to decide whether and 

when to bear a child stands as a bulwark against the abuses of the past, 

explaining:  

 If indeed the patient’s interest in deciding whether to bear and beget a 

child had not been recognized as in Roe, the State might as readily 

restrict a patient’s right to choose to carry a pregnancy to term as to 

terminate it, to further asserted state interests in population control, or 

eugenics, for example. Yet Roe has been sensibly relied upon to counter 

any such suggestions.  

505 U.S. at 859 (opinion of the Court). 
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its alleged desire to prevent further discrimination against persons with Down 

syndrome, and what it describes as an “imminent crisis” of the “elimination” of 

persons with Down syndrome.  State Br. 17, 22-23.  According to the State, this 

discrimination and “crisis” is the result of a medical community that is biased 

toward abortion when there is a fetal Down diagnosis and that persuades patients to 

choose abortion “at their point of greatest vulnerability – immediately upon 

learning” of a likely Down diagnosis.  Id. at 17, 23.  Putting aside the fact that 

RHS’s submissions demonstrate that it is standard medical practice in Missouri and 

elsewhere for women who receive fetal diagnoses of Down syndrome to be 

provided with medically accurate information and resources,  JA141-142, ¶¶ 28-

31; JA668-671, ¶¶ 6, 12-15; JA577-579, ¶¶ 25-29; JA629-631, ¶¶ 38-41, if the 

State remains concerned about the allegedly biased contents of this counseling, a 

narrowly tailored solution would address the question of the information a 

pregnant woman with a Down syndrome diagnosis receives.  The State might, for 

example, enact measures to inform physicians, genetic counselors, and women and 

their families of the issues in a fair and balanced way.23  See Casey, 505 U.S. at 

 
23  Instead, the State is openly hostile to the idea of women even being permitted to 

obtain information about their pregnancy, asserting that prenatal genetic 

screening itself is bad.  State Br. 18.  Not only would the State force women to 

carry pregnancies to term, but it would apparently prefer that pregnant people 

get no information about a potential Down syndrome diagnosis—information 

that would enable them to “reasonably anticipate substantial responsibilities and 

unique obligations that can accompany raising a child with such a condition, 
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877 (plurality opinion) (“[T]he means chosen by the State to further the interest in 

potential life must be calculated to inform the woman’s free choice, not hinder 

it.”).  Here, the Reason Ban does nothing to educate and inform the woman’s free 

choice; instead, it would deprive a woman of any choice in the matter and force her 

to continue a pregnancy even when, fully and accurately informed, she has come to 

the considered decision that she wants to obtain a pre-viability abortion because 

she is unprepared to cope with the additional challenges (including financial 

demands and the potential need for care into adulthood) that attend raising a child 

with Down syndrome.   

The Reason Ban is similarly not narrowly tailored to the State’s claimed 

interest in “[e]nsur[ing] that the existing Down Syndrome Community does not 

become starved of resources for research and care for individuals with Down 

Syndrome.”  State Br. 33.  Clearly, a more narrowly tailored solution would be to 

enact legislation providing funding and other resources for research and services 

for individuals with Down syndrome and their families.24  The State similarly has 

 

and that can accompany caring for that child into adulthood,” JA142, ¶ 30, as 

well as tend to finances or make employment or other changes as might be 

needed. 
24  The State also strangely asserts that the Reason Ban is narrowly tailored to 

serve a compelling state interest in preventing fetal pain. In fact, as noted 

above, see supra at 6-7, every mainstream medical organization to address the 

issue has concluded that a fetus is physiologically incapable of perceiving pain 

until after viability.  Moreover, if a claimed interest in fetal pain cannot support 

a ban on all abortions starting at 20 weeks, see supra Sections I.A-I.B, banning 

Appellate Case: 19-2882     Page: 44      Date Filed: 01/21/2020 Entry ID: 4872885 



34 

 

failed to satisfy its burden to show that infringement on constitutional rights is 

necessary to achieve its stated interests, as it would be required to do to survive 

strict scrutiny.  See Fisher, 570 U.S. at 312. 

At base, the State has chosen the least narrowly tailored solution to the 

problems it claims—a complete ban on abortion for women choosing abortion 

because of a diagnosis or likely diagnosis of Down syndrome.  Such a law cannot 

survive strict scrutiny, and certainly fails under decades of abortion jurisprudence. 

II.  RHS Has Standing and a Cause of Action to Assert Its Patients’ Rights 

in Challenging the Constitutionality of the Abortion Bans. 

A. RHS Has Article III Standing to Assert Patients’ Constitutional Rights. 

Article III standing focuses on whether the plaintiff invoking federal 

jurisdiction has “such a personal stake in the outcome of the controversy as to 

assure the concrete adverseness which sharpens the presentation of issues.”  Baker 

v. Carr, 369 U.S. 186, 204 (1962).  A plaintiff satisfies this test by showing 

“(1) injury in fact, (2) a causal connection between that injury and the challenged 

conduct, and (3) the likelihood that a favorable decision by the court will redress 

 

just those abortions that fall under the Reason Ban would not be narrowly 

tailored to serve that purpose either.  As to the State’s claimed interests in 

safeguarding the integrity of the medical profession and protecting against the 

devaluation of human life, see State Br. 31, 34, the Supreme Court has already 

concluded that states’ interest in potential life and ethical medical practice 

cannot justify a law “designed to strike at the right [to abortion] itself.”  

Gonzales, 550 U.S. at 157-58. 
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the alleged injury.”  Young Am. Corp. v. Affiliated Computer Servs. (ACS), Inc., 

424 F.3d 840, 843 (8th Cir. 2005) (citation omitted).  Even in cases in which the 

plaintiff sues to enforce another person’s rights, the injury-in-fact requirement 

turns on the plaintiff’s personal stake in the controversy.  See, e.g., Singleton v. 

Wulff, 428 U.S. 106, 112-13 (1976).   

RHS has asserted a sufficient personal stake in this litigation to show that it 

is likely to prevail as to injury-in-fact as well as the other elements of Article III 

standing.25  The law is clear that plaintiffs have standing to challenge the 

constitutionality of statutes that operate directly against them and that threaten 

them with civil, criminal, or administrative penalties.  See, e.g., Craig v. Boren, 

429 U.S. 190, 194-95 (1976) (stating that the Supreme Court “repeatedly has 

recognized” that “sanctions and perhaps loss of license” are sufficient injuries to 

establish Article III standing).  The Supreme Court has specifically applied this 

precedent to hold that physicians have Article III standing to challenge restrictions 

on abortion that directly subject them to criminal penalties.  See Doe v. Bolton, 410 

U.S. 179, 188 (1973); Planned Parenthood of Cent. Mo. v. Danforth, 428 U.S. 52, 

62 (1976).  Likewise, RHS has an injury-in-fact and Article III standing here 

 
25  While not required at this juncture, RHS respectfully submits that, for the 

reasons discussed herein, it has in fact demonstrated Article III standing, not 

simply a likelihood that it will be able to make a sufficient showing of 

Article III standing in subsequent proceedings before the District Court. 
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because the Gestational Age and Reason Bans operate directly against RHS and its 

physicians, threatening them with civil and criminal penalties if they continue to 

provide proscribed abortion care. 

The State argues that a physician, directly threatened with concrete injury by 

an unconstitutional abortion ban, lacks Article III standing unless the physician can 

identify a specific individual patient seeking an abortion that would violate the ban.  

State Br. 51.  The State is incorrect as a matter of law and has not cited a single 

case holding that a plaintiff must demonstrate injury to a specifically identified 

third party in order to satisfy Article III.  That RHS has not identified specific 

patients who would be unable to obtain abortions if the Bans were allowed to take 

effect is beside the point.  If the Bans took effect, all of RHS’s patients seeking 

abortions at or after 8 weeks LMP would be unable to obtain them, as would all of 

RHS’s patients seeking an abortion because of a diagnosis or potential diagnosis of 

Down syndrome.  There is no dispute that RHS serves such patients.  Nor is there 

any dispute that RHS’s physicians would be committing a Class B felony, 

punishable by 5 to 15 years in prison, and/or subjecting themselves to civil 

penalties, including mandatory medical license suspension or termination, if they 

were to provide abortions in violations of the Bans.  See Mo. Rev. Stat. 

§§ 188.056(1), 188.057(1), 188.058(1), 188.375(3), 558.011(1)(2), 188.038(4).  

The injuries the Bans impose on RHS therefore are sufficiently imminent to 
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support Article III standing.  See, e.g., Doe, 410 U.S. at 188 (holding that 

physicians had standing to assert patients’ rights in challenge to abortion statutes 

“despite the fact that the record does not disclose that any one of them has been 

prosecuted, or threatened with prosecution” and that they “should not be required 

to await and undergo a criminal prosecution as the sole means of seeking relief”); 

see also, e.g., MedImmune, Inc. v. Genentech, Inc., 549 U.S. 118, 129 (2007) 

(plaintiff’s failure to violate challenged law does not eliminate Article III 

jurisdiction where “threat-eliminating behavior was effectively coerced”). 

None of the cases cited by the State is to the contrary.  Gill v. Whitford, 138 

S. Ct. 1916, 1929-30 (2018), stands for the unremarkable proposition that a 

plaintiff must show that it has itself sustained “concrete and particularized 

injuries,” which RHS clearly has done.  Accord JA740-742; JA859-860.  Clapper 

v. Amnesty International USA concerned a legal challenge to a surveillance 

program, brought by plaintiffs who were not themselves the targets of the program.  

568 U.S. 398 (2013).  That case did not disturb the general rule that litigants may 

challenge statutes that directly operate against them.  See id.; accord Alexis Bailly 

Vineyard, Inc. v. Harrington, 931 F.3d 774, 778 (8th Cir. 2019) (emphasizing that 

Clapper “did not upset the well-settled standing inquiry for plaintiffs . . . that are 

themselves the objects of a challenged statute”).  And Summers v. Earth Island 

Institute held that an organization that claims standing solely through its members 
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must show sufficiently concrete and particularized harm to its members to satisfy 

Article III.  555 U.S. 488, 493-94 (2009).  Nothing in Summers requires a plaintiff 

that itself can show injury-in-fact—like RHS—to also show injury to specific 

patients.  See id.   

B. RHS Has Third-Party Standing to Assert Patients’ Constitutional 

Rights. 

RHS is also likely to prevail on the question of whether it has third-party 

standing to sue on behalf of its patients.  Third-party standing is an exception to the 

general rule that a litigant cannot sue to enforce the rights of third parties. Sec’y of 

State of Md. v. Joseph H. Munson Co., Inc., 467 U.S. 947, 955-56 (1984).  The 

Supreme Court has consistently held that abortion providers have third-party 

standing to challenge abortion restrictions where those restrictions directly regulate 

the providers in a manner that burdens their patients’ constitutional rights.  See 

Danforth, 428 U.S. at 62; Doe, 410 U.S. at 188; City of Akron v. Akron Ctr. for 

Reprod. Health, Inc., 462 U.S. 416, 440 n.30 (1983), overruled on other grounds 

by Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992).  In addition, 

irrespective of whether providers are directly regulated by a challenged law, they 

have third-party standing to vindicate patients’ rights based on their “close” 

relationship with patients and the practical “hindrance” to patients who might 

otherwise bring their own claims.  Singleton, 428 U.S. at 117 (plurality opinion); 

Planned Parenthood of Minn., Inc. v. Citizens for Cmty. Action, 558 F.2d 861, 865 
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n.3 (8th Cir. 1977) (applying close relationship and hindrance factors and 

concluding that abortion providers had third-party standing); see also, e.g., Whole 

Woman’s Health, 136 S. Ct. at 2296 (adjudicating merits of abortion providers’ 

claims asserting patients’ constitutional rights, over one dissenting Justice’s 

complaints about third-party standing); Casey, 505 U.S. at 851 (reaching merits of 

abortion providers’ claims without addressing third-party standing).  

Kowalski v. Tesmer, 543 U.S. 125 (2004), on which the State relies, does not 

hold otherwise.  In that case, the Supreme Court considered whether attorneys have 

third-party standing to assert the Due Process and Equal Protection rights of 

prospective clients; the case did not involve abortion providers who seek to 

vindicate their patients’ rights.  Citing Doe along with other cases, Kowalski 

recognized that third-party standing is appropriate where “enforcement of [a] 

challenged restriction against the litigant would result indirectly in the violation of 

third parties' rights.”  Id. at 130 (quoting Warth v. Seldin, 422 U.S. 490, 510 

(1975)) (emphasis added). That is precisely the case here.  

Kowalski also reaffirmed the Supreme Court’s recognition of third-party 

standing where a litigant has “a close relationship” to the third party and some 

“hindrance” prevents the third party’s ability to protect his or her own interests.  Id. 

at 129-30.  The District Court’s conclusion at this stage of the litigation that RHS 

satisfies the “close relationship” and “hindrance” requirements was legally correct 
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and consistent with the unanimous view of other federal courts that have 

considered the question of abortion providers’ third-party standing.  See JA839-

842; see also, e.g., McCormack v. Herzog, 788 F.3d 1017, 1027-28 (9th Cir. 2015).   

As to the first Kowalski factor, courts have routinely held that the physician-

patient relationship satisfies the “close relationship” factor for purposes of third-

party standing to challenge abortion regulations.  See, e.g., Singleton, 428 U.S. at 

117 (plurality opinion) (emphasizing that aside from the patient herself, “the 

physician is uniquely qualified to litigate the constitutionality of the State’s 

interference” in a woman’s decision to seek an abortion); Planned Parenthood of 

Minn., Inc., 558 F.2d at 865 n.3 (“There is an intimate relationship between 

Planned Parenthood and its patients and the right of a pregnant woman to secure an 

abortion is ‘inextricably bound up’ with the ability of Planned Parenthood to 

provide one.”).  As the Supreme Court noted in Singleton, “the constitutionally 

protected abortion decision is one in which the physician is intimately involved,” 

and it may be that “[a] woman cannot safely secure an abortion without the aid of a 

physician.”  Singleton, 428 U.S. at 117-18 (plurality opinion).  As such, “it 

generally is appropriate to allow a physician to assert the rights of women patients 

as against governmental interference with the abortion decision.” Id. at 118; see 

also Planned Parenthood of Minn., Inc., 558 F.2d at 865 n.3 (affirming the lower 
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court’s conclusion “that Planned Parenthood should be permitted to assert the 

constitutional claims of its patients”).  

As to the second Kowalski factor, this Court and others have repeatedly 

recognized that a “pregnant woman’s ability to assert her own rights is beset with 

obstacles.” Planned Parenthood of Minn., Inc., 558 F.2d at 865 n.3. “She may be 

dissuaded from litigating because of her desire to protect her privacy; also, the 

imminence of mootness renders her claims less capable of assertion.” Id.; see also 

Singleton, 428 U.S. at 116-17 (plurality opinion) (hurdles need only be “genuine,” 

not “insurmountable”). Those concerns apply with equal force here, and in fact are 

even stronger for patients facing the latest Gestational Age Bans. Those patients 

would have the shortest of windows to find an attorney and bring suit, not to 

mention overcoming numerous other hurdles, and they might be exposed to the 

harsh stigma that can accompany having had a second-trimester abortion.  

The Supreme Court’s recent grant of certiorari in Gee v. June Medical 

Services does not cast doubt on the district court’s determination that RHS is likely 

to prevail as to third-party standing.  See June Med. Servs. L.L.C. v. Gee, 140 S. 

Ct. 35 (2019).  On behalf of their patients, providers in that case challenged a 

Louisiana law requiring abortion providers to maintain admitting privileges at a 

local hospital.  The Supreme Court granted a cross-petition from Louisiana 

regarding whether “abortion providers [can] be presumed to have third-party 
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standing to challenge health and safety regulations on behalf of their patients” 

absent a showing of a close relationship and hindrance to patients’ own suit.  

Conditional Cross-Pet. at i, Gee v. June Med. Servs. L.L.C., No. 18-1460 (U.S. 

May 20, 2019), 2019 WL 2241856.  In its cross-petition, Louisiana argued that a 

“close relationship” should not be presumed in the context of abortion providers’ 

challenges to health and safety regulations because, allegedly, in such cases 

providers’ interests may conflict with patients’.  Id. at 21-22.  Specifically, 

Louisiana contended that patients may desire and benefit from more stringent 

health and safety laws regulating how an abortion provider can operate, while a 

provider will have an interest in avoiding more stringent requirements.  Id. at 25.  

RHS vigorously disputes Louisiana’s position in Gee, but those arguments have no 

conceivable relevance here.  The Gestational Age and Reason Bans are not health-

and-safety regulations.  Instead, they are impermissible bans on pre-viability 

abortions that RHS’s patients have previously sought and obtained from RHS.  

Accordingly, the key questions presented in June Medical have no application to 

RHS’s claims.26 

The State tries to dream up a potential conflict between RHS and patients 

who would be banned from exercising their constitutional right to choose, invoking 

 
26  Moreover, because the Court also granted review on the question of whether an 

objection to third-party standing is waivable, it is unclear that the Court will 

reach the third-party standing question presented in that case.  Id. at i. 
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the supposed fact that “Missouri is one of 22 States that prohibit abortions at or 

around 20 weeks gestational age, but only four such provisions have ever been 

challenged.”  State Br. 52.  The State apparently seeks to imply that patients 

elsewhere are typically content not to challenge abortion bans at 20 weeks, while 

providers such as RHS are too vigilant in protecting patients’ rights to pre-viability 

abortion.  The State’s assertion is fundamentally misleading and, in all events, is 

not remotely suggestive of any conflict.  In the first place, the vast majority of the 

other states’ laws only apply beginning at 22 weeks LMP (a time at which RHS too 

does not provide abortion).27  Of the handful of state laws that—like Missouri’s— 

 
27  These laws do not define gestational age by reference to LMP, but rather by 

reference to fertilization, and a ban on abortion at 20 weeks post-fertilization is 

the same as a ban at 22 weeks LMP.  Compare Mo. Ann. Stat. § 188.015(6) 

with Ala. Code § 26-23B-5 (1975) (banning abortions at or after 20 weeks post-

fertilization); Ark. Code § 20-16-1405(a)(1) (2013) (same); Ga. Code Ann. 

§ 16-12-141(c)(1) (2012) (same, to the extent not enjoined as unconstitutional 

by SisterSong Women of Color Reprod. Justice Collective v. Kemp, No. 1:19-

CV-02973-SCJ, 2019 WL 4849448 (N.D. Ga. Oct. 1, 2019)); Idaho Code Ann. 

§ 18-505 (2011) (banning abortions at or after 20 weeks post-fertilization); Ind. 

Code § 16-34-2-1(a)(2) (2019) (same); Iowa Code § 146B.2(2)(a) (2017) 

(same); Kan. Stat. Ann. § 65-6724(a), (c)(2) (2011) (same); Ky. Rev. Stat. Ann. 

§ 311.782(1) (2017) (same); La. Rev. Stat. § 40:1061.1(E) (2012) (same); Neb. 

Rev. Stat. § 28-3,106 (2010) (same); N.D. Cent. Code §14-02.1-05.3(3) (2013) 

(same); Ohio Rev. Code Ann. § 2919.201(C) (2016) (same); Okla. Stat. Ann. 

tit. 63, § 1-745.5(A) (2011) (same); S.C. Code Ann. § 44-41-450(A) (2016) 

(same); S.D. Codified Laws § 34-23A-70 (2016) (same); Tex. Health & Safety 

Code Ann. § 171.044 (2013) (same); Wisc. Stat. § 253.107(3)(a) (2015) (same); 

see also W. Va. Code § 16-2M-2(7) (banning abortions at or after 22 weeks 

LMP). 
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ban abortions at 20 weeks LMP, all but one have been successfully challenged.28  

The only 20-week abortion ban that has not been challenged is Mississippi’s, see 

Miss. Code Ann. § 41-41-137 (2014), where no abortion provider performs 

abortions at that gestational age.29  In any event, the fact that any particular 

abortion law has not been challenged does not remotely demonstrate that abortion 

providers and patients have divergent interests.  Because federal courts have 

uniformly held that abortion providers have third-party standing to assert patients’ 

rights, if a particular law has not been challenged, it is because both patients and 

providers declined to challenge it. 

C. RHS Has a Cause of Action to Challenge the Abortion Bans Under 42 

U.S.C. § 1983. 

The District Court correctly rejected the State’s claim that RHS cannot bring 

an action under 42 U.S.C. § 1983 to enforce patients’ constitutional rights.  This 

Court has confirmed that § 1983 provides a cause of action to a litigant, like RHS, 

that has third-party standing to assert others’ rights.  See Pediatric Specialty Care, 

Inc. v. Ark. Dep’t of Human Servs., 293 F.3d 472, 478 (8th Cir. 2002) (expressly 

recognizing that medical providers with third-party standing to assert patients’ 

 
28  See Isaacson, 716 F.3d at 1231; Jackson Women’s Health Org., 945 F.3d at 

276-77; Bryant, 363 F. Supp. 3d at 630-31; see also McCormack, 788 F.3d at 

1033 (affirming injunction against ban on abortions at 20 weeks post-

fertilization, or 22 weeks LMP). 
29  See Jackson Women’s Health Org. v. Currier, 349 F. Supp. 3d 536, 538, 540 

(S.D. Miss. 2018). 
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rights have a cause of action under § 1983 to assert those rights); see also, e.g., 

Edwards, 786 F.3d at 1119 (addressing the merits of a § 1983 action by abortion 

providers asserting patients’ constitutional rights).  Because RHS has third-party 

standing to vindicate its patients’ rights, it is entitled to invoke § 1983 for that 

purpose.  See Pediatric Specialty Care, Inc., 293 F.3d at 478. At a minimum, RHS 

is likely to prevail as to the availability of § 1983 as a basis for its claims, and that 

alone is sufficient for purposes of this preliminary injunction appeal. 

The State claims the District Court erred because “the plain language of 42 

U.S.C. § 1983 and binding precedent from this Court” dictate that only the party 

whose constitutional right is violated—“the party injured”—may invoke § 1983 

and no other litigant may do so.  State Br. 53-54.  The State is incorrect.   

Although § 1983 specifies that a state actor may be liable to “the party 

injured,” it says nothing about who may bring the action.30  A plaintiff with 

standing to enforce an injured third party’s rights may bring a § 1983 action on her 

behalf to seek relief that inures to the benefit of—and effectively makes the State 

liable to—that third party. Moreover, in the reproductive rights context, the 

 
30  42 U.S.C. § 1983 (providing, in relevant part, that “[e]very person who, under 

color of any statute, ordinance, regulation, custom, or usage, of any State or 

Territory or the District of Columbia, subjects, or causes to be subjected, any 

citizen of the United States or other person within the jurisdiction thereof to the 

deprivation of any rights, privileges, or immunities secured by the Constitution 

and laws, shall be liable to the party injured in an action at law, suit in equity, or 

other proper proceeding for redress”). 
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Supreme Court has considered and reached the merits in a multitude of § 1983 

actions brought by abortion providers on patients’ behalf.  See, e.g., Whole 

Woman’s Health, 136 S. Ct. at 2301; Ayotte v. Planned Parenthood of N. New 

England, 546 U.S. 320, 324-26 (2006); Stenberg, 530 U.S. at 922-23.  The lower 

courts, applying these precedents, have affirmed that the statute provides a cause of 

action to abortion providers with third-party standing.  See, e.g., Planned 

Parenthood of Wis., Inc. v. Van Hollen, 738 F.3d 786, 794 (7th Cir. 2013) (noting 

“the cases are legion that allow an abortion provider, such as [Plaintiffs], to sue to 

enjoin as violations of federal law (hence litigable under 42 U.S.C. § 1983) state 

laws that restrict abortion”). 

The State ignores the settled law in this area.  The Eighth Circuit cases it 

cites involve claims for money damages based on injuries to other people, which 

could provide a windfall to a party who is not “injured.” Specifically, Advantage 

Media LLC v. City of Eden Prairie, 456 F.3d 793, 801 (8th Cir. 2006), addressed 

limitations on the compensatory damages that a § 1983 plaintiff could seek in an 

overbreadth challenge under the First Amendment.  Likewise, Garrett v. Clarke 

addressed whether a plaintiff could bring a § 1983 claim to recover money 

damages for emotional distress suffered, not by him, but by his family during an 

allegedly unlawful search.  147 F.3d 745, 746 (8th Cir. 1998).  These cases plainly 
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do not bar RHS from seeking declaratory and injunctive relief on behalf its patients 

with respect to the Bans. 

The remaining cases cited by the State are not only inapposite, but out-of-

circuit.  See Ray v. Maher, 662 F.3d 770, 773-74 (7th Cir. 2011) (daughter suing 

for damages for father’s death as pretrial detainee); Claybrook v. Birchwell, 199 

F.3d 350, 357 (6th Cir. 2000) (children and daughter-in-law suing for damages for 

shooting death of father and father-in-law); Archuleta v. McShan, 897 F.2d 495, 

498-99 (10th Cir. 1990) (holding that plaintiff who did not claim personal injury or 

third-party standing could not prevail under § 1983); Nnebe v. Daus, 644 F.3d 147, 

156 & n.5 (2d Cir. 2011) (addressing the separate question of whether an 

organization may assert its members’ rights under § 1983, while also casting doubt 

on the outcome of its decision under circuit precedent).  These out-of-circuit cases 

have no relevance to RHS’s ability under § 1983 to seek declaratory and injunctive 

relief on behalf its patients (where it has third-party standing) with respect to the 

Bans. 

III.  The District Court Appropriately Exercised Its Discretion to 

Preliminarily Enjoin the Gestational Age and Reason Bans. 

The District Court also correctly concluded that, in addition to likelihood of 

success on the merits, the remaining elements of the preliminary injunction 

analysis—the threat of irreparable harm, the balance of the harms, and the public 

interest—weigh in favor of the injunctions.  See Winter, 555 U.S. at 19-20. 
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A. The Bans Would Irreparably Harm RHS and Its Patients If Permitted 

to Go into Effect. 

An injury is “irreparable,” and therefore serves as a basis for injunctive 

relief, if it “cannot be remedied by a later award of money damages.”  Kroupa v. 

Nielsen, 731 F.3d 813, 820 (8th Cir. 2013).  The District Court recognized that the 

Gestational Age and Reason Bans would irreparably harm RHS and its patients 

absent a preliminary injunction.  See JA841; JA740.  The prospective harm caused 

by interference with abortion rights unquestionably constitutes irreparable harm.  

See, e.g., Planned Parenthood of Minn., Inc., 558 F.2d at 867 (explaining that 

interference “with the exercise of [Planned Parenthood’s] constitutional rights and 

the rights of its patients supports a finding of irreparable injury”).  Accordingly, 

this Court and its sister circuits have not hesitated to affirm injunctions against the 

enforcement of constitutionally questionable abortion restrictions.  See, e.g., id.; 

see also, e.g., Planned Parenthood of Ind. & Ky., Inc. v. Adams, No. 17-2428, 

2019 WL 4024749, at *15 (7th Cir. Aug. 27, 2019); Deerfield Med. Ctr. v. City of 

Deerfield Beach, 661 F.2d 328, 338 (5th Cir. 1981).  Because the District Court did 

not err in concluding that the Gestational Age and Reason Bans would irreparably 

harm RHS’s patients if the bans were permitted to go into effect, the Orders should 

likewise be affirmed. 

The State attempts to minimize the irreparable harm that the Bans would 

inflict on RHS and its patients by suggesting that the Bans would, in effect, apply 
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to only a relatively small subset of women seeking abortions in Missouri.  See 

State Br. 56.  This argument misses the point.  The irreparable injury analysis does 

not focus on the size of the population affected; it focuses on the nature of the 

injury that the challenged law would inflict.31  See Kroupa, 731 F.3d at 820.  The 

law is clear that any interference with constitutional rights amounts to irreparable 

harm.  See, e.g., Planned Parenthood of Minn., Inc., 558 F.2d at 867.  The District 

Court, therefore, clearly did not err in finding that this factor favored the 

preliminary injunctions.  See JA740. 

B. The Balance of Harms Tips in Favor of RHS. 

For similar reasons, the balance of the harms in this case tips decidedly in 

favor of RHS.  The only injury that the State purports to identify is its inability to 

vindicate the interests it claims underlie the Gestational Age and Reason Bans.  

State Br. 55-56.  But as discussed supra Sections I.B & I.D, these interests are 

legally insufficient to justify the Bans that the District Court correctly concluded 

are likely to be held unconstitutional.  See, e.g., Hispanic Interest Coal. of Ala. v. 

Governor of Ala., 691 F.3d 1236, 1249 (11th Cir. 2012) (state “has no interest in 

enforcing a state law that is unconstitutional”). 

 
31  Moreover, at least with respect to the earlier of the Gestational Age Bans, the 

State is clearly incorrect.  According to the State’s own brief, the 8-Week 

Gestational Age Ban would affect nearly half of all women who seek abortions 

in Missouri.  State Br. 42. 

Appellate Case: 19-2882     Page: 60      Date Filed: 01/21/2020 Entry ID: 4872885 



50 

 

C. The Preliminary Injunctions Are in the Public Interest. 

Finally, the District Court correctly concluded that the preliminary 

injunctions are in the public interest.  This Court has emphasized that “[t]he public 

is served by the preservation of constitutional rights.”  D.M. by Bao Xiong v. Minn. 

State High School League, 917 F.3d 994, 1003 (8th Cir. 2019) (internal quotation 

marks and citation omitted).  As discussed supra Sections I.A-I.D, the Gestational 

Age and Reason Bans each would violate the constitutional rule that “a State ‘may 

not prohibit any woman from making the ultimate decision to terminate her 

pregnancy before viability.’”  Casey, 505 U.S. at 879 (plurality opinion).  The 

District Court therefore was correct in concluding that the public interest, too, 

weighs in favor of the injunctions.  Accord Planned Parenthood of Ind. & Ky., 

Inc., 2019 WL 4024749, at *15; Jackson Women’s Health Org. v. Currier, 878 F. 

Supp. 2d 714, 720 (S.D. Miss. 2012). 

CONCLUSION 

For the foregoing reasons, this Court should affirm the District Court’s 

orders preliminarily enjoining the Gestational Age and Reason Bans. 
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