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I. ISSUES AND GROUNDS FOR REVIEW 

This Court adopted strict product liability in 1963.  See Greenman v. 

Yuba Power Prods., 59 Cal. 2d 57 (1963).  Since then, it has applied strict 

liability to manufacturers, sellers, lessors, and bailors of products.  See 

Vandermark v. Ford Motor Co., 61 Cal. 2d 256 (1964); Price v. Shell Oil 

Co., 2 Cal. 3d 245 (1970).  This liability has always been tied to clearly 

defined actions taken on one’s own product, such as manufacturing, selling, 

or leasing it.  “From the outset, strict products liability in California has 

always been premised on harm caused by deficiencies in the defendant’s 

own product.”  O’Neil v. Crane Co., 53 Cal. 4th 335, 348 (2012).   

This Court has never extended strict liability to an entity that 

provides a forum or service used by others to sell their own products.  

Yet the Fourth District Court of Appeal did both in an unprecedented 

opinion holding that, by providing a website where a third party sold its 

own product, Amazon is strictly liable for defects in that product.  Bolger v. 

Amazon.com, LLC, 53 Cal. App. 5th 431 (2020) (copy attached and cited as 

“Op. at __”).  The Court took that unprecedented leap at the same time the 

Legislature was considering a strict liability bill for electronic retail 

marketplaces, and actively working to reconcile the important competing 

policies involved in creating new liability rules for modern e-commerce.  

Rather than letting the Legislature perform its proper function, the Court of 

Appeal usurped the Legislature’s role and created entirely new rules of 

strict liability.  
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The Fourth District’s unwarranted expansion of strict liability law 

presents two issues that this Court should review: 

1.  Is a marketplace provider strictly liable for defects in a product 

sold by a third party, where that third party chose which products 

to sell, procured and owned its products, set the prices and other 

terms of its offers, and offered its products for sale through the 

marketplace?   

2.  Even if the policies cited a half century ago for adopting strict 

product liability might support extending strict liability to 

marketplace providers, should the courts defer to the Legislature 

to resolve the competing public policies at stake, especially when 

the Legislature is actively considering those very policies?   

These are important questions of first impression in California, and 

the Fourth District should not have the final word.  These questions affect a 

large part of the modern economy in California and implicate the deference 

courts owe to the Legislature as the branch of government empowered to 

make public policy.  Review is warranted under Cal. Rules of Court, rule 

8.500(b)(1).1 

II. BACKGROUND 

Angela Bolger seeks to hold Amazon strictly liable for an allegedly 

defective product that she bought from a third-party seller through the 

amazon.com website.   

                                              
1  Amazon did not file a petition for rehearing in the Court of Appeal.  
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1. Although Amazon itself sells some products on its website, 

the majority of sales are from millions of third-party sellers selling their 

own products.  (Op. at *2.)  Those sellers “select their own products, source 

them from manufacturers or distributors, set the purchase price, and use 

Amazon’s website to reach consumers.”  (Id.)  The seller of a product is 

identified in the “sold by” line on the product detail page, and again in the 

order confirmation process.  (Id.)   

Third-party sellers agree to the Business Solutions Agreement.  The 

Agreement requires sellers to, among other things, comply with all 

applicable laws, meet all compliance requirements, indemnify Amazon for 

claims relating to their products, and procure insurance if their sales exceed 

a threshold.  (Op. at *3–4.)  One of those sellers was Lenoge Technology 

(HK) Ltd. (a/k/a E-life), which “offered the laptop battery at issue here for 

sale.”  (Op. at *4.)   

In August 2016, Angela Bolger bought a replacement laptop battery 

from Lenoge using the amazon.com website.  (Op. at *5.)  Lenoge used the 

optional Fulfillment By Amazon (FBA) logistics service and stored its 

inventory in an Amazon fulfillment center.  (Op. at *3, 5.)  When Bolger 

placed her order from Lenoge, Amazon retrieved the battery from Lenoge’s 

inventory at a fulfillment center in Oakland and shipped it to Bolger.  

(Op. at *5.)  Amazon processed Bolger’s payment for the transaction and 

periodically remitted purchase funds to the seller, Lenoge, minus Amazon’s 

service fees.  (Op. at *2.)  
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Amazon has a product safety process to identify and respond to 

reports of unsafe products that have been sold on the website.  (Op. at *4.)  

Amazon suspended and then blocked Lenoge’s accounts when it received 

safety reports relating to some Lenoge batteries.  (Op. at *5.)  A few weeks 

later, Bolger was injured when her laptop battery exploded.  (Id.)   

Bolger sued Amazon on theories of strict liability, negligence, and 

warranty.  (Op. at *5.)  Her “lawsuit was the first safety report Amazon 

received for the specific replacement battery model Bolger purchased.”  

(Id.)  Bolger also sued Lenoge, but it defaulted.  (Id.)   

The Superior Court properly granted summary judgment to Amazon, 

concluding under existing law that Amazon was not a seller or distributor.  

(Op. at *6.)  Rather, it was “a provider of services by maintaining an online 

marketplace, warehousing and shipping goods and processing payments.”  

(Id. at *7.)  The Superior Court also held that Amazon “was not strictly 

liable under the marketing enterprise doctrine.”  (Id.)      

2. The Court of Appeal reversed.   

a. The Court of Appeal did not try to place Amazon within 

recognized categories of strict liability like manufacturer, seller, lessor, and 

bailor.  Instead, it interpreted strict liability doctrine to apply to “every 

entity involved in the vertical distribution of consumer goods, so long as 

the policies of the doctrine support its application.”  (Op. at *14.)  The 

Court stated that, “[w]hatever term we use to describe Amazon’s role, be it 

‘retailer,’ ‘distributor,’ or merely ‘facilitator,’ it was pivotal in bringing the 
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product here to the consumer.”  (Op. at *1.)  Thus, in the “circumstances of 

this case,” Amazon is “strictly liable for defective products offered on its 

website by third-party sellers like Lenoge.”  (Id.)   

The Court determined that “Amazon is an ‘integral part of the 

overall producing and marketing enterprise that should bear the cost of 

injuries resulting from defective products.’”  (Op. at *11.)  Traditional and 

well-established strict liability categories focus on actions taken with 

respect to a product, such as manufacturing, selling, or leasing it.  In 

contrast, the actions that the Court cited related to the various services that 

Amazon offered to connect sellers and buyers.  The Court cited, for 

example, Amazon attracting customers to use amazon.com to buy products; 

charging fees to sellers; creating the format for displaying sellers’ offers on 

the website; setting the terms of sellers’ use of the service such as 

indemnity and insurance; and processing payment.  (Op. at *11.)  The 

Court summarized those services in this way:  “Amazon enabled Lenoge to 

offer the replacement battery for sale, inventoried and stored the 

replacement battery, accepted Bolger’s order for the battery, billed Bolger 

the purchase price for the battery, received her payment, retrieved the 

battery from its inventory, and shipped the battery to her in Amazon-

branded packaging.”  (Id.)   

The Court viewed the actual seller as a bystander, surprisingly 

stating that “Lenoge is not involved in the sales transaction.”  (Op. at *11.)  

The Court minimized Lenoge’s involvement by suggesting that Amazon, 
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by choosing how its services operate, “did choose to offer the Lenoge 

replacement battery for sale.”  (Op. at *14.)  But it recognized elsewhere 

that third-party sellers like Lenoge “select their own products, source them 

from manufacturers or distributors, set the purchase price, and use 

Amazon’s website to reach consumers,” and that Lenoge “offered the 

laptop battery at issue here for sale.”  (Op. at *2, 4.)  The Court did not cite 

any action Amazon took with respect to the specific battery that Bolger 

bought, other than providing FBA warehousing and logistics services that 

Lenoge used.  (Op. at *11, 14.)  In the Court’s view, it was sufficient to 

impose liability that “Amazon created the environment (its website) that 

allowed Lenoge to offer the replacement battery for sale.”  (Op. at *11.) 

b. The Court of Appeal believed that policy rationales cited 

decades ago for the adoption of strict liability “compel the application of 

the doctrine to Amazon under the circumstances here.”  (Op. at *2.)  It 

identified the “judicially perceived public policy considerations” as 

“enhancing product safety, maximizing protection to the injured plaintiff, 

and apportioning costs among the defendants.”  (Op. at *8.)   

The Court began with compensation and viewed Amazon as 

essentially an insurer for unavailable defendants.  “Amazon, like 

conventional retailers, may be the only member of the distribution chain 

reasonably available to an injured plaintiff who purchases a product on its 

website.”  (Op. at *12.)  It reasoned that the “Amazon website, and 

especially the FBA program, enables manufacturers and sellers who have 
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little presence in the United States to sell products to customers here.”  (Id.)  

Imposing “strict liability on Amazon would help compensate some injured 

plaintiffs who would otherwise go uncompensated ….”  (Id.)   

As for enhancing product safety, the Court equated Amazon to 

“conventional retailers,” who can ensure “the product is safe” before they 

sell it and can “exert pressure on the manufacturer.”  (Op. at *12.)  It cited 

Amazon’s ability to monitor for consumer complaints and to remove 

product offers, which is a reactive process.  (Id.)  The Court wrote (without 

support) that Amazon can demand safety information from sellers, but did 

not explain how a marketplace can, at the front end, pass upon the quality 

of millions of products selected, owned, and sold by millions of sellers.  

(Id.)  It assumed that Amazon, “[j]ust like a conventional retailer,” can “use 

its power as a gatekeeper between an upstream supplier and the consumer” 

(id.), notwithstanding that conventional retailers (unlike Amazon as a 

service provider) choose the products they sell, can analyze their own 

selections, and have a direct relationship with the manufacturers or 

distributors of those products.  Imposing strict liability, in the Court’s view, 

would add “an extra incentive for Amazon to do so.”  (Id.)   

Finally, the Court reasoned that “Amazon, like conventional 

retailers, has the capacity to adjust the cost of compensating injured 

plaintiffs between itself and the third-party sellers in the course of their 

ongoing relationship.”  (Op. at *13.)  In other words, Amazon could choose 

to spread these new liability costs across the sellers on its marketplace 
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through higher fees.  Thus, “imposing strict liability on Amazon along with 

other members of the chain of distribution serves the purposes of the 

doctrine.”  (Op. at *13.)   

c. The Court held that the federal Communications Decency Act 

does not bar Bolger’s claims.  (Op. at *19–20.)  Amazon does not seek 

review of this ruling.  The Court also affirmed dismissal of Bolger’s 

negligence and warranty claims because she did not pursue them.  (Op. at 

*18 n.12.)   

III. REASONS FOR GRANTING THE PETITION 

A. The expansion of strict liability is an important question of law 
that warrants review by this Court.  

Under longstanding strict-liability law, “[t]hat the defendant 

manufactured, sold, or supplied the injury-causing product is a separate and 

threshold requirement that must be independently established.”  O’Neil, 53 

Cal. 4th at 362 (emphasis added).  Rather than applying existing and well-

established strict-liability law, the Court saw the “novelty of these issues” 

as an opening to use law as “an instrument of justice” to implement 

“current concepts of what is right and just.”  (Op. at *18, quoting Kriegler 

v. Eichler Homes, Inc., 269 Cal. App. 2d 224, 227 (1969).)  The resulting 

ad hoc methodology usurped the role of the Legislature and expanded strict 

liability beyond well-established limits.   
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1. The Court of Appeal disregarded bedrock principles of 
strict-liability law.   

This Court has been clear that “strict product liability law does not 

apply to services.”  Jimenez v. Super. Ct., 29 Cal. 4th 473, 479 (2002).  

This Court has also declined to extend strict liability to products made and 

sold by others because that would “represent an unprecedented expansion 

of strict products liability.”  O’Neil, 53 Cal. 4th at 342.  These are important 

guardrails that make clear what actions will and will not expose an entity to 

liability.  By extending strict liability to marketplace providers like 

Amazon, the Court of Appeal ignored these guardrails and this Court’s 

clear direction not to expand liability beyond traditional limits. 

Strict liability has never applied to services.  This Court held 

decades ago that it “is critical to the issue posed to determine if the 

dominant role of a pharmacist in supplying a prescription drug should be 

characterized as the performance of a service or the sale of a product.”  

Murphy v. E.R. Squibb & Sons, Inc., 40 Cal. 3d 672, 677 (1985).  The 

reason is that services are not subject to strict liability.  Jimenez, 29 Cal. 4th 

at 479 (citing Murphy, 40 Cal. 3d at 677, for the proposition that “strict 

products liability does not apply to services”).  This rule is so well-accepted 

across jurisdictions that the American Law Institute included it in the Third 

Restatement.  “Services, even when provided commercially, are not 

products.”  Restatement (Third) of Torts: Prod. Liab. § 19(b) (quoted in 

Jimenez, 29 Cal. 4th at 479).   
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California’s intermediate appellate courts applying this principle 

have likewise consistently held that where the essence of the transaction is 

providing a service, strict liability does not apply even if a product was sold 

as part of the service.  See, e.g., Hennigan v. White, 199 Cal. App. 4th 395, 

403 (2011) (salon not strictly liable for sale of pigment because the 

plaintiff’s “primary objective in patronizing the [] salon was to obtain a 

service, that of having permanent makeup affixed …”); Ferrari v. Grand 

Canyon Dories, 32 Cal. App. 4th 248, 259 (1995) (defendant that provided 

“recreational raft transportation” service was not liable for defects in raft it 

provided because use of the raft “was merely an incident to” the 

defendant’s service); Hernandezcueva v. E.F. Brady Co. Inc., 243 Cal. 

App. 4th 249, 258 (2015), as modified (Jan. 15, 2016) (“the doctrine of 

strict liability is ordinarily inapplicable to transactions ‘whose primary 

objective is obtaining services,’ and to transactions in which the ‘service 

aspect predominates and any product sale is merely incidental to the 

provision of the service.’”) (citation omitted). 

Notwithstanding this well-established doctrine, the Court of Appeal 

concluded that providing services to facilitate sales by others is sufficient 

for liability, writing that Amazon could be strictly liable even if it were 

“merely [a] ‘facilitator’.”  (Op. at *1.)  The ways that Amazon facilitated 

the sale were classic services:  providing a website where Lenoge offered 

the battery; providing logistics services through FBA; and processing 

payment for the transaction.  (Op. at *11.)  This suite of services does not 
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make Amazon a seller, as several appellate courts have recognized.  See 

Fox v. Amazon.com, Inc., 930 F.3d 415, 424–25 (6th Cir. 2019) (holding 

that Amazon is not seller of hoverboards under Tennessee Product Liability 

Act); Erie Ins. Co. v. Amazon.com, Inc., 925 F.3d 135, 142 (4th Cir. 2019) 

(holding that Amazon is not seller of headlamp under Maryland common 

law of product liability); Stiner v. Amazon.com, Inc., 2019 Ohio 586 (Ohio 

Ct. App. 2019) (holding that Amazon is not seller of caffeine powder under 

Ohio Product Liability Act); see also Milo & Gabby LLC v. Amazon.com, 

Inc., 693 F. App’x 879 (Fed. Cir. 2017) (holding that Amazon is not the 

seller of third-party products under copyright law).  

The Court of Appeal cited possession of the product through the 

FBA program, but logistics are just another service.  As the Fourth Circuit 

held in a case involving a third-party seller who used FBA services, 

“[a]lthough Amazon’s services were extensive in facilitating the sale, they 

are no more meaningful to the analysis than are the services provided by 

UPS Ground, which delivered the headlamp to Cao.  Neither Amazon nor 

UPS Ground was a seller incurring liability for the defective product.”  Erie 

Ins., 925 F.3d at 142.  If logistics services could support strict product 

liability, that rule would apply equally to UPS, FedEx, the U.S. Postal 

service, and any other entity that takes possession of, stores, and ships 

products.  It is inconceivable that this Court or the California Legislature 

ever contemplated, or would ever adopt, such a rule.  
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In addition to excluding services from strict liability, the other 

“bedrock principle in strict liability law” is that the “plaintiff’s injury must 

have been caused by a ‘defect’ in the [defendant’s] product.”  O’Neil, 53 

Cal. 4th at 347 (emphasis added).  Hence the “threshold requirement” that 

“the defendant manufactured, sold, or supplied the injury-causing product.”  

Id. at 362.  In O’Neil, this Court rejected expanding strict liability for 

products made and sold by others, even where injury from the third party’s 

product was foreseeable, because doing so would “represent an 

unprecedented expansion of strict products liability.”  53 Cal. 4th at 342. 

The Court of Appeal ignored the undisputed facts that Amazon 

neither made nor sold the battery.  It rejected statutory and dictionary 

definitions of “seller” and “distributor,” but did not identify any alternative 

rubric to establish that Amazon somehow “sold” the product (or was a 

lessor or bailor).  (Op. at *13.)  Indeed, the Court made clear that it did not 

matter whether Amazon sold the battery: “Whatever term we use to 

describe Amazon’s role, be it ‘retailer,’ ‘distributor,’ or merely ‘facilitator,’ 

it was pivotal in bringing the product here to the consumer.”  (Op. at *1.)    

The existing limitations on strict liability make clear what actions 

with respect to a specific product expose an entity to liability.  Whether 

those limitations should be disregarded, and liability significantly 

expanded, in the context of a particular marketplace service offering is an 

important question that warrants this Court’s review.     
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2. The Court of Appeal improperly created an ad hoc and 
defendant-specific form of strict liability. 

When this Court adopted and later expanded strict liability, it did so 

incrementally, on a categorical basis, and clearly identified the categories of 

entities to which strict liability applied.  In Greenman, the Court adopted 

strict liability and made clear that it applied to manufacturers.  59 Cal. 2d at 

62.  It later extended strict liability to retailers, lessors, and bailors.  

Vandermark, 61 Cal. 2d at 262–63; Price, 2 Cal. 3d at 253.  In each 

instance, the Court applied strict liability to a category of actors, not just 

one entity who happened to be a manufacturer, retailer, lessor, or bailor.   

The Court of Appeal expressly did not try to place Amazon within 

any of these existing categories.  (Op. at *1.)  Instead, it created a potential 

new category by offering up the term “facilitator,” but did not analyze the 

liability of so-called “facilitators” or purport to expand strict liability to 

facilitators as a category.  (Id.)  It shunned a categorical approach altogether 

and framed the issue in Amazon-specific terms, i.e., “whether Amazon may 

be held strictly liable for the defective Lenoge replacement battery at issue 

here,” not whether “‘websites for products sold by others’ should generally 

be held strictly liable.”  (Op. at *16.)2   

                                              
2  The Courts of Appeal have used a “market enterprise” analysis in a few 

instances to address whether an entity that does not fall within a traditional 

category nevertheless is strictly liable.  See, e.g., Kasel v. Remington Arms 

Co., 24 Cal. App. 3d 711 (1972) (trademark licensor found strictly liable); 

Bay Summit Cmty. Ass’n v. Shell Oil Co., 51 Cal. App. 4th 762 (1996) 

(strict liability applied to company that led development and marketing of 

product, including creating trade groups and standards for it).  But the 
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The Court’s analysis, and the resulting outcome, are a striking and 

troubling departure from the way this Court and every other has approached 

strict liability.  The Court of Appeal purported to base its ruling on the 

“circumstances here,” but did not identify which circumstances generate 

liability.  (Op. at *2.)  The result was an ad hoc rule that Amazon is strictly 

liable in “the circumstances of this case.”  (Op. at 1.)   

Product liability law traditionally bases liability on the actions an 

entity took with respect to a defective product, such as selling or leasing it, 

not on a result-oriented, eye-of-the-beholder policy assessment aimed at the 

business of a single defendant.  For example, Restatement 402A is phrased 

in terms of the affirmative act of selling.  Restatement (Second) of Torts 

§ 402A (liability applies to “one who sells”).  The comments identify the 

prototypical sellers to whom the section applies as a “wholesale or retail 

dealer or distributor, and to the operator of a restaurant.”  Id. cmt. f.  The 

Third Restatement defines “one who sells” in terms of transferring 

ownership, consistent with the commercial law’s definition of selling and 

the common understanding of the term.  Restatement (Third) of Torts: 

Prod. Liab. § 20.  And it excludes product facilitation distributors from the 

definition.  Id. cmt. g.  Nowhere does the Restatement, or any other source, 

base “seller” status on a policy-balancing exercise. 

                                              

Fourth District, which also issued the Bay Summit decision, did not apply 

such an analysis here.   
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The Court of Appeal provided no analytical framework for its 

conclusion that Amazon is strictly liable because it purportedly “was one of 

the entities ‘responsible for placing a defective product into the stream of 

commerce.’”  (Op. at *11, quoting O’Neil, 53 Cal. 4th at 349).  The Court 

did not apply a recognized test for liability or articulate a workable new test 

for determining under what circumstances a marketplace provider can be 

held strictly liable for a third party’s sale of an allegedly defective product 

through the marketplace.  While the Court regarded Amazon as “pivotal in 

bringing the product here to the consumer,” (Op. at *1), being “pivotal” is 

not a workable test.  The shippers that brought the battery to the U.S., the 

delivery service that brought it to Bolger’s door, the bank that issued her 

credit card, and even her internet service provider, were in some sense 

“pivotal” to her buying this battery.  The Court of Appeal offered no 

guidance for future courts—let alone other service providers who are now 

trying to evaluate their own product liability exposure—to determine what 

types of services are sufficiently “pivotal” to create strict liability. 

Following the Court of Appeal’s decision, it remains unclear what 

acts bring a marketplace provider—or any other service provider—into the 

zone of strict liability.  This is an issue of great public importance and first 

impression that merits review by this Court. 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 S
up

re
m

e 
C

ou
rt

.



 

- 21 - 
 

B. The Court of Appeal overstepped its authority to make public 
policy choices.  

The Court of Appeal based its unprecedented ruling in part on 

“judicially perceived” public policies for strict liability articulated in this 

Court’s Vandermark decision.  (Op. at *8, quoting Arriaga v. CitiCapital 

Commercial Corp., 167 Cal. App. 4th 1527, 1535 (2008), which cites to 

Vandermark.)  It viewed the California courts, rather than the Legislature, 

as an appropriate forum to “address whether those policies would be served 

in new contexts” because “[s]trict liability is a common law doctrine in 

California.”  (Op. at *16.)  That view is rooted in a misapprehension of the 

proper role of the courts vis-à-vis the Legislature, and an outdated and 

incomplete view of the relevant policies that animate strict liability law.    

Strict liability in California “was created by the courts” (Op. at *16), 

but the role of the courts at the doctrine’s inception is not fixed for all time.  

This Court, and most other state courts, originally adopted strict liability in 

the absence of legislative activity in the area.  That legislative inactivity did 

not last.  In the half century since strict liability was broadly adopted, many 

states reacted to its perceived overreach by enacting statutes that narrowed 

its scope.  See, e.g., RCW § 7.72.040; Ind. Code § 34-20-2-3; Neb. Rev. 

Stat. § 25-224; Ga. Code Ann. § 51-1-11.  Other than the early expansion of 

“seller” liability to lessors and bailors, the history of strict liability in the 

last 50 years has been one of legislative contraction, not expansion. 

California has not yet adopted a strict liability statute, but the 

Legislature has been actively addressing electronic marketplaces generally, 
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and strict liability specifically.  In 2019, the Legislature adopted the 

Marketplace Facilitator Act (Rev. & Tax Code §§ 6041-6041.5), which 

addressed a perceived gap in the Revenue Code for sales tax on purchases 

on electronic marketplaces.  The Legislature also adopted a data security 

statute (see S.B. 327 § 1, codified as Civ. Code § 1798.91.04 et seq.), which 

provides specific carve-outs for electronic marketplaces for privacy and 

data security liability arising from third-party devices and applications.  

The Court of Appeal even acknowledged the tax and data security 

legislation addressing electronic marketplaces.  (Op. at *16.)   

More specifically, just this past term, the Legislature actively 

considered and debated a strict liability statute.  The Assembly passed 

Assembly Bill 3262 in June 2020, which would have made electronic retail 

marketplaces strictly liable to the same extent as retailers under strict 

liability law.  The relevant committees in both houses held hearings and 

considered the competing policies, and Ms. Bolger herself testified in 

support of the bill.  The term expired before the Senate took a vote, but a 

version of the bill is expected to be re-introduced when the Legislature 

reconvenes in 2021.  The Court of Appeal surprisingly did not even 

mention this proposed legislation, instead suggesting that strict liability 

“has not been subject to regulation in the context of e-commerce or 
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otherwise.”  (Op. at *16.)3  Yet the Court’s decision coincidentally came 

down during the heart of the committee debates on AB 3262. 

The active role of courts at the inception of strict liability law does 

not necessarily define or dictate their role now.  Strict liability is a policy 

choice.  Whether strict liability should apply to marketplaces, which 

represent a large and increasingly important part of the modern economy, is 

a policy choice.  There are competing views and competing policies, not all 

of which would have been readily apparent or relevant in the pre-Internet 

era when strict liability came to the fore.  The question now is who should 

make that policy choice:  the Legislature directly accountable to the people 

of California, or a single Superior Court judge, a majority of three on a 

Court of Appeal, or a majority of seven on this Court. 

This Court has answered that question at a general level.  Public 

policy is for the Legislature.  “We continue to believe that, aside from 

constitutional policy, the Legislature, and not the courts, is vested with the 

responsibility to declare the public policy of the state.”  Green v. Ralee 

Eng’g Co., 19 Cal. 4th 66, 71 (1998); see also Sheppard, Mullin, Richter & 

Hampton, LLP v. J-M Manufacturing Co., Inc., 6 Cal. 5th 59, 73 (2018) 

(acknowledging that “questions of public policy are primarily for the 

legislative department to determine”).  One reason is that “public policy as 

a concept is notoriously resistant to precise definition,” so “courts should 

                                              
3  The history and status of this bill can be found at: 

https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920

200AB3262 (last visited Sept. 18, 2020).  
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venture into this area, if at all, with great care and due deference to the 

judgment of the legislative branch in order to avoid judicial policymaking.”  

Green, 19 Cal.4th at 76 (cleaned up).  Courts that venture into making 

policy might “mistake their own predilections for public policy which 

deserves recognition at law.”  Cel-Tech Commc’ns, Inc. v. Los Angeles 

Cellular Tel. Co., 20 Cal. 4th 163, 185 (1999) (quoting Gantt v. Sentry Ins., 

1 Cal. 4th 1083, 1095 (1992); cleaned up).  As result, the “appellate courts 

have neither the power nor the duty to determine the wisdom of any 

economic policy; that function rests solely with the legislature.”  Id. at 184 

(quoting Max Factor & Co. v. Kunsman, 5 Cal. 2d 446, 454 (1936); cleaned 

up).   

The Court of Appeal’s foray into policy-making was particularly 

inappropriate here because the Legislature was in the process of weighing 

the competing considerations, and making the policy choice, when the 

Court heard argument and issued its decision.  Even apart from the 

legislative branch’s more direct accountability to the people of California, 

the Legislature is in a better position to consider the competing policies, 

such as consumer interest in selection of products, costs, fairness to 

innocent sellers, and burdens on small businesses.  The Court of Appeal 

gave a nod to these policies and suggested that courts can address them 

(Op. at *16 n.9), but said little about them beyond speculating (almost 

certainly incorrectly) that “the consumer will not necessarily absorb any 

increased costs.”  (Op. at *16–18.)  As the Court wrote, Amazon “can 
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increase fees on high-risk products, or all products, and thereby spread the 

cost of compensating consumers injured by such products.”  (Op. at *18 

n.11.)  In other words, the Court invited Amazon or other affected 

marketplaces to simply pass the costs of tort litigation onto all sellers, large 

and small, innocent or otherwise.  Whether that is fair or desirable—

particularly if it will increase barriers to entry for California small 

businesses hoping to sell through marketplaces—is a quintessential policy 

debate reserved for the Legislature. 

Nor did the Court explain how courts, in the context of a single case, 

can take a broad society-wide view of the competing interests and policies, 

or how the limited record in a single case can generate the facts necessary 

to properly evaluate the policies at stake.  The Legislature can take the 

broader view.  It can hold hearings and develop facts.  See People v. Cole, 

38 Cal. 4th 964, 991 (2006) (to resolve policy debates, the legislature has 

“the ability to gather empirical evidence, solicit the advice of experts, and 

hold hearings at which all interested parties may present evidence and 

express their views.”).   

More importantly, if the Legislature adopts an unwise rule, it can 

adopt a different one.  Courts are not so nimble.  To that point, 60 years 

after Vandermark, the Court of Appeal relied upon the same three policies 

cited a half century ago, without seriously considering whether any new or 

different policies might bear on the question.  Nearly 60 years of experience 

with strict liability provides a basis for the Legislature to assess whether it 
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has brought benefits commensurate with its substantial costs.  There is 

plenty of reason to doubt that it has.  See, e.g., Polinsky & Shavell, The 

Uneasy Case for Product Liability, 123 HARV. L. REV. 1437, 1455 (2010) 

(collecting studies) (multiple industries across multiple decades have 

concluded “that product liability has had no noticeable impact on accident 

rates.”).  Indeed, modern state legislatures that have weighed these policies, 

and adopted, or revised, their strict liability statutes, have uniformly chosen 

to restrict, not expand, strict liability.  There are many reasons for that, 

including the fact that the adoption of comprehensive federal and state 

consumer product regulations means that the tort system is not the primary, 

or most effective, method to regulate product safety.   

Even if the Vandermark policies were the universe of relevant 

considerations, subsequent developments have eroded them as useful 

measures of liability.  When they adopted Proposition 51 in 1986, the 

California voters repudiated compensation as a dominant factor in tort 

rules.  They declared that the “legal doctrine of joint and several liability, 

also known as ‘the deep pocket rule’, has resulted in a system of inequity 

and injustice that has threatened financial bankruptcy of local governments, 

other public agencies, private individuals and businesses and has resulted in 

higher prices for goods and services to the public and in higher taxes to the 

taxpayers.”  Civ. Code § 1431.1.  Joint-and-several liability imposes the 

risks of an unavailable tortfeasor on the other defendants; the California 

voters instead imposed that risk on the plaintiff, at least for noneconomic 
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damages.  They were concerned that the “People—taxpayers and 

consumers alike—ultimately pay for these lawsuits in the form of higher 

taxes, higher prices and higher insurance premiums.”  Id.  The Court of 

Appeal’s decision is directly at odds with that proclamation, as it elevates 

compensation for an injured plaintiff above all other considerations. 

Similarly, loss spreading is not a justification for expanding liability.  

As this Court has explained, “[a]nother problem with relying exclusively 

upon the doctrine of loss spreading to justify the imposition of liability 

without fault is that the same reasoning could be used to impose strict 

liability in any situation in which the defendant is in a superior position 

economically to bear or distribute the loss suffered by the plaintiff.  As one 

commentator has observed: ‘Spreading the cost of injury throughout society 

amounts to no more than a judicially imposed insurance system.  To use 

this rationale for imposing strict liability in isolation of other rationales is to 

write a judicial ticket to impose strict liability in any area of law where 

there are injured plaintiffs who may not be compensated.’”  Peterson v. 

Super. Ct., 10 Cal. 4th 1185, 1208 (1995).  Thus, “the function of loss 

spreading should not be the exclusive criterion upon which to premise strict 

liability.”  Id.  At a minimum, the potential adverse impacts of encouraging 

marketplaces to spread tort costs across millions of California businesses 

should not be ignored or treated lightly, but the Court of Appeal gave no 

consideration to those risks. 
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Finally, the “blast radius” of the Court of Appeal’s reconfiguration 

of California strict liability law is potentially vast.  The Court’s amorphous 

notions of “facilitation” and “pivotal” services could apply to many 

marketplaces, both online and brick-and-mortar.  Some of those 

marketplaces—for example, eBay, Walmart, Wayfair, and Target—are 

large businesses perhaps better able to absorb the increased costs of strict 

liability.  Others—for example, Postmates, Ruby Lane, Redfin, and 

Bonanza—are well-established but growing businesses.  And thousands of 

others are small businesses hoping to satisfy the ever-growing demand for 

marketplace services that efficiently and effectively connect willing buyers 

and sellers.  Imposing, for the first time ever, strict products liability on 

such service providers is not a sea-change a court should impose.  The 

Legislature is the proper forum for making the difficult policy decisions 

necessary to expand liability beyond all recognized limits. 

IV. CONCLUSION 

Whether strict liability for a marketplace should be the law of 

California, and whether courts are the right body of government to decide 

that, are important questions of law that the Fourth District got wrong.  This 

Court should grant review.    
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ATTACHMENT A 
Bolger v. Amazon.com, LLC, 53 Cal. App. 5th 431 (2020 
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Baker Botts, Christopher J. Carr and Navi Singh Dhillon, for the 

Chamber of Commerce of the United States of America, as Amicus Curiae on 
behalf of Defendant and Respondent. 

Plaintiff Angela Bolger bought a replacement laptop computer battery 

on Amazon, the popular online shopping website operated by defendant 
Amazon.com, LLC.  The Amazon listing for the battery identified the seller as 

“E-Life,” a fictitious name used on Amazon by Lenoge Technology (HK) Ltd. 

(Lenoge).  Amazon charged Bolger for the purchase, retrieved the laptop 

battery from its location in an Amazon warehouse, prepared the battery for 
shipment in Amazon-branded packaging, and sent it to Bolger.  Bolger 

alleges the battery exploded several months later, and she suffered severe 

burns as a result. 
Bolger sued Amazon and several other defendants, including Lenoge.  

She alleged causes of action for strict products liability, negligent products 

liability, breach of implied warranty, breach of express warranty, and 
“negligence/negligent undertaking.”  Lenoge was served but did not appear, 

so the trial court entered its default.  

Amazon moved for summary judgment.  It primarily argued that the 

doctrine of strict products liability, as well as any similar tort theory, did not 
apply to it because it did not distribute, manufacture, or sell the product in 

question.  It claimed its website was an “online marketplace” and E-Life 

(Lenoge) was the product seller, not Amazon.  The trial court agreed, granted 
Amazon’s motion, and entered judgment accordingly.  

Bolger appeals.  She argues that Amazon is strictly liable for defective 

products offered on its website by third-party sellers like Lenoge.  In the 
circumstances of this case, we agree. 
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As a factual and legal matter, Amazon placed itself between Lenoge 

and Bolger in the chain of distribution of the product at issue here.  Amazon 
accepted possession of the product from Lenoge, stored it in an Amazon 

warehouse, attracted Bolger to the Amazon website, provided her with a 

product listing for Lenoge’s product, received her payment for the product, 
and shipped the product in Amazon packaging to her.  Amazon set the terms 

of its relationship with Lenoge, controlled the conditions of Lenoge’s offer for 

sale on Amazon, limited Lenoge’s access to Amazon’s customer information, 

forced Lenoge to communicate with customers through Amazon, and 
demanded indemnification as well as substantial fees on each purchase.  

Whatever term we use to describe Amazon’s role, be it “retailer,” 

“distributor,” or merely “facilitator,” it was pivotal in bringing the product 
here to the consumer. 

Strict products liability “was created judicially because of the economic 

and social need for the protection of consumers in an increasingly complex 
and mechanized society, and because of the limitations in the negligence and 

warranty remedies.”  (Daly v. General Motors Corp. (1978) 20 Cal.3d 725, 733 

(Daly).)  It “arose from dissatisfaction with the wooden formalisms of 

traditional tort and contract principles in order to protect the consumer of 
manufactured goods.”  (Id. at p. 735.)  The scope of strict liability has been 

expanded, where necessary, to account for “market realities” and to cover new 

transactions in “widespread use . . . in today’s business world.”  (Price v. Shell 

Oil Co. (1970) 2 Cal.3d 245, 252 (Price).) 

The structure of Amazon’s relationship with Lenoge, on one hand, and 
Bolger, on the other, presents just such a new transaction now in widespread 

use.  We must therefore return to the principles underlying the doctrine of 

strict products liability to determine whether it applies.  (See O’Neil v. Crane 
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Co. (2012) 53 Cal.4th 335, 362 (O’Neil); Jimenez v. Superior Court (2002) 

29 Cal.4th 473, 479-480 (Jimenez).)  Those principles compel the application 

of the doctrine to Amazon under the circumstances here.  As noted, Amazon 
is a direct link in the chain of distribution, acting as a powerful intermediary 

between the third-party seller and the consumer.  Amazon is the only 

member of the enterprise reasonably available to an injured consumer in 
some cases, it plays a substantial part in ensuring the products listed on its 

website are safe, it can and does exert pressure on upstream distributors (like 

Lenoge) to enhance safety, and it has the ability to adjust the cost of liability 
between itself and its third-party sellers.  Under established principles of 

strict liability, Amazon should be held liable if a product sold through its 

website turns out to be defective.  (See Vandermark v. Ford Motor Co. (1964) 

61 Cal.2d 256, 262 (Vandermark).)  Strict liability here “affords maximum 

protection to the injured plaintiff and works no injustice to the defendants, 
for they can adjust the costs of such protection between them in the course of 

their continuing business relationship.”  (Id. at pp. 262-263.) 

We further conclude Amazon is not shielded from liability by title 47 
United States Code section 230.  That section, enacted as part of the 

Communications Decency Act of 1996 (CDA; Pub.L. No. 104-104, tit. V 

(Feb. 8, 1996) 110 Stat. 56), generally prevents internet service providers 
from being held liable as a speaker or publisher of third-party content.  It 

does not apply here because Bolger’s strict liability claims depend on 

Amazon’s own activities, not its status as a speaker or publisher of content 

provided by Lenoge for its product listing. 
We therefore reverse the trial court’s judgment in favor of Amazon.  On 

remand, the court shall vacate its order granting Amazon’s motion for 
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summary judgment and enter an order granting the motion in part and 

denying it in part, as discussed more fully below. 
FACTUAL AND PROCEDURAL BACKGROUND 

Consistent with our standard of review of orders granting summary 

judgment, we recite the historical facts in the light most favorable to Bolger 
as the nonmoving party.  (See Saelzler v. Advanced Group 400 (2001) 

25 Cal.4th 763, 768 (Saelzler); Light v. Department of Parks & Recreation 

(2017) 14 Cal.App.5th 75, 81.) 

Many readers of this opinion are likely familiar with the Amazon 
website.  It is the world’s most popular e-commerce website.  In the United 

States, approximately half of all online shopping dollars are spent on 

Amazon.  The Amazon website is, in some sense, “ ‘the world’s largest store’ ” 

in the Internet age.  
Products sold on the Amazon website fall into two general categories.  

In one category are the products Amazon itself selects, buys from 

manufacturers or distributors, and sells to consumers at a price established 
by Amazon.  These products, which make up approximately 40 percent of the 

website’s sales, are not at issue in this appeal.  In the second category are the 

products ostensibly sold by third parties through Amazon’s website.  These 
“third-party sellers” select their own products, source them from 

manufacturers or distributors, set the purchase price, and use Amazon’s 

website to reach consumers.  They pay either a monthly fee or a per item fee 

for the opportunity to sell on Amazon’s website.  
The product listings for the two categories are often similar.  The main 

distinction is that products not sold directly by Amazon include the words 

“Sold by” and the name of the third-party seller instead of Amazon.  An 
example third-party listing appears below.  It was reproduced in an e-
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commerce expert declaration submitted by Bolger in opposition to Amazon’s 

motion for summary judgment.  The “Sold by” notation is included on the 
right side of the listing. 

 
To purchase a product offered by a third-party seller, the customer 

adds it to his or her Amazon cart.  At checkout, the order confirmation page 

again identifies the product as “Sold by” the third-party seller.  To complete 
the purchase, Amazon charges the customer’s credit card or other payment 

information in its files.  Amazon informs sellers it will “collect all Sales 

Proceeds for each of these transactions and will have the exclusive rights to 
do so[.]”  Amazon accepts the risk that the customer’s payment information 

will turn out to be fraudulent.  After Amazon collects the payment, it deducts 

a referral fee (and other potential fees, discussed below), aggregates the 
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remaining proceeds with those from other purchases, and remits them to the 

third-party seller on a periodic basis.1  
Some third-party sellers participate in the “Fulfilled by Amazon” (FBA) 

program.  The FBA program allows third-party sellers to reach customers on 

a global basis.  Third-party sellers must apply to register any product 
included in the FBA program, and Amazon may refuse registration for 

various reasons.  Bolger’s e-commerce expert described the FBA program as 

follows:  “This service allowed companies and individuals with products to 

sell to ship the products to Amazon’s warehouses; these products would be 
presented for sale within the Amazon.com Web site, and, if and when sold, 

would be shipped by Amazon to the buyer.”  Amazon may ship a product 

offered by one third-party seller together with products offered by other third-
party sellers or by Amazon itself.  Amazon controls the packaging for the 

shipment, which may include Amazon branding and Amazon-specific 

messaging.  
To return an FBA product, the customer ships it back to Amazon, not 

the third-party seller.  Amazon inspects the product and determines whether 

the product can be resold.  If so, it will return it to the third-party seller’s 

inventory at the Amazon warehouse.  If not, the third-party seller can have it 
sent back to its own facilities.  

In the FBA program, as Bolger’s expert explained, “Amazon ‘owns’ the 

customer.  This means that Amazon owns and controls the relationship with 

 
1  Although Amazon normally remits the sales proceeds on a schedule, it 
reserves the right to withhold or delay payment if it concludes the third-party 
seller’s actions or performance “may result in customer disputes, chargebacks 
or other claims” related to its Amazon sales.  Amazon also requires sellers to 
provide bank account and credit card information, which Amazon may use to 
obtain any amounts payable by the seller to Amazon.  
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the buyer; the individual or company supplying products to the FBA program 

does not.  The supplier has no direct relationship with the buyer, and indeed 
in most cases does not even have an indirect relationship with the buyer.  

That is, in most cases there are no communications between FBA supplier 

and buyer; the FBA supplier simply discovers in a report or some other form 
of notification that a product has been sold to the buyer.”  Amazon does not 

contact the seller for approval of the purchase; Amazon itself decides whether 

to allow the transaction to go through.   

Bolger’s expert continued, “On occasions when communications 
between FBA suppliers and buyers, or between FBA suppliers and potential 

buyers, is necessary—when, for instance, a buyer has a problem with the 

product or a potential buyer has a pre-purchase question—communication is 
‘anonymized.’  That is, Amazon provides a message console on the Amazon 

Marketplace Web site that sends messages between the two parties[’] e-mail 

addresses, though neither party is provided with the other party’s actual 
email address.”  Amazon requires third-party sellers to use only the tools and 

methods designated by Amazon to communicate with Amazon customers.  

Amazon prohibits third-party sellers from contacting customers to collect 

payments or influence their purchasing decisions.  Indeed, third-party sellers 
may not use Amazon customer or transaction information “for any marketing 

or promotional purposes whatsoever.”  

Third-party sellers in the FBA program pay storage and fulfillment fees 
to Amazon, in addition to the general seller and referral fees paid by all 

third-party sellers.  Amazon assesses still other fees in specific 

circumstances, such as for processing returns.  Third-party sellers can also 
use the FBA program to fulfill orders placed through non-Amazon channels.   
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Amazon’s contractual relationship with its third-party sellers is 

governed by its Business Solutions Agreement (BSA), which Amazon requires 
all third-party sellers to accept.  The BSA states that Amazon and a third-

party seller are independent contractors, with no agency or employment 

relationship.  Under the BSA, a third-party seller must represent that it is a 
duly organized business existing in good standing and will comply with all 

applicable laws.  A third-party seller must indemnify Amazon for any claim 

related to its products sold through Amazon.  If its sales are above a certain 

threshold, a third-party seller must obtain general commercial liability 
insurance, listing Amazon as an additional named insured.  

The BSA prohibits third-party sellers from offering certain products 

through the Amazon website (the products are either restricted altogether, or 
may be sold only with Amazon’s permission).  It also generally prohibits 

sellers from listing a product at a higher price than the seller offers through 

other channels.  If a third-party seller violates Amazon’s policies or applicable 
law, Amazon may take corrective action, including suspending the seller, 

destroying inventory without compensation, and permanently withholding 

payments.  

Amazon provides its customers with an “A-to-z Guarantee” for 
purchases made on its website, including from third-party sellers.  The 

guarantee states, “We want you to buy with confidence anytime you make a 

purchase on the Amazon.com website or use Amazon Pay; that’s why we 
guarantee purchases from third-party sellers when payment is made via the 

Amazon.com website . . . .  The condition of the item you buy and its timely 

delivery are guaranteed under the Amazon A-to-z Guarantee.”  The A-to-z 
Guarantee covers defective products sold by third-party sellers.  If a customer 

encounters a problem, he or she is required to attempt to contact the third-
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party seller through Amazon, but if the third-party seller does not respond, 

Amazon will refund the customer the product cost, the original shipping cost, 
and the return shipping cost.  Amazon may seek reimbursement of this 

refund from the third-party seller.  

In addition, Amazon attempts to ensure the products offered by third-
party sellers are safe.  Amazon states that customer safety is a top priority.  

As Amazon’s person-most-knowledgeable explained at his deposition, 

“[W]e’ve got a long and well-developed product-safety process, and that starts 

from the very beginning.  When a third-party seller signs up to sell on the 
platform, they have to agree to the [BSA], which contains very clearly 

language that says they have to sell products that meet all the compliance 

requirements for the jurisdictions that they’re going to be selling the product 
in.  [¶]  Once products are being sold, we have a robust and active process to 

monitor for any customer complaints that come in.  Regardless of the format 

that those come in, we track those, we log those, we report those things to 
[the Consumer Products Safety Commission].  [¶]  And as—depending on the 

severity of the scope, the frequency, variety of factors, we will decide whether 

or not we’re going to continue to sell a particular product or not.  And that’s 

an ongoing process.  That happens every single day for every single product 
on the website . . . .”  Later, he stated, “You know, Amazon does everything in 

its power and goes above and beyond to make sure that we’re providing the 

best customer experience, including safe products.  And, you know, I want 
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that for all of our customers and for myself when I buy from Amazon, so I 

hope people believe that.”2  
Lenoge registered with Amazon as a third-party seller in December 

2012.  It chose to use the name “E-Life” on Amazon.  Amazon’s person-most-

knowledgeable explained, “Sellers oftentimes don’t want to use whatever the 
corporate entity name is, so they’re allowed to specify a display name or a 

friendly name.”  Lenoge participated in Amazon’s FBA program and later, 

pursuant to that program, offered the laptop battery at issue here for sale.   

Bolger was part of Amazon’s membership program, Amazon Prime, and 
often purchased products on Amazon.  In August 2016, Bolger searched for 

replacement laptop batteries on the Internet, followed a link to Amazon’s 

website, and purchased the Lenoge battery.  Amazon charged her credit card 
for the $12.30 purchase price.  The battery was stored at an Amazon 

fulfillment center in Oakland, California.  Because Bolger was an Amazon 

Prime member, Amazon sent her the battery via free two-day shipping.  She 
received the battery a few days later in Amazon packaging, including an 

Amazon-branded box with Amazon-branded shipping tape.  Throughout the 

process, Bolger had no contact with Lenoge or anyone other than Amazon.  

She believed Amazon sold her the battery.  Amazon’s total fee for the 
transaction was $4.87, or approximately 40 percent of the purchase price.  

 
2  Perhaps contradictorily, Amazon’s consumer “Conditions of Use” state, 
“Parties other than Amazon operate stores, provide services, or sell product 
lines through the Amazon Services. . . .  We are not responsible for examining 
or evaluating, and we do not warrant the offerings of, any of these businesses 
or individuals or the content of their Web sites.  Amazon does not assume any 
responsibility or liability for the actions, product, and content of all these and 
any other third parties.”  The conditions go on to inform customers, in all 
capital letters, that “YOU EXPRESSLY AGREE THAT YOUR USE OF THE 
AMAZON SERVICES IS AT YOUR SOLE RISK.”  
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The next month, Amazon suspended Lenoge’s selling privileges because 

it became aware of a “grouping” of safety reports on Lenoge’s laptop batteries 
and Lenoge did not respond to Amazon’s requests for documentation.  Three 

weeks later, Amazon permanently blocked Lenoge’s account.  

Less than a month after Amazon permanently blocked Lenoge’s 
account, Bolger was using her laptop when the replacement battery exploded.  

Bolger suffered serious burns and was hospitalized for two weeks.   

Bolger filed this lawsuit in January 2017.  As noted, her operative 

complaint alleges causes of action for strict products liability, negligent 
products liability, breach of implied warranty, breach of express warranty, 

and “negligence/negligent undertaking.”  She named Amazon and several 

other companies allegedly involved in the design, manufacture, distribution, 
or sale of the battery as defendants.  Eventually Bolger added Lenoge as a 

defendant as well.  She served Lenoge with her complaint, but it did not 

appear.  The trial court entered its default.  Another defendant, Herocell Inc., 
was also served and defaulted.  Yet another defendant, Shenzhen Uni-Sun 

Electronics Co., is located in the People’s Republic of China.  Bolger initiated 

service of process but was informed it could take two to three years to 

complete.  
Bolger’s lawsuit was the first safety report Amazon received for the 

specific replacement battery model Bolger purchased.  Soon after Bolger filed 

her complaint, Amazon “suppressed” the listing for the battery, i.e., it could 
no longer be offered for sale on Amazon.  It is Amazon’s standard practice to 

“purge” or destroy inventory in its possession for a product that has been 

suppressed.  
Three months later, Amazon sent Bolger an email warning her that 

Amazon had learned that the Lenoge replacement battery “may present a fire 
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hazard or not perform as expected[.]”  The email advised, “If you still have 

this product, we strongly recommend that you stop using the item 
immediately.”  It directed her to dispose of the battery at a recycling center or 

waste disposal facility.  The email informed her that Amazon had provided a 

credit of the purchase price to her Amazon account.  It concluded, “We trust 
you will understand the safety and satisfaction of our customers is our 

highest priority.  [¶]  Thanks for shopping at Amazon.com.”  The email was 

apparently sent to other customers who had purchased the battery as well.3  

After almost two years of litigation, Amazon filed its motion for 
summary judgment.  It primarily argued that it could not be held liable for 

defects in the replacement battery because it did not manufacture, distribute, 

or sell the battery to Bolger.  It claimed it was merely a provider of services, 
namely an online marketplace and logistics operation.  Amazon also argued 

 
3  Amazon’s person-most-knowledgeable explained, “So as part of ongoing 
analysis of various products on the website, the safety team decided to—
started to look at laptop batteries specifically.  And rather than looking at 
just [product] by [product], they started to aggregate across other, you know, 
vectors including seller.  They found there was a pattern with certain 
batteries and sellers of complaints.  [¶]  And so as a result of that for those 
specific sellers and [products], they made the decision to message customers 
and let them know that there was potential safety concerns and that we were 
refunding their money.”  Amazon now requires additional documentation, 
including Underwriters Laboratories certification, from new sellers who 
would like to offer replacement batteries on Amazon.  
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that the CDA shielded it from liability because Bolger’s causes of action were 

based on Amazon’s publication of Lenoge’s sales listing.4  
In support of its motion, Amazon submitted documentation of Bolger’s 

purchase, the BSA, Amazon’s consumer “Conditions of Use,” and its A-to-z 

Guarantee.  It also submitted a declaration from an Amazon senior manager 
responsible for product safety, investigations, and recalls.  The manager 

described Amazon’s business and the Lenoge battery transaction at issue.  

She stated, “Amazon operates an online marketplace at www.amazon.com.  

Though Amazon retails some products on its marketplace, the marketplace 
has more than a million third-party sellers selling their own products.”  

Specifically, she explained, “E-life sourced the battery from the manufacturer 

or upstream distributors, sold the battery to [Bolger], set the price, provided 
any warranty, and controlled the terms of its offer.  Amazon did not design or 

manufacture the product, sell or distribute the battery, set the price, provide 

a warranty, or control the terms of the product offer.  Similarly, Amazon was 
not involved in sourcing the subject battery from the manufacturer or 

upstream distributor.”  The manager asserted that “E-life retained title to the 

battery at all times,” and “E-life was also responsible for ensuring the battery 

that it sold to [Bolger] was properly packaged and complied with all 
applicable laws.”  The manager acknowledged Amazon’s A-to-z Guarantee, 

 
4  Amazon challenged Bolger’s cause of action for negligent undertaking 
on the additional grounds that it had no duty to warn Bolger of safety issues 
with Lenoge’s replacement batteries, that Bolger did not rely on any allegedly 
negligent undertaking by Amazon, and that Amazon’s suspension of Lenoge’s 
selling privileges did not increase the risk of harm to Bolger.  Bolger does not 
challenge the trial court’s order to the extent it summarily adjudicated her 
negligent undertaking cause of action in Amazon’s favor.  (See fn. 12, post.)  
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but she denied it was a warranty.  She stated, “The only warranty provided 

for a product comes from the third-party seller.”  
Bolger opposed Amazon’s summary judgment motion.  She argued that, 

regardless whether Amazon was technically the seller of the replacement 

battery, it was part of the chain of production and distribution and therefore 
strictly liable for any defects.  Bolger further argued that, even if Amazon 

were not part of the chain of production and distribution, it was liable under 

California’s marketing enterprise doctrine.  (See Bay Summit Community 

Assn. v. Shell Oil Co. (1996) 51 Cal.App.4th 762, 776 (Bay Summit).)  Bolger 
disagreed that the CDA applied to shield Amazon from liability.   

Bolger submitted several declarations, including her own, in opposition 

to Amazon’s motion.  Two of the declarations were from retained expert 

witnesses, one in the field of e-commerce and the other in the field of 
engineering.  Bolger also submitted excerpts from the deposition transcripts 

of several Amazon employees, including its designated person-most-

knowledgeable.5  
After hearing argument, the trial court granted Amazon’s motion for 

summary judgment.  It found that Amazon was not strictly liable for 

defective products offered by third-party sellers on its website.  Amazon was 
not a seller or distributor of the replacement laptop battery.  Instead, it was a 

“provider of services by maintaining an online marketplace, warehousing and 

 
5  Amazon objected on various grounds to much of Bolger’s evidence.  The 
trial court sustained a number of these objections, including to portions of 
Bolger’s e-commerce expert declaration and the entirety of Bolger’s 
engineering expert declaration.  Bolger has not challenged these evidentiary 
rulings on appeal.  We therefore do not consider the merits of these rulings, 
and we likewise do not consider any evidence to which objections were 
sustained.  (See Frittelli, Inc. v. 350 North Canon Drive, LP (2011) 
202 Cal.App.4th 35, 41 (Frittelli).) 
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shipping goods and processing payments.”  The court also found that Amazon 

was not strictly liable under the marketing enterprise doctrine.  It likewise 
found that Bolger’s warranty and negligent undertaking claims had no merit, 

and Bolger had not offered any contrary arguments.  The court entered 

judgment in favor of Amazon, and Bolger now appeals.  
DISCUSSION 

I 

Summary Judgment Standards 

“A defendant’s motion for summary judgment should be granted if no 
triable issue exists as to any material fact and the defendant is entitled to a 

judgment as a matter of law.  [Citation.]  The burden of persuasion remains 

with the party moving for summary judgment.  [Citation.]  When the 
defendant moves for summary judgment, in those circumstances in which the 

plaintiff would have the burden of proof by a preponderance of the evidence, 

the defendant must present evidence that would preclude a reasonable trier 
of fact from finding that it was more likely than not that the material fact 

was true [citation], or the defendant must establish that an element of the 

claim cannot be established, by presenting evidence that the plaintiff ‘does 

not possess and cannot reasonably obtain, needed evidence.’ ”  (Kahn v. East 

Side Union High School Dist. (2003) 31 Cal.4th 990, 1002-1003 (Kahn).) 

If the defendant “carries his burden of production, he causes a shift, 

and the opposing party is then subjected to a burden of production of his own 

to make a prima facie showing of the existence of a triable issue of material 
fact.”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  “The 

plaintiff . . . shall not rely upon the allegations or denials of its pleadings to 

show that a triable issue of material fact exists but, instead, shall set forth 
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the specific facts showing that a triable issue of material fact exists as to that 

cause of action . . . .”  (Code Civ. Proc., § 437c, subd. (p)(2).) 
“We review the record and the determination of the trial court de novo.”  

(Kahn, supra, 31 Cal.4th at p. 1003.)  “In performing our de novo review, we 

must view the evidence in a light favorable to plaintiff as the losing party 

[citation], liberally construing [the plaintiff’s] evidentiary submission while 
strictly scrutinizing defendants’ own showing, and resolving any evidentiary 

doubts or ambiguities in plaintiff’s favor.”  (Saelzler, supra, 25 Cal.4th at 

p. 768.) 
II 

Strict Products Liability 

“[T]he concept of strict products liability was created and shaped 

judicially.  In its evolution, the doctrinal encumbrances of contract and 
warranty, and the traditional elements of negligence, were stripped from the 

remedy, and a new tort emerged which extended liability for defective 

product design and manufacture beyond negligence but short of absolute 
liability.”  (Daly, supra, 20 Cal.3d at p. 733.)  Our Supreme Court first 

recognized the doctrine of strict liability for defective products more than 

50 years ago.  (See Greenman v. Yuba Power Products, Inc. (1963) 59 Cal.2d 

57, 62 (Greenman).)  Initially limited to manufacturers, the doctrine reflected 
judicial concern that “the costs of injuries resulting from defective products 

are borne by the manufacturers that put such products on the market, rather 

than by the injured persons who are powerless to protect themselves.”  (Id. at 

p. 63.)   
Soon after, the Supreme Court extended strict liability to retailers:  

“Retailers like manufacturers are engaged in the business of distributing 

goods to the public.  They are an integral part of the overall producing and 
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marketing enterprise that should bear the cost of injuries resulting from 

defective products.  [Citation.]  In some cases the retailer may be the only 
member of that enterprise reasonably available to the injured plaintiff.  In 

other cases the retailer himself may play a substantial part in insuring that 

the product is safe or may be in a position to exert pressure on the 
manufacturer to that end; the retailer’s strict liability thus serves as an 

added incentive to safety.  Strict liability on the manufacturer and retailer 

alike affords maximum protection to the injured plaintiff and works no 

injustice to the defendants, for they can adjust the costs of such protection 
between them in the course of their continuing business relationship.”  

(Vandermark, supra, 61 Cal.2d at pp. 262-263.) 

Our Supreme Court has “given [the] rule of strict liability a broad 
application.”  (Price, supra, 2 Cal.3d at p. 250.)  “Such a broad philosophy 

evolves naturally from the purpose of imposing strict liability . . . .  

Essentially the paramount policy to be promoted by the rule is the protection 

of otherwise defenseless victims of manufacturing defects and the spreading 
throughout society of the cost of compensating them.”  (Id. at p. 251, 

fn. omitted.)  In its first decade, the rule was made applicable to numerous 

businesses in the chain of distribution of a product, including bailors and 

lessors, wholesalers and distributors, and sellers of mass-produced homes.  
(Cronin v. J.B.E. Olson Corp. (1972) 8 Cal.3d 121, 130 (Cronin).) 

Interpreting these foundational precedents, courts have generally 

applied the doctrine of strict products liability to entities “involved in the 
vertical distribution of consumer goods,” where the policies of the doctrine 

support its application.  (Bay Summit, supra, 51 Cal.App.4th at p. 773.)  

“Although these defendants were not necessarily involved in the manufacture 

or design of the final product, each was responsible for passing the product 
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down the line to the consumer.  Thus, the parties were ‘able to bear the cost 

of compensating for injuries’ [citation] and ‘play[ed] a substantial part in 
insuring that the product [was] safe or . . . [were] in a position to exert 

pressure on the manufacturer to that end.’ ”  (Ibid.)  “Beyond manufacturers, 

anyone identifiable as ‘an integral part of the overall producing and 

marketing enterprise’ is subject to strict liability.”  (Arriaga v. CitiCapital 

Commercial Corp. (2008) 167 Cal.App.4th 1527, 1534 (Arriaga).) 

The doctrine of strict products liability, while broad, is not unlimited.  

It does not cover injuries caused by a defective product in all situations where 

the product was in some sense distributed or provided by the defendant.  For 
example, in Peterson v. Superior Court (1995) 10 Cal.4th 1185 (Peterson), our 

Supreme Court rejected prior precedent extending the doctrine to hotel 

proprietors and residential landlords whose guests or tenants are injured by 

a defect in the leased dwelling or other premises.  (Id. at p. 1210.)  And courts 
have repeatedly found that dealers in used products are not strictly liable for 

defects in those products, unless they rebuild or recondition them and 

thereby assume a role analogous to a manufacturer.  (Id. at pp. 1201-1202 

[discussing cases].) 
“[R]ecovery under the doctrine of strict liability is limited solely to 

‘physical harm to person or property.’  [Citation.]  Damages available under 

strict products liability do not include economic loss, which includes 
‘ “ ‘damages for inadequate value, costs of repair and replacement of the 

defective product or consequent loss of profits—without any claim of personal 

injury or damages to other property . . . .’ ” ’ ”  (Jimenez, supra, 29 Cal.4th at 
p. 482.) 

To determine whether the doctrine of strict products liability should be 

applied in a situation that has not been considered by previous precedents, 
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California courts primarily look to the purposes of the doctrine.  (O’Neil, 

supra, 53 Cal.4th at p. 362.)  “The strict liability doctrine derives from 

judicially perceived public policy considerations, i.e., enhancing product 
safety, maximizing protection to the injured plaintiff, and apportioning costs 

among the defendants.  [Citations.]  Where these policy justifications are not 

applicable, the courts have refused to hold the defendant strictly liable even if 
that defendant could technically be viewed as a ‘ “link in the chain” ’ in 

getting the product to the consumer market.  [Citation.]  In other words, the 

facts must establish a sufficient causative relationship or connection between 
the defendant and the product so as to satisfy the policies underlying the 

strict liability doctrine.”  (Arriaga, supra, 167 Cal.App.4th at p. 1535.) 

Although the precise transaction at issue here is a matter of first 

impression in California, two analogous (albeit substantially pre-Internet) 
cases are instructive:  Canifax v. Hercules Powder Co. (1965) 237 Cal.App.2d 

44 (Canifax) and Barth v. B.F. Goodrich Tire Co. (1968) 265 Cal.App.2d 228 

(Barth). 

In Canifax, the plaintiff was injured when an allegedly defective fuse 

caused dynamite to accidentally explode during excavation of an 
underground tunnel.  (Canifax, supra, 237 Cal.App.2d at pp. 46-47.)  The 

defendant acted as an intermediary between the “jobber” who sold the fuse 

and the manufacturer.  (Id. at pp. 47-48.)  The customer purchased the fuse 

(and related supplies) from the jobber, who in turn placed an order with the 
defendant.  (Ibid.)  The defendant passed on the order for the fuse to the 

manufacturer, who shipped the fuse directly to the jobber.  (Id. at p. 48.)  

“[Defendant] never had possession of the fuse.  It did, however, 

‘subsequently . . . bill the customer and pay the manufacturer’s invoice.’ ”  
(Ibid.) 
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The appellate court held that the rule of strict products liability applies 

“to ‘any person engaged in the business of selling,’ and therefore applies not 
only to manufacturers but ‘to any wholesale or retail dealer or distributor.’  

Thus, with the operations of [the defendant] described, it should undoubtedly 

be included within the rule.  The fact that it chooses to delegate the 
manufacture of [the] fuse to another and that it causes the manufacturer to 

ship the product directly to the consumer cannot be an escape hatch to avoid 

liability.”  (Canifax, supra, 237 Cal.App.2d at p. 52, quoting Rest.2d Torts, 

§ 402A, com. f.) 
Like the defendant in Canifax, Amazon acted as an intermediary 

between an upstream supplier and the ultimate consumer.  Amazon accepted 

an order for a product, billed the consumer, and remitted the proceeds to the 

upstream supplier.  Indeed, in this case Amazon went further.  It took 
possession of the product, so it fulfilled the consumer’s order directly. 

In Barth, a woman was killed and her passengers injured when the 

station wagon the woman was driving crashed, allegedly as a result of a 
defective tire.  (Barth, supra, 265 Cal.App.2d at pp. 233-234.)  The station 

wagon had been provided to the woman’s husband by his employer.  (Id. at 

p. 234.)  The employer had an agreement with B.F. Goodrich to supply 

replacement tires, on a national basis, to the employer’s fleet of vehicles.  (Id. 

at pp. 234, 248.)  When the station wagon needed new tires, the employer 
ordered them from Biltmore, a B.F. Goodrich distributor in the Midwest.  

(Ibid.)  Apparently because the station wagon was located in California, the 

employer requested that Biltmore “issue a draw number to B.F. Goodrich in 
San Francisco” for the replacement tires.  (Id. at p. 248.)  The husband 

received a purchase order to pick up the tires at Perry & Whitelaw, a 

wholesale and retail B.F. Goodrich distributor in San Francisco.  (Id. at 
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pp. 234, 248.)  Perry & Whitelaw retrieved two tires from its inventory and 

installed them on the station wagon.  (Ibid.) 

Perry & Whitelaw was among several defendants in the resulting 
litigation.  (Barth, supra, 265 Cal.App.2d at p. 233.)  The appellate court 

summarized the mechanics of the transaction as follows:  “Perry & Whitelaw 

had received the Biltmore draw order, advising them to release the tires to 
[the employer].  Perry & Whitelaw’s invoice indicated that the tires were sold 

to Goodrich, were to be delivered to [the employer], and charged to Biltmore.  

Perry & Whitelaw sent this invoice to Goodrich, who, in turn, billed Biltmore, 
and allowed Perry & Whitelaw a service charge for handling the transaction, 

as well as a credit for the tires removed from its stock.”  (Id. at p. 249.) 

In the trial court, the jury rejected plaintiffs’ cause of action for strict 

products liability against Perry & Whitelaw.  (Barth, supra, 265 Cal.App.2d 

at p. 233.)  On appeal, the plaintiffs argued the trial court erred by 
instructing the jury that Perry & Whitelaw could be strictly liable only if it 

“sold” the tire in question to the employer.  (Id. at p. 250.)  The trial court 

defined a sale as “ ‘a transfer or an agreement to transfer goods to a buyer for 
a price.’ ”  (Ibid.)   

The appellate court reversed the judgment.  (Barth, supra, 

265 Cal.App.2d at p. 254.)  It held that a sale, as defined by the trial court, 

was not required for strict liability to apply.  (Id. at pp. 251-252.)  It 

explained that strict liability extended to “any person engaged in the 
business of selling products for use or consumption therefore including any 

manufacturer, wholesaler or retail dealer or distributor as well as operators 

of restaurants.”  (Id. at pp. 250-251, citing Rest.2d Torts, § 420A, com. f, 
italics omitted.)  The appellate court concluded, “Clearly, Perry & Whitelaw 

was a distributor within the Restatement definition of the term seller for the 
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purpose of the application of the doctrine of strict liability and the [jury] 

instructions were erroneous.”  (Id. at p. 251.) 

The appellate court specifically rejected Perry & Whitelaw’s argument 
that “it was not a ‘seller’ of the tire to [the employer] but only served as a 

conduit for the sale that was made by Goodrich through Biltmore to [the 

employer]; that the situation is analogous to a transaction where Perry & 
Whitelaw merely installed a tire ordered by a customer from another retailer 

or wholesaler.”  (Barth, supra, 265 Cal.App.2d at p. 251.)  The court held that 

“neither the transfer of title to the goods nor a sale is required” for strict 
liability to apply.  (Id. at pp. 251-252.)  Perry & Whitelaw retrieved the tires 

from its inventory and benefitted from the transaction in the form of a fee 

(service charge) from B.F. Goodrich, reimbursement for the tires, and the 

continued ability to service Goodrich’s national accounts.  (Id. at p. 252.)   

Moreover, the rationale for the doctrine of strict liability supported its 
application to Perry & Whitelaw.  (Barth, supra, 265 Cal.App.2d at pp. 252-

253.)  “[T]he reasons for placing losses due to defective products on the 

manufacturers and suppliers are to provide maximum protection for the 
consumer and the fact that the overall producing and marketing enterprise is 

in a better position to insure against the liability and to distribute it to the 

public by adding the cost thereof to the price of the product.”  (Id. at p. 253.)  

Citing Canifax, the court pointed out, “It is established that a wholesaler 
distributor who neither manufactures the product nor has possession of the 

goods can be held to the doctrine of strict liability.”  (Ibid.)  In general, “all 

suppliers in the chain of getting goods from the manufacturer to the 

consumer should be held” strictly liable.  (Ibid.) 
Like the defendant in Barth, Amazon was a link in the chain of product 

distribution even if it was not a seller as commonly understood.  Pursuant to 
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a contract with the seller, Amazon retrieved the product from its warehouse 

and supplied it to the consumer.  And again, Amazon went further.  Its 
business model compels the consumer to interact directly with Amazon, not 

the seller, to place the order for the product and pay the purchase price. 

Ultimately, however, neither Canifax nor Barth fully anticipated the 

details of Amazon’s involvement in the transaction at issue here.  Our review 
of the record shows that Amazon played an even more meaningful role in this 

transaction than the defendant in either of those earlier cases. 

Amazon created the environment (its website) that allowed Lenoge to 
offer the replacement battery for sale.  Amazon attracted customers through 

its own activities, including its direct offers for sales and its Amazon Prime 

membership program, which includes benefits for some products offered by 
third-party sellers (including the Lenoge replacement battery at issue here).  

Amazon set the terms of Lenoge’s involvement, and it demanded fees in 

exchange for Lenoge’s participation.  Amazon required Lenoge to indemnify it 

and, assuming Lenoge met the sales threshold, to obtain general commercial 
liability insurance listing Amazon as an additional named insured.  Because 

Lenoge participated in the FBA program, Amazon accepted possession of 

Lenoge’s products, registered them in its inventory system, and stored them 
in an Amazon warehouse awaiting sale.  Amazon created the format for 

Lenoge’s offer for sale and allowed Lenoge to use a fictitious name in its 

product listing.  The listing itself conforms to requirements set by Amazon.  
Even setting aside the use of a fictitious name, the listing does not 

conspicuously inform the consumer of the identity of the third-party seller or 

the nature of Amazon’s relationship to the sale. 

To purchase the product, the consumer adds it to her Amazon cart, not 
her Lenoge or E-Life cart.  The consumer pays Amazon for the product, not 
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Lenoge or E-Life.  And, in the FBA program, Amazon personnel retrieve the 

product from its place in an Amazon warehouse and ship it to the consumer 
in Amazon-branded packaging.  If convenient, Amazon will ship the product 

together with products sold by other third-party sellers or by Amazon itself. 

Lenoge is not involved in the sales transaction.  It does not approve the 
sale before it is made.  It may not even know a sale has occurred until it 

receives a report from Amazon.  It does not receive payment until Amazon 

chooses to remit the proceeds.  Its use of any customer or transaction 

information, if it even receives any from Amazon, is strictly limited.  But it 
accepts the burden of substantial fees for Amazon’s participation, 

approximately 40 percent here. 

If a customer wishes to return the product, she ships it back to Amazon 
under the FBA program.  Amazon personnel inspect the product, determine 

whether it can be resold, and if so return it to inventory in the Amazon 

warehouse.  Third-party sellers like Lenoge are prohibited from 
communicating with Amazon customers except through the Amazon website, 

where such interactions are anonymized. 

Given these facts, Amazon is an “integral part of the overall producing 

and marketing enterprise that should bear the cost of injuries resulting from 
defective products.”  (Vandermark, supra, 61 Cal.2d at p. 262.)  Amazon was 

“involved in the vertical distribution of consumer goods” and “responsible for 

passing the product down the line to the consumer.”  (Bay Summit, supra, 

51 Cal.App.4th at p. 773.)  It was one of the entities “responsible for placing a 
defective product into the stream of commerce.”  (O’Neil, supra, 53 Cal.4th at 

p. 349.)  Amazon enabled Lenoge to offer the replacement battery for sale, 

inventoried and stored the replacement battery, accepted Bolger’s order for 
the battery, billed Bolger the purchase price for the battery, received her 
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payment, retrieved the battery from its inventory, and shipped the battery to 

her in Amazon-branded packaging. 
Our consideration of the policies underlying the doctrine of strict 

products liability confirm that the doctrine should apply here.  Amazon is 

“ ‘an integral part of the overall producing and marketing enterprise,’ may in 
a particular case ‘be the only member of that enterprise reasonably available 

to the injured plaintiff,’ and may be in the best position to ensure product 

safety.”  (Jimenez, supra, 29 Cal.4th at p. 479.)  Amazon can, and indeed 

already does, “adjust the costs of liability in the course of [its] continuing 
business relationship with other participants in the overall manufacture and 

marketing enterprise.”  (Ibid.)  For each of these policies, Amazon functions 

in much the same manner as a conventional retailer.  Because the 

“ ‘overriding policy considerations’ ” are similar for each (id. at p. 480), 
Amazon should be held strictly liable.  We will discuss each policy in turn. 

First, Amazon, like conventional retailers, may be the only member of 

the distribution chain reasonably available to an injured plaintiff who 
purchases a product on its website.  (Vandermark, supra, 61 Cal.2d at 

p. 262.)  The Amazon website, and especially the FBA program, enables 

manufacturers and sellers who have little presence in the United States to 

sell products to customers here.  In fact, the Amazon-designed features 
described above facilitate such a limited presence.  The dilemma for an 

injured plaintiff is illustrated by this litigation, where two defendants have 

been served and failed to appear, and a third defendant can only be served in 
China.  Other plaintiffs have encountered similar obstacles.  (See, e.g., Fox v. 

Amazon.com, Inc. (6th Cir. 2019) 930 F.3d 415, 424 (Fox).)  Because imposing 

strict liability on Amazon would help compensate some injured plaintiffs who 

would otherwise go uncompensated, Amazon’s inclusion within the rule 
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would promote its purposes.  “By extending liability to entities farther down 

the commercial stream than the manufacturer, the policy of compensating 
the injured plaintiff is preserved, and retailers and distributors remain free 

to seek indemnity against the manufacturer of the defective product.”  

(Kaminski v. Western MacArthur Co. (1985) 175 Cal.App.3d 445, 456 

(Kaminski).) 
Second, Amazon, again like conventional retailers, “may play a 

substantial part in insuring that the product is safe or may be in a position to 

exert pressure on the manufacturer to that end; the retailer’s strict liability 
thus serves as an added incentive to safety.”  (Vandermark, supra, 61 Cal.2d 

at p. 262.)  Amazon’s current efforts in this area show it has the capacity to 

exert its influence on third-party sellers to enhance product safety.  It has “a 

robust and active process” to monitor, track, and log consumer complaints.  It 
analyzes these complaints and determines whether to continue allowing a 

product to be offered for sale on Amazon.  Amazon requires third-party 

sellers, as a contractual matter, to comply with all applicable laws and 
regulations.  It has the power to demand proof of such compliance, or of 

additional certifications, before a third-party seller may offer products for 

sale.  For example, Amazon recently imposed a requirement for Underwriters 

Laboratory certification for third-party sellers that intend to offer 
replacement batteries.  If Amazon is unsatisfied with a third-party seller’s 

response, or if its products turn out to be defective, Amazon has the power to 

suspend sales of certain products or block a third-party seller from offering 
products for sale—as it did with Lenoge.  Just like a conventional retailer, 

Amazon can use its power as a gatekeeper between an upstream supplier and 

the consumer to exert pressure on those upstream suppliers (here, third-
party sellers) to enhance safety.  It therefore serves the purposes of the 
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doctrine to impose strict liability on Amazon, by adding an extra incentive for 

Amazon to do so. 
Relatedly, the record shows that products sold on Amazon enjoy an 

“implied representation of safety,” which also supports the imposition of strict 

liability under the circumstances here.  (Peterson, supra, 10 Cal.4th at 

p. 1202.)  As Amazon’s person-most-knowledgeable claimed at his deposition, 
“Amazon does everything in its power and goes above and beyond to make 

sure that we’re providing the best customer experience, including safe 

products.  And, you know, I want that for all of our customers and for myself 
when I buy from Amazon, so I hope people believe that.”  Because Amazon 

customers have an expectation of safety—and Amazon specifically encourages 

that expectation—it is appropriate to hold Amazon strictly liable when a 
defective product is sold through its website. 

Third, Amazon, like conventional retailers, has the capacity to adjust 

the cost of compensating injured plaintiffs between itself and the third-party 

sellers in the course of their ongoing relationship.  (Vandermark, supra, 
61 Cal.2d at p. 263.)  Amazon already imposes continuing contractual duties 

on third-party sellers, including the requirement that third-party sellers 

broadly indemnify Amazon.  Amazon requires third-party sellers to provide 
credit card and bank account information to ensure those duties are enforced.  

Additionally, Amazon can delay or withhold payments to a third-party seller 

if it determines the seller’s actions or performance “may result in customer 

disputes, chargebacks or other claims” related to its Amazon sales.  If a third-
party seller’s revenues exceed a certain threshold, the third-party seller must 

also obtain general commercial liability insurance, listing Amazon as an 

additional named insured.  These provisions already distribute costs between 
Amazon and the third-party sellers.  We note these provisions are merely 
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illustrative of Amazon’s ability to adjust the costs of liability between itself 

and third-party sellers; the imposition of strict liability does not depend on 

the current existence of any of these provisions.  Because Amazon has the 
ability to adjust the cost of compensating injured plaintiffs between itself and 

third-party sellers, imposing strict liability on Amazon along with other 

members of the chain of distribution serves the purposes of the doctrine.  
(See, e.g., State Farm Fire & Casualty Co. v. Amazon.com, Inc. (W.D.Wis. 

2019) 390 F.Supp.3d 964, 972 (State Farm) [“The undisputed facts show that 

Amazon is an integral part of the chain of distribution, an entity well-

positioned to allocate the risks of defective products to the participants in the 
chain.”].) 

In its contrary arguments, Amazon focuses on dictionary definitions of 

“seller” and “distributor” and claims it cannot be held strictly liable because 
those definitions do not apply to it.  It characterizes its business as a service, 

i.e., a forum for others to sell their products, and therefore outside the rule of 

strict liability.  It also contends the policy considerations behind the rule do 
not support its application here.  Amazon’s arguments are unpersuasive. 

Dictionary definitions of seller and distributor do not define the scope of 

strict liability in California.  Nor does Commercial Code section 2106, 

defining a “sale” for purposes of the law of sales.  Amazon has not cited any 
California precedent applying such definitions to determine the scope of strict 

liability.  Out-of-state authorities relying on such definitions (see, e.g., Erie 

Insurance Co. v. Amazon.com, Inc. (4th Cir. 2019) 925 F.3d 135, 141 (Erie)) or 
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the sales requirement of title transfer (see, e.g., Eberhart v. Amazon.com, Inc. 

(S.D.N.Y. 2018) 325 F.Supp.3d 393, 398) are inapplicable.6   

The doctrine of strict liability in California was intended to cut through 
such technicalities and compensate plaintiffs for injuries caused by defective 

products.  (See Price, supra, 2 Cal.3d at p. 251; Daly, supra, 20 Cal.3d at 

p. 733; see also Kaminski, supra, 175 Cal.App.3d at p. 457 [“ ‘The constant 

theme of strict tort liability has been “to elevate justice and equity above the 
exact contours of a mathematical equation. . . .” ’ ”].)  The doctrine applies to 

every entity involved in the vertical distribution of consumer goods, so long as 

the policies of the doctrine support its application.  (Arriaga, supra, 
167 Cal.App.4th at pp. 1534-1535; Bay Summit, supra, 51 Cal.App.4th at 

p. 773.)  Where an entity is “an integral part of the overall producing and 

marketing enterprise” for a consumer product, it should bear the cost of 

injuries resulting from product defects.  (Vandermark, supra, 61 Cal.2d at 
p. 262; accord, Jimenez, supra, 29 Cal.4th at p. 479.) 

In a similar vein, Amazon argues that sellers have control over a 

product, and “control is the touchstone for product liability.”  To support this 

 
6  The issue of Amazon’s strict liability for third-party sales has been, and 
continues to be, litigated in state and federal courts across the country.  The 
parties have cited numerous published and unpublished authorities from 
other jurisdictions.  Some hold Amazon strictly liable (see, e.g., State Farm, 
supra, 390 F.Supp.3d at p. 973), while others do not (see, e.g., Erie, supra, 
925 F.3d at p. 144).  Ultimately these authorities are of limited utility.  Many 
are arguably factually distinguishable, including because the product at issue 
was not sold through Amazon’s FBA program.  Many are arguably legally 
distinguishable, including because other state statutes or case law have 
limited strict liability in a manner inconsistent with California law.  We have 
reviewed the authorities cited by the parties and have, to a limited extent, 
included citations where helpful in this opinion.  Further discussion of each 
authority cited by the parties would not add to our analysis or be useful for 
the reader. 
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proposition, Amazon quotes O’Neil, supra, 53 Cal.4th at page 349:  “It is 

fundamental that the imposition of liability requires a showing that the 

plaintiff’s injuries were caused by an act of the defendant or an 
instrumentality under the defendant’s control.”  O’Neil has no application 

here, since it involved an attempt to hold a manufacturer responsible for 

defects in another manufacturer’s product.  (Ibid.)  Unlike Amazon, the 

defendant in O’Neil had no involvement with the other manufacturer’s 
product and was not part of the product’s chain of distribution.  (Id. at 

pp. 349-350.)  But accepting the quoted statement at face value, it does not 

support Amazon’s position.  Amazon had control over both the product at 

issue and the transaction that resulted in its sale to Bolger.  It constructed 
the Amazon website, accepted Lenoge as a third-party seller, marketed 

Lenoge’s offer for sale, took possession of the replacement battery, accepted 

Bolger’s order for the battery, billed her for the purchase price, and shipped 
her the battery in Amazon-branded packaging.  But for Amazon’s own acts, 

Bolger would not have been injured.  Amazon’s own acts, and its control over 

the product in question, form the basis for its liability.7 
Amazon relies heavily on the suggestion that it did not choose to offer 

the Lenoge replacement battery for sale.  It is true that an Amazon employee 

does not appear to have selected the Lenoge replacement battery for sale, to 

the exclusion of other competing replacement batteries.  But that fact is not 

 
7  As one commentator has explained, “All those involved in the 
distribution chain play a part in stimulating consumer demand for the 
product through advertising and marketing techniques in order to enhance 
their own profits.  By so doing, they necessarily increase the number of 
persons exposed to risk of injury from the product.  Having increased the 
risk, they should bear the burden of resulting injuries.”  (Zerne et al., Cal. 
Practice Guide:  Personal Injury (The Rutter Group 2019) ¶ 2:1178.) 
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determinative here for two reasons.  First, regardless whether Amazon 

selected this particular battery for sale, it chose to host Lenoge’s product 
listing, accept Lenoge into the FBA program, take possession of the battery, 

accept Bolger’s order, take her payment, and ship the battery to her.  Amazon 

is therefore part of the chain of distribution even if it did not consciously 
select the Lenoge replacement battery for sale.  Second, and more 

fundamentally, Amazon did choose to offer the Lenoge replacement battery 

for sale.  Amazon is no mere bystander to the vast digital and physical 

apparatus it designed and controls.  It chose to set up its website in a certain 
way, it chose certain terms and conditions for third-party sellers and their 

products, it chose to create the FBA program, it chose to market third-party 

sellers’ products in a certain manner, it chose to regulate third-party sellers’ 
contact with its customers, it chose to extend certain benefits to its customers 

and members who purchase third-party sellers’ products, and most 

importantly it chose to allow the sale at issue here to occur in the manner 

described above.  Amazon made these decisions consciously, and if it had 
made different decisions, the mix of products offered and sold on its website 

would have been different.  The Lenoge replacement battery might not even 

have been offered for sale—as indeed it currently is not because of safety 
concerns.  Nothing aside from Amazon’s own choices required it to allow 

Lenoge to offer its product for sale, to store Lenoge’s product at its 

warehouse, to accept Bolger’s order, or to ship the product to her.  It made 
these choices for its own commercial purposes.  It should share in the 

consequences. 

Amazon analogizes its role to an auctioneer or finance lessor, which 

California courts have found not strictly liable for product sales that they 
merely facilitate.  This analogy is inapt. 
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The auctioneer precedents apparently involve the sale of used goods, 

which for obvious reasons are distinguishable.  (Brejcha v. Wilson Machinery 

Inc. (1984) 160 Cal.App.3d 630, 635-636; Tauber-Arons Auctioneers Co. v. 

Superior Court (1980) 101 Cal.App.3d 268, 274; see Peterson, supra, 

10 Cal.4th at pp. 1201-1202.)  One opinion suggested in dicta that an 

auctioneer who was the exclusive sales agent for new consumer goods would 

be strictly liable.  (Tauber-Arons, at p. 276.)  In any event, the role of the 

auctioneers in these opinions was much more limited than Amazon’s role.  
The auctioneers played no more than a “random and accidental role” in 

transferring the goods from the seller to the buyer.  (Brejcha, at p. 641; 

Tauber-Arons, at p. 284.)  They had no continuing relationship with anyone 

in the original chain of distribution to the consumer and therefore could not 
exert any influence on product safety.  (Tauber-Arons, at p. 283.)  Here, 

Amazon was part of the original chain of distribution, and its role was 

anything but random and accidental.  The auctioneer precedents are 
inapposite. 

Finance lessors were at issue in Arriaga, supra, 167 Cal.App.4th 1527.  

The court summarized their commercial role as follows:  “To a substantial 

extent, the role of a finance lessor may be analogized to the role of a bank 
that loans money to its clients.  [Citation.]  However, rather than simply 

loaning the money for the purchase to the ultimate user of the equipment, 

the transaction is set up as a ‘lease,’ with the lessor ‘purchasing’ the 
equipment for the specific purpose of ‘renting’ it to the user.  [Citation.]  

Accordingly, the finance lease can be thought of as a ‘disguised’ security 

agreement, a secured installment sales contract, or a lease ‘ “ ‘intended as 

security.’ ” ’  [Citation.]  Normally, the lessor is unfamiliar with the particular 
equipment involved.  [Citation.]  Further, although this security agreement is 
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written in lease form, the finance lessor does not expect to retake the 

equipment at the end of the lease period.  [Citation.]  Therefore, the parties 
generally execute a contemporaneous option whereby the user can purchase 

title to the equipment from the lessor at the end of the lease period for an 

amount less than the then expected value of the equipment.”  (Id. at p. 1536.) 

Arriaga accepted that finance lessors may be a link in the vertical 
chain of distribution.  (Arriaga, supra, 167 Cal.App.4th at p. 1538.)  But, as 

noted above, “strict liability is not imposed even if the defendant is 

technically a ‘link in the chain’ in getting the product to the consumer market 

if the judicially perceived policy considerations are not satisfied.  Thus, a 
defendant will not be held strictly liable unless doing so will enhance product 

safety, maximize protection to the injured plaintiff, and apportion costs 

among the defendants.”  (Id. at p. 1537.) 

Arriaga found that a critical policy consideration behind the doctrine of 
strict liability, enhancing product safety, would not be satisfied by imposing 

liability on finance lessors.  (Arriaga, supra, 167 Cal.App.4th at p. 1538.)  “A 

finance lessor . . . does not select the specific machine or manufacturer of the 

machine.  Accordingly, unlike a retailer or a commercial lessor, the finance 
lessor does not maintain an ongoing relationship with a particular 

manufacturer.  Thus, the finance lessor is not in any position to either 

directly or indirectly exert pressure on the manufacturer to enhance the 
safety of the product.”  (Ibid.)  Here, unlike a finance lessor, Amazon does 

have a continuing relationship with its third-party sellers.  Lenoge was an 

Amazon seller for four years before the sale at issue here.  Amazon can and 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 S
up

re
m

e 
C

ou
rt

.



35 
 

does exert pressure on those sellers to enhance the safety of their products.  

Arriaga is therefore inapplicable.8 
Amazon also cites the Restatement Third of Torts, Products Liability, 

section 20, comment g, which states, “Persons assisting or providing services 

to product distributors, while indirectly facilitating the commercial 
distribution of products, are not subject to liability under the rules of this 

Restatement.  Thus, commercial firms engaged in advertising products are 

outside the rules of this Restatement, as are firms engaged exclusively in the 

financing of product sale or lease transactions.  Sales personnel and 
commercial auctioneers are also outside the rules of this Restatement.”  

Amazon does not explain how it fits within this exclusion, nor does it 

attempt to assess whether the exclusion is consistent with California law.  
Our Supreme Court, which originated the doctrine of strict products liability, 

has not hesitated to disagree with the Restatement where it has unduly 

limited the doctrine.  (See, e.g., Cronin, supra, 8 Cal.3d at pp. 131, 135; Price, 

supra, 2 Cal.3d at p. 253.)  Amazon’s bare citation does not call into question 
the analysis we have undertaken above.  In any event, Amazon’s activities go 

far beyond “indirectly facilitating the commercial distribution of products,” as 

described in the Restatement. 
Regarding the policies to be served by the doctrine, Amazon first claims 

that the Legislature, not this court, is the appropriate forum to address 

 
8  Amazon also compares itself variously to a shopping mall landlord, a 
credit card issuer, a trucking company, an Internet search provider, or a 
newspaper running classified advertisements.  Amazon claims that holding it 
strictly liable would lead to strict liability for these entities as well.  Amazon 
does not support this claim with any legal argument, and the obvious 
differences between Amazon and those entities do not need to be elucidated 
here. 
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whether those policies would be served in new contexts.  Amazon does not 

cite any California authority for this claim, which is unsurprising because it 
runs directly contrary to California law.  Strict liability is a common law 

doctrine in California.  It was created by the courts, which have expanded 

and contracted the doctrine where warranted by its purposes.  (Daly, supra, 

20 Cal.3d at p. 733; Acqua Vista Homeowners Assn. v. MWI, Inc. (2017) 
7 Cal.App.5th 1129, 1143.)  Amazon implies that e-commerce is somehow 

different.  But the fact that the Legislature has enacted laws regulating e-

commerce in other ways (see, e.g., Rev. & Tax. Code, § 6042 [sales tax 
collection]; Civ. Code, § 1798.91.04 et seq. [data security and software 

downloads])—just as it regulates conventional commerce—does not mean 

courts should defer to the Legislature on strict liability, which has not been 

subject to regulation in the context of e-commerce or otherwise.9  
Amazon next contends that “expanding strict liability to websites for 

products sold by others would not serve, and may even frustrate,” the policies 

underlying the doctrine of strict liability.  We note first that the issue in this 
appeal is not whether “websites for products sold by others” should generally 

be held strictly liable.  It is whether Amazon may be held strictly liable for 

the defective Lenoge replacement battery at issue here.  Other factual 
situations involving “websites for products sold by others,” including other 

 
9  Amazon claims the Legislature would be best positioned to assess 
allegedly countervailing policies including “consumer interest in a broad 
selection of products and the fairness of imposing a tax on e-commerce, 
including millions of upstanding sellers and small businesses, to insure 
against isolated personal injuries.”  Concerns over costs and the availability 
of goods are not unique to e-commerce, however.  California courts have 
examined the applicability of strict liability in numerous diverse contexts, 
including those discussed above.  Amazon has provided no reason why the 
courts cannot examine the doctrine in this context as well. 
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sales through Amazon, may be distinguishable.  We express no opinion 

regarding whether strict liability should or should not apply in such 
situations. 

Regarding product safety, Amazon primarily asserts that it does not 

have relationships with manufacturers of third-party products, so it cannot 
“directly” pressure the manufacturer.  The assertion is unaccompanied by 

any record citation, so we may disregard it.  But even assuming that it is true 

in some cases, Amazon is incorrect that a direct relationship with a 

manufacturer is necessary to promote product safety.  (See Kaminski, supra, 
175 Cal.App.3d at pp. 456-457.)  A conventional retailer, for example, is not 

shielded from liability merely because it has an ongoing relationship with a 

product’s distributor rather than its manufacturer.  Amazon, like a 
conventional retailer, can exert pressure on manufacturers indirectly through 

the parties with whom it does have ongoing relationships, i.e., third party 

sellers.  (See Fox, supra, 930 F.3d at pp. 424-425; Gartner v. Amazon.com, 

Inc. (S.D.Tex. 2020) 433 F.Supp.3d 1034, 1044; cf. Arriaga, supra, 
167 Cal.App.4th at p. 1538 [“[T]he finance lessor is not in any position to 

either directly or indirectly exert pressure on the manufacturer to enhance 

the safety of the product.”].)10 

 
10  In its response to an amicus curiae brief, Amazon goes further.  It 
claims that existing products liability law has had no effect on consumer 
safety.  It argues that the policy considerations underlying then-
Justice Traynor’s seminal concurring opinion in Escola v. Coca Cola Bottling 
Co. of Fresno (1944) 24 Cal.2d 453, which was later adopted by the Supreme 
Court in Greenman, supra, 59 Cal.2d at page 63, no longer apply to many 
modern retail transactions, including those on Amazon.  Needless to say, as 
an intermediate appellate court, we cannot entertain the wholesale 
dismantling of California’s strict products liability doctrine, even if we were 
inclined to do so (and we are not). 
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Regarding compensation, Amazon notes that expanding strict liability 

to new defendants (thereby spreading losses more broadly throughout 
society) is insufficient in itself to justify such expansion.  (See Peterson, 

supra, 10 Cal.4th at p. 1207.)  But, as discussed above, strict liability for 

Amazon under the circumstances here would promote each of the policies 

underlying the doctrine.  It is not solely predicated on Amazon’s availability 
as a defendant. 

Regarding cost allocation, Amazon claims that strict liability would 

force it to be an insurer for consumers of third-party products.  Amazon is 
incorrect.  Strict liability is not absolute liability.  (Daly, supra, 20 Cal.3d at 

p. 733.)  “On the contrary, the plaintiff’s injury must have been caused by a 

‘defect’ in the product.”  (Ibid.)  Amazon also claims that strict liability would 

operate as a tax on “millions of faultless third-party sellers who have never 

sold a defective or dangerous product” and lead to higher prices for products 
sold on Amazon.  This claim is somewhat tangential to the primary policy at 

issue.  The primary policy of cost allocation is promoted where participants in 

the chain of distribution can adjust costs between themselves, i.e., for the 
products they handle in common.  (See O’Neil, supra, 53 Cal.4th at p. 363; 

Vandermark, supra, 61 Cal.2d at p. 263.)  Peterson, on which Amazon relies, 

held that this policy was not met in the case of residential landlords because 

“[a] landlord or hotel owner, unlike a retailer, often cannot exert pressure 
upon the manufacturer to make the product safe and cannot share with the 

manufacturer the costs of insuring the safety of the tenant, because a 

landlord or hotel owner generally has no ‘continuing business relationship’ 
with the manufacturer of the defective product.”  (Peterson, supra, 10 Cal.4th 

at p. 1199.)  In that circumstance, “ ‘[t]he cost of insuring risk will not be 

distributed along the chain of commerce but will probably be absorbed by 
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tenants who will pay increased rents.’ ”  (Ibid.)  Here, by contrast, Amazon 

has a continuing business relationship with the upstream supplier (third-

party seller) and the consumer will not necessarily absorb any increased 
costs. 

There is, of course, a risk that the upstream supplier and other entities 

in the chain of distribution will be insolvent or unavailable.  But that 
circumstance is precisely why the doctrine of strict liability has been 

expanded to include the entire chain of distribution, including retailers, 

where the policies of the doctrine are otherwise served.  (See Vandermark, 
supra, 61 Cal.2d at p. 262.)  The risk of nonpayment, in such a circumstance, 

should fall on an entity that benefited from the sale of the product rather 

than the injured plaintiff.  (Id. at pp. 262-263; Greenman, supra, 59 Cal.2d at 

p. 63.)  Amazon can choose how to absorb that risk.  Nothing in the record 

supports its assertions that it would be forced to indiscriminately raise its 
fees on “millions of faultless third-party sellers who have never sold a 

defective or dangerous product,” or that the burden of such a hypothetical fee 
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increase would ultimately fall on Amazon customers rather than be absorbed 

by sellers themselves in form of reduced profits.11  
Both parties in this appeal recognize that the application of the 

doctrine of strict liability to Amazon under the circumstances here presents 

important issues that have not been fully addressed in prior precedents.  But 
the novelty of these issues does not prevent us from applying the doctrine 

where, as here, it is warranted.  “Law, as an instrument of justice, has 

infinite capacity for growth to meet changing needs and mores.  Nowhere is 

this better illustrated than in the recent developments in the field of products 
liability.  The law should be based on current concepts of what is right and 

just and the judiciary should be alert to the never-ending need for keeping 

legal principles abreast of the times.  Ancient distinctions that make no sense 
in today’s society and that tend to discredit the law should be readily rejected 

as they were step by step in Greenman and Vandermark.”  (Kriegler v. Eichler 

Homes, Inc. (1969) 269 Cal.App.2d 224, 227.) 

 
11  In somewhat contradictory fashion, Amazon argues that it does not set 
the price for third-party products and therefore cannot “spread the cost of 
defects across units sold.”  But as Amazon itself notes, it does control its fees.  
If it desires, it can increase fees on high-risk products, or all products, and 
thereby spread the cost of compensating consumers injured by such products.  
That is not inconsistent with the purposes of strict liability, and it is not 
predicated on Amazon’s particular financial strength or bargaining position.  
“ ‘The rationale of [Greenman] does not rest on the analysis of the financial 
strength or bargaining power of the parties to the particular action.  It rests, 
rather, on the proposition that “The cost of an injury and the loss of time or 
health may be an overwhelming misfortune to the person injured, and a 
needless one, for the risk of injury can be insured by the manufacturer and 
distributed among the public as a cost of doing business.” ’ ”  (Price, supra, 
2 Cal.3d at p. 251, fn. 5; see Kesner v. Superior Court (2016) 1 Cal.5th 1132, 
1153.)  Amazon also controls access to its website.  As outlined above, if it 
desires, it can limit the sale of products that create a commercially 
unreasonable risk of injury. 
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The record does not demonstrate as a matter of law that Amazon 

cannot be held strictly liable for defects in third-party products sold through 
its website, at least under the circumstances here.  The trial court therefore 

erred by summarily adjudicating Bolger’s causes of action for strict products 

liability on this basis.  (See Jimenez, supra, 29 Cal.4th at p. 485.)12 
III 

Immunity Under Section 230 

Amazon contends that, regardless of its liability under California law, 

it is shielded by the federal CDA, specifically title 47 United States Code 
section 230 (section 230).  In relevant part, that section provides, “No 

provider or user of an interactive computer service shall be treated as the 

publisher or speaker of any information provided by another information 
content provider.”  (47 U.S.C. § 230, subd. (c)(1).)  “No cause of action may be 

brought and no liability may be imposed under any State or local law that is 

inconsistent with this section.”  (Id., subd. (e)(3).) 

 
12  In her briefing, Bolger also contends the court erred by summarily 
adjudicating her “negligence” cause of action.  But, as Amazon points out, 
Bolger limited her opposition in the trial court to her strict products liability 
claims.  Bolger responds that she only abandoned her negligent undertaking 
claim, but not other “negligence-based theories.”  Her opposition in the trial 
court did not address any such negligence-based theories, and she provides no 
persuasive reason why we should consider her arguments for the first time on 
appeal.  We decline to do so.  (See NBCUniversal Media LLC v. Superior 
Court (2014) 225 Cal.App.4th 1222, 1236-1237; DiCola v. White Brothers 
Performance Products, Inc. (2008) 158 Cal.App.4th 666, 676.)  Bolger also 
does not substantively address her causes of action for negligent products 
liability, breach of express warranty, or breach of implied warranty.  Thus, 
Bolger has not met her burden of showing the court erred by summarily 
adjudicating those claims.  (See Frittelli, supra, 202 Cal.App.4th at p. 41; 
Reyes v. Kosha (1998) 65 Cal.App.4th 451, 466, fn. 6.) 
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“Taken together, these provisions bar state-law plaintiffs from holding 

interactive computer service providers legally responsible for information 
created and developed by third parties.  [Citation.]  Congress thus 

established a general rule that providers of interactive computer services are 

liable only for speech that is properly attributable to them.  [Citation.]  State-
law plaintiffs may hold liable the person who creates or develops unlawful 

content, but not the interactive computer service provider who merely 

enables that content to be posted online.”  (Nemet Chevrolet, Ltd. v. 

Consumeraffairs.com, Inc. (4th Cir. 2009) 591 F.3d 250, 254.) 
“[T]he reason for excluding interactive computer services from liability 

for republication was ‘to promote the continued development of the Internet 

and other interactive computer services . . . [and] to preserve the vibrant and 

competitive free market that presently exists for the Internet and other 
interactive computer services, unfettered by Federal or State regulation.’  

[Citations.]  To that end, CDA immunity is to be construed broadly, ‘to 

protect websites not merely from ultimate liability, but from having to fight 
costly and protracted legal battles.’ ”  (Cross v. Facebook, Inc. (2017) 

14 Cal.App.5th 190, 206 (Cross).) 

Immunity under section 230 extends to “ ‘(1) a provider or user of an 

interactive computer service (2) whom a plaintiff seeks to treat, under a state 
law cause of action, as a publisher or speaker (3) of information provided by 

another information content provider.’ ”  (HomeAway.com, Inc. v. City of 

Santa Monica (9th Cir. 2019) 918 F.3d 676, 681 (HomeAway.com).)  The first 

element is not at issue here.  The dispositive question is whether Bolger’s 
strict liability cause of action seeks to treat Amazon as a publisher or speaker 

of information provided by another. 
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“In evaluating whether a claim treats a provider as a publisher or 

speaker of user-generated content, ‘what matters is not the name of the cause 
of action’; instead, ‘what matters is whether the cause of action inherently 

requires the court to treat the defendant as the “publisher or speaker” of 

content provided by another.’  [Citation.]  Put slightly differently, ‘courts 
must ask whether the duty that the plaintiff alleges the defendant violated 

derives from the defendant’s status or conduct as a “publisher or speaker.”  If 

it does, section 230(c)(1) precludes liability.’ ”  (Cross, supra, 14 Cal.App.5th 

at p. 207.) 
Courts have declined to apply section 230 to strict products liability 

claims.  In Erie, the federal appellate court rejected Amazon’s argument that 

section 230 shielded it from products liability claims:  “The products liability 

claims asserted by Erie in this case are not based on the publication of 
another’s speech.  The underpinning of Erie’s claims is its contention that 

Amazon was the seller of the headlamp and therefore was liable as the seller 

of a defective product.  There is no claim made based on the content of speech 

published by Amazon—such as a claim that Amazon had liability as the 
publisher of a misrepresentation of the product or of defamatory content.  

[Citations.]  While the [CDA] protects interactive computer service providers 

from liability as a publisher of speech, it does not protect them from liability 

as the seller of a defective product.”  (Erie, supra, 925 F.3d at pp. 139-140.)  
Similarly, in State Farm, the federal district court held, “ ‘In strict product 

liability actions, the “act” to which the seller’s responsibility attaches is not 

an act of negligence.  If indeed it is an act at all, it is simply the act of placing 

or maintaining a defective product in the stream of commerce.’  [Citation.]  
Amazon’s active participation in the sale, through payment processing, 

storage, shipping, and customer service, is what makes it strictly liable.  This 
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is not activity immunized by the CDA.”  (State Farm, supra, 390 F.Supp.3d at 

pp. 973-974.) 

We agree with Erie and State Farm on this issue.  Bolger’s strict 
products liability claims target Amazon’s role in “the vertical distribution of 

consumer goods” (Bay Summit, supra, 51 Cal.App.4th at p. 773) as an 

“integral part of the overall producing and marketing enterprise” for the 

Lenoge replacement laptop battery (Vandermark, supra, 61 Cal.2d at p. 262).  
It is based on Amazon’s own conduct, as described above, not the content of 

Lenoge’s product listing.  Bolger’s claims do not require a court to treat 

Amazon as the speaker or publisher of content provided by Lenoge.  The 
content of the product listing is not determinative, and it need not be 

attributed to Amazon to support strict liability.  Instead, Amazon’s own 

involvement in the distribution of an allegedly defective product supports 

strict liability for the reasons we have already discussed. 
Amazon relies on this court’s opinion in Gentry v. eBay Inc. (2002) 

99 Cal.App.4th 816 (Gentry), but it is distinguishable.  In that case, plaintiffs 

sued the online shopping website eBay for its role in hosting third-party sales 

listings for allegedly counterfeit sports memorabilia.  (Id. at pp. 821-822.)  
Plaintiffs alleged causes of action for (1) violation of Civil Code 

section 1739.7, subdivision (b), which requires a dealer who “provides [a] 

description[] of [a] collectible[] as being autographed” to furnish a certificate 
of authenticity at the time of sale; (2) negligence in allowing false and 

misleading sales listings or user reviews to be posted; and (3) derivative 

unfair competition claims.  (Gentry, at pp. 822-823.)   

Gentry held that section 230 applied to each cause of action.  As to the 
Civil Code violation, this court explained, “The substance of [plaintiffs’] 

allegations reveal they ultimately seek to hold eBay responsible for conduct 
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falling within the reach of section 230, namely, eBay’s dissemination of 

representations made by [others], or the posting of compilations of 
information generated by those defendants and other third parties.”  (Gentry, 

supra, 99 Cal.App.4th at p. 831.)  This court explained that eBay “merely 

made the individual defendant’s false product descriptions available to other 

users on its Web site, or provided the Web site on which the individual 
defendants designated their collectibles as autographed,” and holding eBay 

liable would put it “in the shoes of the individual defendants, making it 

responsible for their publications or statements.”  (Id. at pp. 832-833.)  

Similarly, section 230 shielded eBay against plaintiffs’ negligence claims 
because they were based on “false and/or misleading content created by the 

individual defendants and other coconspirators” or not taking editorial action 

against the individual defendants’ false and misleading content.  (Id. at 

pp. 834-835.)   
Here, by contrast, Bolger’s strict products liability claims do not depend 

on the content of Lenoge’s product listing, e.g., whether it was false or 

misleading.  Bolger’s claims are based on Amazon’s role in the chain of 
production and distribution of an allegedly defective product.  The fact that 

some content provided by Lenoge was posted on the Amazon website does not 

automatically immunize Amazon for its own choices and activities unrelated 
to that content.  (See HomeAway.com, supra, 918 F.3d at pp. 682-683.) 

The other authorities cited by Amazon are similarly distinguishable 

because they depend on the content of third-party postings.  (See Doe II v. 

MySpace Inc. (2009) 175 Cal.App.4th 561, 573 [claims based on a website’s 
decision “to restrict or make available certain material”]; Jane Doe No. 1 v. 

Backpage.com, LLC (1st Cir. 2016) 817 F.3d 12, 21 [claims based on “choices 

about what content can appear on the website and in what form”]; Chicago 
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Lawyers’ Committee for Civil Rights Under Law, Inc. v. Craigslist, Inc. 

(7th Cir. 2008) 519 F.3d 666, 671 [claims based on content of allegedly 
discriminatory housing advertisements]; Green v. America Online (AOL) 

(3d Cir. 2003) 318 F.3d 465, 471 [claim that “AOL was negligent in 

promulgating harmful content and in failing to address certain harmful 

content on its network”]; Daniel v. Armslist, LLC (Wis. 2019) 926 N.W.2d 
710, 726 [claim that defendant “provided an online forum for third-party 

content and failed to adequately monitor that content”].)  The content of 

Lenoge’s product listing is not determinative here.  Section 230 does not 
shield Amazon from liability. 

DISPOSITION 

The judgment is reversed.  The trial court is directed to (1) vacate its 

order granting summary judgment, (2) enter a new order denying summary 
adjudication of Bolger’s strict products liability claims and granting summary 

adjudication of Bolger’s remaining claims, and (3) conduct further 
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proceedings not inconsistent with this opinion.  Bolger shall recover her costs 

on appeal. 
 

      
GUERRERO, J. 

 
WE CONCUR: 
 
 
 
  
BENKE, Acting P. J. 
 
 
 
  
O’ROURKE, J. 

08/13/2020

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 S
up

re
m

e 
C

ou
rt

.



DECLARATION OF SERVICE 

I am a citizen of the United States and employed in San Diego County, 

California.  I am over the age of eighteen years and not a party to the within-

entitled action.  My business address is 11452 El Camino Real, Suite 300, 

San Diego, California 92130-2080.   

On September 22, 2020, I caused to be served the following 

documents: Petition for Review on the interested parties in this action as 

follows: 

Jeremy Robinson 

Casey Gerry Schenk Francavilla Blatt & Penfield LLP 

110 Laurel Street 

San Diego, CA 92101 

Telephone: (619) 238-1811 

Email: jrobinson@cglaw.com 

Attorneys for Appellant Angela Bolger 

Jonathan D. Selbin 

LIEFF CABRASER HEIMANN & BERNSTEIN LLP 

Hudson St., 8th Floor 

New York, NY 10013 

Telephone: (212) 355-9500 

Email: jselbin@lchb.com 

Attorneys for Amicus Curiae Public Justice 

Evan J. Ballan 

LIEFF CABRASER HEIMANN & BERNSTEIN LLP 

275 Battery St., 29th Floor 

San Francisco, CA 94111 

Telephone: (415) 956-1000 

Email: eballan@lchb.com 

Attorneys for Amicus Curiae Public Justice 

Benjamin I. Siminou 

APPEALS, INC. 

2305 Historic Decatur Rd., Ste. 100 

San Diego, CA 92106 

Telephone: (858) 877-4184 

Email: ben@siminouappeals.com 

Attorneys for Amicus Curiae Consumer Attorneys of California 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 S
up

re
m

e 
C

ou
rt

.

mailto:jrobinson@cglaw.com


Christopher J. Carr 

Navi Singh Dhillon 

BAKER BOTTS LLP 

101 California Street, Ste. 3600 

San Francisco, CA 94111 

Telephone: (415) 291-6200 

Email: chris.carr@bakerbotts.com 

Attorneys for Amicus Curiae Chamber of Commerce of 

the United States of America 

[X ] (BY ELECTRONIC SERVICE THROUGH TRUFILING) These 

documents are being e-filed through the Court of Appeal’s Trufiling 

service.  Under California Rules of Court rule 8.71 and Rule 5(i) of the 

Local Rules of the Fourth Appellate District, Division One, the electronic 

copy of all documents that will be provided by the Trufiling service 

constitutes proper and complete service. 

On September 22, 2020, I also caused to be served the following 

document(s): Petition for Review on the interested parties in this action 

addressed as follows: 

California Court of Appeal  

Fourth Appellate District - Division One 

Attn: Clerk of the Court / Executive Officer 

Symphony Towers 

705 B Street, Suite 300 

San Diego, CA  92101 

Telephone: (619) 744-0760 

Superior Court of California, County of San Diego 

Honorable Randa Trapp 

Central Hall of Justice 

330 West Broadway, Department 70 

San Diego, CA 92101 

Telephone: (619) 450-7070 

[ X ] (BY REGULAR MAIL) I have placed a true copy of said document 

in a sealed envelope and caused such envelope to be deposited in the 

United States mail at San Diego, California, with postage thereon fully 

prepaid.  I am readily familiar with the firm’s practice of collection and 

processing correspondence for mailing.  It is deposited with the United 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 S
up

re
m

e 
C

ou
rt

.



States Postal Service each day and that practice was followed in the 

ordinary course of business for the service herein attested to. 

I declare under penalty of perjury under the laws of the State of California 

that the above is true and correct.  Executed on September 22, 2020, at San 

Diego, California. 

___________________________ 

Vanessa Wilcox 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 S
up

re
m

e 
C

ou
rt

.


	Petition for Review
	Table of Contents
	Table of Authorities
	I. Issues and Grounds for Review
	II. Background
	III. Reasons for Granting the Petition
	A. The expansion of strict liability is an important question of law that warrants review by this Court.
	1. The Court of Appeal disregarded bedrock principles of strict-liability law.
	2. The Court of Appeal improperly created an ad hoc and defendant-specific form of strict liability.
	B. The Court of Appeal overstepped its authority to make public policy choices.
	IV. Conclusion
	Certificate of Compliance
	Attachment A – Bolger v. Amazon.com, LLC, 53 Cal. App. 5th 431 (2020) 
	Declaration of Service

