
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

CORPUS CHRISTI DIVISION 

 )  
In re: ) Chapter 11 
 )  
J. C. PENNEY COMPANY, INC., et al.,1 ) Case No. 20-20182 (DRJ) 
 )  
    Debtors. ) (Jointly Administered) 
 )  

 
OBJECTION OF THE FIRST LIEN MINORITY GROUP TO  

APPROVAL OF DEBTORS’ EMERGENCY MOTION FOR ENTRY OF AN  
ORDER (I) SCHEDULING HEARINGS AND DEADLINES WITH RESPECT TO  

THE RESTRUCTURING TRANSACTIONS AND (II) GRANTING RELATED RELIEF 

 

                                                 
1 A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ 
claims and noticing agent at http://cases.primeclerk.com/JCPenney.  The location of Debtor J. C. Penney Company, 
Inc.’s principal place of business and the Debtors’ service address in these chapter 11 cases is 6501 Legacy Drive, 
Plano, Texas 75024.   
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The First Lien Minority Group,2 by and through its undersigned counsel, submits this 

objection (the “Objection”) to the Debtors’ Emergency Motion for Entry of an Order (I) Scheduling 

Hearings and Deadlines with Respect to the Restructuring Transactions and (II) Granting Related 

Relief [Docket No. 1503] (the “Scheduling Motion”).3  In support of this Objection, the First Lien 

Minority Group respectfully states as follows: 

PRELIMINARY STATEMENT 

1. On September 30, 2020, with reportedly no advance notice to any party in interest, 

the Debtors filed the Scheduling Motion seeking extraordinary and substantive relief disguised as 

a procedural request.  By the Scheduling Motion, it appears that the Debtors are seeking to make 

a fait accompli a sale of substantially all of their assets to an entity formed by an ad hoc group of 

DIP Lenders and First Lien Creditors represented by Milbank LLP (the “DIP Lender Group”) for 

a Credit Bid (as defined below) that, as described below, siphons hundreds of millions of dollars 

of value from First Lien Creditors for the primary benefit of the members of the DIP Lender Group.  

The Scheduling Motion sets an unnecessarily expedited schedule for the sale of the Debtors non-

OpCo (as defined below) assets, designed apparently to advance this unjust transfer of value.  The 

Debtors’ proposed approach is not reasonably likely to maximize the value of the Debtors’ estates 

or creditor recoveries.  Instead, the First Lien Minority Group respectfully submits that any 

schedule this Court approves provide for bidding procedures with respect to the sale of PropCo (as 

                                                 
2 The “First Lien Minority Group” comprises an ad hoc group of unaffiliated holders of (i) Term Loans and First Lien 
Notes (collectively, the “First Lien Debt” and the holders of First Lien Debt, the “First Lien Creditors”) and (ii) Second 
Lien Notes, as set forth in the Verified Statement of the First Lien Minority Group Pursuant to Bankruptcy Rule 2019 
[Docket No. 1515]. 

3 Capitalized terms used but not defined herein have the meaning ascribed to such terms in the Scheduling Motion or 
the Final Order (I) Authorizing the Debtors to (A) Obtain Postpetition Financing and (B) Utilize Cash Collateral, (II) 
Granting Adequate Protection to the Prepetition Secured Parties, (III) Modifying the Automatic Stay, and (IV) 
Granting Related Relief [Docket No. 566] (the “Final DIP Order”), as applicable.  
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defined below) and the Debtors’ remaining assets other than OpCo, and a public auction process 

for these assets on fair and competitive terms to all potential bidders.   

2. The Debtors characterize the stalking horse bid as a single bid.  In reality, however, 

it comprises two different bids: (i) the bid by Brookfield Property Group (“Brookfield”) and Simon 

Property Group (“Simon” and, together with Brookfield, “Brookfield/Simon”) for the Debtors’ 

operating assets, certain real properties and intellectual property (“OpCo” and such bid, the 

“Brookfield/Simon Bid”) for $800 million in consideration (the “OpCo Consideration”) and (ii) 

the DIP Lender Group’s $1 billion Credit Bid (comprising $900 million on account of DIP Loans 

and $100 million on account of First Lien Debt) for substantially all of the Debtors’ assets 

(including the OpCo Consideration).  The end result of this “Stalking Horse Bid” is that in 

exchange for a $1 billion Credit Bid, 90% of the value of the Debtors’ estates—including (i) the 

$800 million OpCo Consideration, (ii) 160 of the Debtors’ retail properties and 6 distribution 

centers (“PropCo”), (iii) the future cash flows under a master lease between PropCo and OpCo, 

(iv) a potential earnout in connection with the OpCo sale (the “OpCo Earnout”) and (v) certain 

liquidation assets, including certain credit card litigation claims (“LiquidationCo”)—will be 

distributed to repay $900 million in DIP Loans.  The First Lien Minority Group has no objection 

to the Brookfield/Simon Bid and supports the Debtors’ efforts to consummate the OpCo 

transaction as soon as possible to ensure J. C. Penney continues as a going concern and thousands 

of jobs are saved.  The First Lien Minority Group, however, objects to the structure of the Credit 

Bid, which has been designed to enrich the DIP Lender Group and provide the DIP Lenders with 

90% of the value in the Debtors’ estates in perpetuity at the expense of First Lien Creditors, and 

the Debtors’ apparent attempt to shield the DIP Lender Group’s Credit Bid from bidders who may 

wish to make a higher and better offer on PropCo. 
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3. While, upon information and belief, the structure of the proposed sale transactions 

may remain in flux (and the Scheduling Motion provides little additional clarity in this regard), 

based upon the Debtors’ public filing on September 10, 2020, the disclosed structure of the Credit 

Bid lays bare its egregious nature and the harm that will be imposed on the Debtors’ stakeholders 

if the proposed Restructuring Transactions Schedule is approved without modification:4 

 The DIP Lender Group first will form a “BidCo” to credit bid the face value of 
the DIP Loans ($900 million) and a fraction of the total outstanding First Lien 
Debt ($100 million out of approximately $1.571 billion) for a total bid of $1 
billion in exchange for substantially all of the Debtors’ assets (the “Credit Bid”). 

 BidCo will be owned on a ratable basis, based upon the amount of DIP Loans 
and First Lien Debt contributed to BidCo for the Credit Bid.  Accordingly, 
BidCo will be owned 90% by the DIP Lenders and 10% by the First Lien 
Creditors and, as a result, will be owned 92% by the 10 members of the DIP 
Lender Group (based on the DIP Lender Group’s most recent Bankruptcy Rule 
2019 statement).5 

 In connection with consummation of the Credit Bid, BidCo will sell OpCo to a 
joint venture created by Brookfield/Simon for consideration consisting of (i) 
$300 million in cash, (ii) $500 million in secured debt of OpCo, (iii) an annual 
rent stream of approximately $156 million under master leases and (iv) the 
OpCo Earnout.6 

4. Based on the Debtors’ own publicly-disclosed information, the DIP Lender Group’s 

$1 billion Credit Bid appears to grossly undervalue the Debtors’ assets in order to deliver outsized 

recoveries to the members of the DIP Lender Group and to the detriment of First Lien Creditors.  

Indeed, if the Debtors’ assets were worth only $1 billion, why would sophisticated parties like 

                                                 
4 See J.C. Penney Company, Inc., Form 8-K (Current Report) (Sept. 10, 2020), Ex. 99.1 (the “Disclosure Materials”).  
The Disclosure Materials contained, among other things, cleansing materials, a Sale Term Sheet and a Credit Bid Term 
Sheet.  Though perhaps stale, because of the expedited schedule being sought by the Debtors, the Court and parties in 
interest outside of the DIP Lender Group have no other basis on which to evaluate the proposed transactions than these 
Disclosure Materials. 

5 The DIP Lender Group holds approximately 94% of the outstanding amount of DIP Loans and approximately 75% 
of the existing First Lien Debt.  See Verified Statement of Ad Hoc Group of First Lienholders Pursuant to Bankruptcy 
Rule 2019 [Docket No. 1293] (the “DIP Lender Group 2019 Statement”).  Thus, any value taken from First Lien 
Creditors to overpay the DIP Lenders is a windfall to the DIP Lender Group, given their holdings in the DIP Loans.  

6 See Disclosure Materials, Sale Term Sheet at 4, 6, 13. 
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Brookfield and Simon invest solely in OpCo at an implied value of $800 million (excluding the 

OpCo Earnout), and further agree to pay annual rent estimated at $156 million to PropCo when, 

instead, they could pay $1 billion for the entire J. C. Penney enterprise?  The answer is self-evident: 

the Debtors’ assets are worth substantially more than $1 billion and the DIP Lender Group 

manufactured the Credit Bid structure to benefit themselves at the expense of First Lien Creditors 

(and the Debtors’ other stakeholders). 

5. The aims of the DIP Lender Group are neither secret nor novel in these cases.  As 

the Court is aware, at the outset of these cases, and in light of the COVID-19 pandemic and 

challenging economic environment at the time, the Court reluctantly approved the $900 million 

DIP Facility, which contained many terms that the Court stated were “highly objectionable.”  The 

DIP Lender Group is now using that DIP Facility, which consists of $450 million of New Money 

DIP Loans and $450 million of Roll-Up Loans, to enrich themselves at the expense of other 

creditors through the Credit Bid.  By pushing 90% of the value realized from the OpCo sale, 

PropCo, LiquidationCo., the OpCo Earnout, remaining cash on hand and all future upside from 

the proposed transaction in perpetuity to the DIP Loans, the Credit Bid unjustly and 

disproportionately advantages the DIP Lender Group and blatantly steals value from the members 

of the First Lien Minority Group and the holders of First Lien Debt generally.7  The DIP Lender 

Group should not be permitted to credit bid the DIP Loans in a rushed process intended to render 

the Credit Bid a foregone conclusion, but instead a proper sale and auction process should be 

implemented to permit the Debtors the opportunity to repay the DIP Facility in full, in cash (and 

                                                 
7 Of course, the DIP Lender Group’s recovery is even greater when taking into account (i) fees or premiums received 
in connection with the DIP Facility that were available only to members of the DIP Lender Group, (ii) that, upon 
information and belief, $225 million of the DIP Facility has not yet been drawn by the Debtors and sits in an escrow 
account on which the DIP Lenders are receiving interest, and (iii) only half of the DIP Loans constitute New Money 
DIP Loans, with the remainder being rolled-up (undersecured) First Lien Debt. 
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no more) and distribute the remainder of the value in the Debtors’ estates to prepetition creditors 

as Congress intended.    

6. The substantive defects of this Credit Bid are compounded by the procedural 

deficiencies of the Restructuring Transactions Schedule.  This proposed schedule (for which no 

firm dates have been proposed) does not even contemplate or permit bidding procedures or a 

formal sale process to ensure that the Debtors maximize the value of their estates for their creditors.  

To date, the Debtors have not filed: (i) any definitive documents for the purported stalking horse 

bid (the “Staking Horse Bid”) from the DIP Lender Group and Brookfield/Simon; (ii) bidding 

procedures to conduct an auction of the assets that will be sold; (iii) a disclosure statement 

(including, importantly, a liquidation analysis); or (iv) a chapter 11 plan.  In fact, the asset purchase 

agreement with respect to the Stalking Horse Bid (the “Stalking Horse APA”) is not expected to 

be filed until after the hearing on the Scheduling Motion.  And, because the Debtors have not 

finalized any definitive documents or, upon information and belief, even agreed on a transaction 

structure with the DIP Lender Group and Brookfield/Simon, the Scheduling Motion is as clear as 

mud as to what must occur when and why.  The Debtors’ apparent inability to finish negotiating 

documents with the DIP Lender Group, and their desire to meet arbitrary milestones (milestones 

that, to be clear, are not binding on this Court and fully within the control of the Debtors’ primary 

negotiating counterparty, the DIP Lender Group) are not valid reasons to abridge other 

stakeholders’ due process rights or to sidestep a customary sale and public auction process that, in 

these cases, would result undoubtedly in a higher and better offer for the Debtors’ assets than what 

is currently proposed.  The only thing assured by the Debtors’ truncated schedule is their pursuit 

of the Credit Bid to the exclusion of all other potential value-maximizing restructuring transactions 
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and the DIP Lender Group’s completion of its sinister plan to take substantially all of the Debtors’ 

value for themselves.   

7. At bottom, the entire process and the structure of the Credit Bid evidences a lack 

of good faith and raises serious questions regarding the Debtors’ exercise of their fiduciary duties 

in promoting the Credit Bid and eschewing anything close to a normal bid and auction process.  

These issues are not sideshow “intercreditor issues,” as the Debtors alluded in the Scheduling 

Motion,8 but go to the heart of the Debtors’ restructuring and the outcome of these cases, a fact 

obscured by the purported procedural nature of the Scheduling Motion.  As currently proposed, 

the Restructuring Transactions Schedule fails to include proposed dates or a structured auction 

process, effectively precludes alternative bids and all but guarantees that the Debtors continue on 

a path toward consummating the Credit Bid for the DIP Lender Group’s benefit.  Blind and hurried 

pursuit of a demonstrably prejudicial sale of substantially all of the Debtors’ assets is not an 

acceptable outcome to the First Lien Minority Group, and it should not be acceptable to the Debtors 

in acquitting their fiduciary duties or this Court.   

8. If the Debtors insist on supporting the Credit Bid (as part of the Stalking Horse Bid 

or otherwise), the First Lien Minority Group believes that formal bidding procedures designed to 

maximize value for the Debtors’ estates must be incorporated into any schedule.  As noted above, 

the First Lien Minority Group is sympathetic to the Debtors’ desire to consummate the sale of 

OpCo to Brookfield/Simon prior to the holiday season.  But the Debtors have offered no valid 

reason for why those timing considerations apply equally to the sale of PropCo and the Debtors’ 

other remaining assets.  Upon information and belief, the sale of OpCo to Brookfield/Simon does 

not require the sale of PropCo to the DIP Lender Group or any other specific purchaser, nor should 

                                                 
8 See Scheduling Mot. ¶ 2. 
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it.  Moreover, to assuage any concerns with respect to a PropCo only sale, the conditions in 

connection therewith should require that the ultimate purchaser assume the master lease with 

Brookfield/Simon in order to minimize uncertainty in connection with the OpCo sale.       

9. Accordingly, a more rational and ultimately value-maximizing path would be to 

permit the OpCo sale to Brookfield/Simon to proceed in earnest immediately and separately pursue 

a sale process for PropCo and the other remaining assets.  A separate sale process for PropCo and 

the other remaining assets could provide for bidding procedures that set forth clear goal posts on 

documentation, commitments and a timeline for the submission of bids that exceed the value being 

provided to the Debtors’ estates under the Credit Bid, and allow bidders to submit bids not only 

for all or substantially all of the Debtors’ assets (including the $800 million in OpCo 

consideration), but for subsets of the assets (i.e., PropCo only bids).  Allowing potential bidders to 

compete against the DIP Lender Group and bid for select groups of assets would undoubtedly 

entice more potential bidders and result in the greatest recoveries for the Debtors’ estates by 

ensuring a fair value transaction.  Further, in the meantime, this separate sale process would allow 

the Debtors’ estates to benefit from receiving the OpCo consideration.  The Debtors could use a 

substantial portion of this consideration and other available cash on hand to repay the DIP Loans 

actually borrowed, reduce the cost to compete with any credit bid of DIP Loans by the DIP Lender 

Group for the remainder of the Debtors’ assets and maximize the value of the Debtors’ estates for 

all stakeholders—not just the members of the DIP Lender Group.  A process that allows for the 

OpCo sale to be consummated quickly and the remainder of the Debtors’ assets to be sold through 

a structured sale process or distributed under a chapter 11 plan, in accordance with processes and 

timelines envisioned by the Bankruptcy Code and the Bankruptcy Rules, can be achieved and, in 
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addition to ensuring that thousands of jobs will be saved, will prevent the DIP Lenders from 

receiving a windfall at the Debtors’ prepetition creditors’ expense.    

10. In that regard, since the First Lien Minority Group learned the terms of the Stalking 

Horse Bid—and its inherent unfairness—it has moved quickly to put together its own competing 

bid.  The members of the First Lien Minority Group are working to offer the Debtors a cash bid 

solely for PropCo and at an implied enterprise value far in excess of the value implied by the Credit 

Bid (which appears to value PropCo at less than $200 million given that Credit Bid proposes to 

acquire the $800 million in OpCo Consideration, the OpCo Earnout, the future cash flows from 

the OpCo master lease ($156 million annually) and the LiquidationCo equity for only $1 billion).  

Similar to the DIP Lender Group, the First Lien Minority Group would willingly partner with 

Brookfield and Simon to accomplish the same goals as the Stalking Horse Bid—the continuance 

of J.C. Penney as a going concern and the preservation of thousands of jobs—but would prevent 

the DIP Lenders from being paid more than in full and provide much greater value for the Debtors’ 

estates and their prepetition creditors.  But as it stands now, the compressed timeline contemplated 

by the Debtors’ proposed Restructuring Transactions Schedule, and the shocking absence of any 

bidding procedures would effectively prevent the First Lien Minority Group, or realistically any 

third-party bidder, from offering a competing bid and stepping into the shoes of the DIP Lender 

Group as the purchaser of PropCo.9  The Bankruptcy Code and principles of fairness fundamental 

to the maximization of value of a debtor’s estate demand that the Scheduling Motion be modified 

to ensure that the Debtors pursue a formal bid and auction process for their assets. 

                                                 
9 The advisors to the First Lien Minority Group, as well as certain third party financing sources engaged by the First 
Lien Minority Group, have executed confidentiality agreements with the Debtors and have begun receiving access to 
diligence information.   
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RELEVANT BACKGROUND 

11. On May 15, 2020 (the “Petition Date”), each of the Debtors filed a voluntary 

petition for relief under chapter 11 of the Bankruptcy Code.  The Debtors continue to operate their 

businesses and manage their properties as debtors in possession pursuant to Bankruptcy Code 

sections 1107(a) and 1108.  No trustee or examiner has been appointed in these cases.  

I. The DIP Facility 

12. Immediately before the Petition Date, the Debtors and the DIP Lender Group 

entered into a Restructuring Support Agreement (the “RSA”) as well as a commitment letter with 

respect to the DIP Facility to be provided by members of the DIP Lender Group and/or their 

affiliates.  The DIP Facility is a senior secured, priming facility in an aggregate face amount of 

$900 million, consisting of $450 million of New Money DIP Loans and $450 million of a dollar-

for-dollar Roll Up of First Lien Debt held by the DIP Lenders. 

13. The DIP Facility was highly lucrative for the DIP Lenders, giving them substantial 

economic benefits to the detriment of other First Lien Creditors not invited to join the DIP Lender 

Group and the Debtors’ estates generally.  These benefits included an enhanced collateral package, 

well above-market interest rates and fees (including $45 million in commitment and upfront fees 

on the new money portion of the DIP Facility), aggressive case control provisions and a roll-up of 

First Lien Debt (trading at the time at 39.5 cents on the dollar) in the amount of $450 million.10   

14. Faced with the terms of this deeply prejudicial DIP Facility, certain members of the 

First Lien Minority Group originally came together as a group in order to propose alternative 

financing for the Debtors.11  Members of the First Lien Minority Group (then part of the 

                                                 
10 See generally Final DIP Order ¶¶ 27, 28, 34, 67. 

11 At that time, these members of the First Lien Minority Group were represented by Stroock & Stroock & Lavan LLP 
and Haynes and Boone LLP (such group, the “Stroock/HB Group”).  Stroock and Haynes and Boone’s engagements 
were terminated and completed as of June 8, 2020.  Notice of Withdrawal of Appearance and Termination of 
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Stroock/HB Group) proposed a fully committed, cheaper and admittedly more fair postpetition 

financing facility in an effort to challenge what the Court characterized as the “highly 

objectionable” DIP facility provided by DIP Lender Group.12  Unlike the DIP Facility, this 

alternative financing facility from the members of the Stroock/HB Group would have treated all 

First Lien Creditors equally, either via the opportunity for all such creditors to participate in the 

roll-up or no roll-up component at all. 

15. The DIP Lender Group’s opposition to this proposal, however, meant that pursuing 

the better offer would have necessitated a costly priming and valuation fight.13  Ultimately, the 

members of the Stroock/HB Group, recognizing the additional risks imposed on the Debtors by 

the COVID-19 pandemic, wishing to avoid a lengthy and costly priming fight so as to preserve 

value for the estates and understanding the basic premise that a DIP loan cannot be paid more than 

in full, settled their DIP financing disputes with the DIP Lender Group.  In connection with that 

settlement, certain current members of the First Lien Minority Group received $53 million in DIP 

Roll-Up Loans, to be allocated ratably among those members, and agreed to execute the RSA.  

This $53 million amount represents approximately 11.8% of the $450 million Roll-Up Loans (or 

approximately 5.9% of the DIP Loans in the aggregate), whereas the members of the First Lien 

Minority Group held approximately 16.33% of the First Lien Debt at that time.14  Further, the 

                                                 
Representation [Docket No. 796].  The members of the First Lien Minority Group recently reconstituted based on 
concerns that they would not be treated fairly in connection with the ultimate disposition of value in these cases—a 
concern that has since proved valid. 

12 See In re J.C. Penney Co., Inc., Case No. 20-20182 (DRJ) (Bankr. S.D. Tex.), June 4, 2020, Hr’g Tr. [Docket No. 
563] (the “DIP Hr’g Tr.”) 14:13-19 (Debtors’ counsel describing the competing DIP proposal as “unquestionably better 
on its face.  Better from a terms perspective.  It’s less expensive.  There is no rollup.  The milestones are relaxed . . . 
[The] proposal does not force a potential sale.  And again, all of the fees are very much different.”); id. at 160:8 (Court 
describing, in approving the DIP Facility, that it was nonetheless “highly objectionable”). 

13 Id. 31:15-16 (counsel for DIP Lender Group stating that, “We made clear that we wouldn’t and we won’t consent 
to a priming DIP provided by another lender.”).   

14 DIP Hr’g Tr. 14:5-7, 160:16-18  
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members of the First Lien Minority Group were not allowed to participate in the new money 

portion of the DIP Facility, nor did they receive any portion of the approximately $45 million in 

commitment fees and upfront fees paid to the members of the DIP Lender Group, which were tied 

solely to providing new money.15    

II. The Disclosure of the Stalking Horse Bid 

16. On September 9, 2020, the Debtors announced they had reached an agreement in 

principle to sell all or substantially all of their assets and disclosed various non-binding term sheets 

and other documentation related to the proposed sale.16  These disclosed documents included, 

among other items, a Letter of Intent, a Sale Term Sheet and a Credit Bid Term Sheet, which 

together describe the terms of the Stalking Horse Bid.17  As detailed in these term sheets and 

documents, the Debtors propose to sell their assets through a series of steps that result in the 

Debtors transferring their operating business, certain real estate assets and intellectual property 

(i.e., OpCo) to the purchasing entity formed by Brookfield and Simon (the “OpCo Buyer”), and 

160 real estate properties, six distribution centers, the proceeds of the OpCo sale, credit card claims 

and other assets (i.e., PropCo and LiquidationCo) primarily to members of the DIP Lender Group 

in connection with the Credit Bid.   

                                                 
15 See Emergency Motion for Entry of (I) Interim and Final Order (A) Authorizing Debtors to Use Cash Collateral, 
(B) Granting Adequate Protection to the Prepetition Secured Parties, and (C) Scheduling a Final Hearing; and (II) 
Final Order (A) Authorizing the Debtors to Obtain Postpetition Financing Pursuant to Section 364 of the Bankruptcy 
Code, (B) Granting Liens and Superpriority Claims, (C) Modifying the Automatic Stay, and (III) Granting Related 
Relief [Docket No. 38] ¶ 77 (Debtors to pay upfront premium equal to 4.00% of the $450 million new money portion 
and commitment fee of 6.00% of each lender’s portion of the $450 million commitment). 

16 See Disclosure Materials. 

17 The Debtors subsequently, on September 25, 2020, filed the Notice of Filing of Letter of Intent [Docket No. 1489], 
which attached the Letter of Intent as Exhibit 1 thereto and the Credit Bid Term Sheet as part of Exhibit 2 thereto. 
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1. The Mechanics of the Stalking Horse Bid 

17. The Stalking Horse Bid contemplates that, at the direction of the DIP Lender Group, 

all DIP Lenders and all First Lien Creditors will assign credit bid rights in the face amount of $1 

billion (representing $900 million of DIP Loans and $100 million of First Lien Debt) to BidCo, a 

new entity, to finance the purchase of substantially all of the Debtors’ assets, with BidCo acting as 

the initial purchaser.  In connection with the transaction, BidCo will also form (or, if formed by 

the Debtors, acquire) three additional entities—PropCo, OpCo, and LiquidationCo—to hold the 

acquired assets.18   

   PropCo, an entity formed by the Debtors, will consist of two REITs: (i) a REIT 
holding 160 owned and ground leased stores (the “PropCo REIT”), and (ii) a 
REIT holding the Debtors’ six distribution centers (the “DC REIT”).  

   OpCo will acquire the OpCo Acquired Assets19 and the OpCo Assumed 
Liabilities.20  OpCo will be the initial lessee of the properties owned by PropCo 
and will acquire the Debtors’ remaining stores that are not transferred to 
PropCo.  Pursuant to master lease agreements, OpCo will pay to PropCo $121 
million per year of rent for the retail stores and $35 million per year in rent for 
the distribution centers.21  

   LiquidationCo will own miscellaneous assets, including proceeds from certain 
Visa and MasterCard litigations and returned amounts from certain Synchrony 
reserves.22    

                                                 
18 See generally Credit Bid Term Sheet, Bidder Capitalization Exhibit. 

19 The “OpCo Acquired Assets” include (i) substantially all of the operating assets of the Debtors and (ii) all of the 
real estate assets (other than the PropCo assets and any excluded real estate) of the Debtors.  They do not include (i) 
contracts and leases that are not assumed contracts; (ii) any permit or license that is not permitted to be transferred; 
(iii) cash and cash equivalents to be retained by or transferred to the Debtors; (iv) equity securities of any subsidiary 
of the Debtors; (vi) avoidance actions; (vii) inventory at the closed stores or closing stores; (viii) the PropCo assets; 
(ix) any tort claims in favor of the Debtors; (x) the assets constituting LiquidationCo; and (xi) the Synchrony holdback 
amount.  See Sale Term Sheet at 8. 

20 The “OpCo Assumed Liabilities” include all liabilities under any assumed contracts and liabilities arising out of the 
operation of the OpCo Acquired Assets.  Id.  

21 Ultimately, the OpCo Buyer will be the lessee under the PropCo leases and will make rent payments to PropCo.  
The Stalking Horse Bid also contemplates a 50% rent abatement for the first year of the term of the master leases. 

22 See Credit Bid Term Sheet, Bidder Capitalization Exhibit. 
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18. As set forth in the Sale Term Sheet and the Credit Bid Term Sheet, the Stalking 

Horse Bid essentially has three components.  First, BidCo will acquire the Debtors’ assets through 

the Credit Bid, with the assets being transferred into PropCo, OpCo or LiquidationCo, as 

applicable.23   

19. Second, Brookfield/Simon will acquire OpCo, including the OpCo Acquired 

Assets.24  In exchange, OpCo Buyer will (a) assume the OpCo Assumed Liabilities; (b) pay $300 

million (subject to adjustment) in cash to BidCo; (c) enter into the a term loan facility, by which 

OpCo will issue $500 million in new secured first lien debt to BidCo for the benefit of the DIP 

Lenders (90% of the value) and First Lien Creditors (10% of the value); and (d) assign to BidCo 

for further distribution to the DIP Lenders (90%) and the First Lien Creditors (10%) the OpCo 

Earnout, which is based on the Debtors’ accounts payable, giving the DIP Lenders and to a much 

less extent First Lien Creditors a percentage of the proceeds generated by OpCo as it normalizes 

trade terms.  Any cash proceeds remaining with BidCo following the Proposed Sale, estimated by 

the Debtors to be approximately $318 million (including the $300 million in cash paid by the OpCo 

Buyer), will either be distributed to the owners of BidCo (90% to the DIP Lenders/10% to the First 

Lien Creditors) or be held on BidCo’s balance sheet to the benefit of those same owners (90% to 

the DIP Lenders/10% to the First Lien Creditors).25  

20. The third and most critical component of the Stalking Horse Bid is its embedded 

scheme to distribute substantially all of the value of the Debtors’ estates to the owners of BidCo.  

Per the Credit Bid Term Sheet, the equity of PropCo, as well as the consideration received in the 

                                                 
23 Sale Term Sheet at 3. 

24 Id. at 3-4. 

25 Further, if the sale of OpCo to the OpCo Buyer is not approved by the required DIP Lenders, the OpCo equity will 
be distributed to the owners of BidCo (90% to the DIP Lenders/10% to the First Lien Creditors). 
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sale of OpCo to Brookfield/Simon and the interests in LiquidationCo, will be distributed to the 

DIP Lenders and First Lien Lenders pro rata based on their share of the debt assigned to BidCo to 

support the Credit Bid.26  Accordingly, 90% of the value of the Debtors’ estates will be distributed 

to the DIP Lenders in exchange for a credit bid of $900 million, while 10% of the value of the 

Debtors’ estates will be distributed to First Lien Creditors on account of a credit bid of $100 million 

of First Lien Debt.  A schematic of the structure of the Proposed Sale and Stalking Horse Bid is 

set forth below.27 

 

21. While the First Lien Minority Group has not conducted an independent valuation 

of the Debtors’ assets at this time (nor have the Debtors disclosed their own views of value in 

connection with a disclosure statement), the Disclosure Materials contained information from 

which approximations of value of the Debtors’ assets can be derived:28 (i) $1.152 billion in “dark 

                                                 
26 Credit Bid Term Sheet, Bidder Capitalization Exhibit. 

27 The sources for the values noted in this schematic (e.g., $1.2 billion on account of the PropCo REIT, $353 million 
on account of the DC REIT) are discussed below. 

28 Specifically, these values generally are sourced from the Disclosure Materials.  The Disclosure Materials did not 
contain a valuation with respect to the DC REIT; however, draft cleansing materials dated as of July 2020 provided 
the Debtors’ assumption as to the value of the sale-leaseback proceeds from the DC REIT. 
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value” for the 160 stores to be held by the PropCo REIT; (ii) $353 million on account of sale-

leaseback proceeds from the DC REIT; (iii) an aggregate principal amount of $500 million on 

account of the secured take-back debt from OpCo as contemplated by the Stalking Horse Bid;  and 

(iv) $318 million in cash available for distribution, including the $300 million in cash received on 

account of the OpCo sale to the OpCo Buyer.29   

22. The First Lien Minority Group understands that Cushman & Wakefield provided 

the Debtors with the $1.152 billion dark value prior to the onset of the COVID-19 pandemic.  

Accordingly, for illustrative purposes herein, the First Lien Minority Group has discounted the 

dark value of the 160 stores by an astounding 80% (in the low case) and 50% (in the mid case) to 

show how egregious the DIP Lender Group’s Credit Bid is to the Debtors’ estates and other 

stakeholders.  The chart below summarizes the foregoing indications of value and sensitizes those 

values to provide for conservative low and mid cases and a high case based on the Debtors’ 

Disclosure Materials (in each case without providing any value for the OpCo Earnout or the 

LiquidationCo assets as the Debtors have not provided estimates thereof).  Thus, for instance, the 

illustrative midpoint case assumes that DC REIT and the cash available for distribution maintain 

the current estimated value of $353 million and $318 million, respectively, but that the take-back 

debt trades at 95 cents (or $475 million) and the PropCo REIT dark valuation is discounted by 

50% ($576 million) in light of the current economic environment and ongoing COVID-19 

pandemic.  In total, this conservative illustrative midpoint case estimates the value of the Debtors’ 

assets to be at least $1.722 billion. 

                                                 
29 Attached as Exhibit 1 hereto are the source materials used by the First Lien Minority Group for the foregoing 
amounts. 
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23. As explained above, the Credit Bid would result in the sale of all or substantially 

all of the Debtors’ assets to the DIP Lenders and First Lien Creditors (on a 9 to 1 ratio in perpetuity) 

at a remarkably low $1 billion valuation.  Using the midpoint case above, and excluding the value 

from the OpCo Earnout and LiquidationCo, the DIP Lenders (in their capacities as such) would 

still receive approximately $1.550 billion in value, a recovery of 172.2% on $900 million in DIP 

Loans (including on account of the Roll-Up DIP Loans).30  By contrast, under this same analysis, 

First Lien Creditors (in their capacities as such) would receive an estimated $172 million, or a 

recovery of approximately 11.0%.  By abusing its position as the majority holders of the DIP Loans 

and First Lien Debt, the DIP Lender Group has engineered a transaction that enables it to transfer 

value from First Lien Creditors (of which they comprise approximately 75%) to the DIP Lenders 

(of which they comprise approximately 94%) and thereby provide an impermissibly outsized 

                                                 
30 Even at the low-point case, which assumes that the PropCo REIT dark valuation has dropped by 80% from $1.152 
billion to $230 million, the DIP Lenders would still receive a recovery of approximately 132%. 

Case 20-20182   Document 1532   Filed in TXSB on 10/05/20   Page 20 of 43



17 

recovery to the DIP Lenders at the expense of the remaining First Lien Creditors, and in particular, 

the members First Lien Minority Group.31 

2. Mediation and Termination of the RSA 

24. Upon learning the details of this proposed transaction on September 10, the First 

Lien Minority Group immediately alerted the Debtors to its concerns and its desire to resolve any 

disputes in a consensual manner through mediation.   

25. On September 14, 2020, the Court entered an order directing the Debtors, the DIP 

Lender Group and the First Lien Minority Group to engage in settlement discussions under the 

supervision of Judge Marvin Isgur.32  Unfortunately, as of the date of this filing, the parties have 

been unable to resolve their differences.   

26. Additionally, on September 23, 2020, upon the failure of the Debtors to meet a 

milestone in the RSA with respect to the entry of an order approving bidding procedures or 

approving a disclosure statement (the “Bidding Procedures/Disclosure Statement Milestone”), the 

members of the First Lien Minority Group then party to the RSA each terminated the RSA as to 

themselves. 

III. The Scheduling Motion 

27. On September 30, 2020, with no advance notice to the First Lien Minority Group, 

the Debtors filed the Scheduling Motion, requesting approval of the Restructuring Transactions 

Schedule.  

28. The Restructuring Transactions Schedule departs from the Debtors’ prior 

statements.  In announcing the terms of the Stalking Horse Bid, the Debtors stated that, upon 

                                                 
31 The First Lien Minority Group has served discovery on the Debtors and the DIP Lender Group regarding the 
negotiations of this transaction. 

32 See Order Directing Settlement Conference [Docket No. 1408]. 
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executing the Stalking Horse APA, the Debtors intended to file a motion seeking authorization “to 

conduct an auction … [T]he motion is expected to set out the proposed bidding procedures for the 

auction, with Brookfield, Simon, and the DIP Lender Group serving as the “stalking horse bidder,” 

designed to achieve the highest or otherwise best offer for the benefit of [the Debtors’] 

stakeholders.”33  Indeed, on September 24, 2020, counsel for the First Lien Minority Group 

provided preliminary comments to draft bidding procedures the Debtors sent to the First Lien 

Minority Group’s advisors.  The advisors to the First Lien Minority Group never received a 

response to its comments on these draft bidding procedures.  

29. Instead of pursuing bidding procedures, the Debtors pivoted to filing the 

Scheduling Motion and seeking approval of the Restructuring Transactions Schedule.  

Unfortunately, the Scheduling Motion is not the model of clarity, perhaps because of the Debtors’ 

ongoing negotiations with the DIP Lender Group and Brookfield/Simon regarding the definitive 

documents for the Stalking Horse Bid.  The Debtors state, among other things, that (i) the Stalking 

Horse APA may include one or more asset purchase agreements, (ii) they will seek approval of the 

OpCo Transaction (i.e., the Brookfield and Simon transaction) and, “if necessary,” the sale of 

PropCo equity, pursuant to a sale order, and (iii) that the Debtors will file a plan and disclosure 

statement, but may determine later to consummate all the restructuring transactions pursuant to a 

sale order.34  Further, the Restructuring Transactions Schedule contemplates two sale-related 

hearings during the month of October: (x) a hearing to approve the Stalking Horse APA and (y) a 

later hearing to approve either the OpCo Transaction or both the OpCo Transaction and the PropCo 

                                                 
33 JCPenney Reaches Agreement in Principle with Brookfield Property Group and Simon Property Group to Acquire 
Retail and Operating Assets (Sept. 9, 2020), available at https://ir.jcpenney.com/news-events/press-
releases/detail/622/jcpenney-reaches-agreement-in-principle-with-brookfield. 

34 See Scheduling Mot. ¶¶ 3 n.2, 4, 7.   
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sale.35  Nowhere in the Restructuring Transactions Schedule are bidding procedures or a public 

auction contemplated, even though the Debtors frame the Credit Bid and the Brookfield/Simon 

Bid as “stalking horses.”  The one thing that is clear from the Scheduling Motion is that the Debtors 

intend to sell all or substantially all of their assets and distribute the proceeds thereof in 

approximately six weeks with no bidding procedures or formal sale or auction process. 

OBJECTION 

30. The Debtors’ Restructuring Transactions Schedule and the Credit Bid it promotes 

are antithetical to the fundamental goal of a bankruptcy sale: to maximize proceeds for the benefit 

of the debtor’s estate and creditors.  See, e.g., In re Moore, 608 F.3d 253, 263 (5th Cir. 2010) 

(citation omitted)  (“As a general matter, the [debtor in possession] must demonstrate that the 

proposed sale price is the highest and best offer[.]”); In re Atlanta Packaging Prods., Inc., 99 B.R. 

124, 130 (Bankr. N.D. Ga. 1988)  (“It is a well-established principle of bankruptcy law that the 

objective of bankruptcy sales and the [debtor in possession’s] duty with respect to such sales is to 

obtain the highest price or greatest overall benefit possible for the estate.”).  While Bankruptcy 

Code section 363(b) does not expressly require an auction, a public auction process “has developed 

over the years as an effective means for producing an arm’s length fair value transaction.”  In re 

Trans World Airlines, Inc., 2001 WL 1820326, at *4 (Bankr. D. Del. Apr. 2, 2001).  And, indeed, 

a proposed sale may be disapproved if a court finds the debtor did not conduct a robust sale process.  

In re Exaeris, Inc., 380 B.R. 741, 744-47 (Bankr. D. Del. 2008).  When done correctly, a public 

auction conducted pursuant to bidding procedures ensures that a debtor runs a fair, open and value-

                                                 
35 The First Lien Minority Group does not understand the rationale for the Debtors seeking a separate hearing to 
approve the Stalking Horse APA when subsequent sale hearings are also proposed to be held for the OpCo sale and 
the PropCo sale.  Nor does the First Lien Minority Group understand when the remainder of the Debtors’ assets, the 
OpCo Consideration or the LiquidationCo interests are proposed to be sold given the proposed schedule outlined in 
the Scheduling Motion.  
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maximizing sale.  See, e.g., Four B. Corp. v. Food Barn Stores, Inc. (In re Food Barn Stores, Inc.), 

107 F.3d 558, 565-66 (8th Cir. 1997). 

31. The Scheduling Motion sidesteps this “best practice” and seeks to move full steam 

ahead on a fundamentally unfair transaction.  Rather than promote a robust, value-maximizing sale 

process, the Restructuring Transactions Schedule instead unfairly benefits the DIP Lender Group 

and practically prevents the participation of other bidders for the Debtors’ assets.  The Debtors’ 

proposed timeline—and the lack of bidding procedures—will not produce an “arm’s-length fair 

value transaction,” but will funnel 90% of the value of the estates to the DIP Lenders in violation 

of the Bankruptcy Code.  Accordingly, the First Lien Minority Group respectfully requests that the 

Court either deny the Scheduling Motion or modify the Restructuring Transactions Schedule to 

provide the approval of bidding procedures and a public auction process on fair and competitive 

terms to all potential bidders. 

32. Section I of this Objection addresses the First Lien Minority Group’s objections to 

the Scheduling Motion.  Section II of this Objection previews the First Lien Minority Group’s 

primary concerns with the Stalking Horse Bid (and in particular the Credit Bid) that, if not resolved 

in a satisfactory manner, will form the foundation of an objection to the approval of the sale and 

entry of the sale order or confirmation order in the event the DIP Lender Group is the preordained 

as the successful bidder. 

I. The Restructuring Transactions Schedule Prevents a Competitive and Value-
Maximizing Sale Process  

A. The Restructuring Transactions Schedule Is Inconsistent with the Debtors’ 
Fiduciary Duties to Maximize Value. 

33. The Restructuring Transactions Schedule has not been proposed in good faith and 

will not result in the highest or best value for the benefit of the Debtors’ estates and creditors.  In 

that regard, the Debtors’ conduct to date raises serious concerns over whether the Debtors have 
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appropriately exercised their fiduciary duties to obtain the highest or otherwise best offer for their 

assets in selecting the Credit Bid as part of the Stalking Horse Bid.  The law is well established 

that, to receive approval of a proposed sale of assets, a debtor must demonstrate that the proffered 

purchase price is the highest and best offer.  See, e.g., Matter of VCR I, L.L.C., 922 F.3d 323, 327 

(5th Cir. 2019); In re Integrated Res., Inc., 135 B.R. 746, 750 (Bankr. S.D.N.Y. 1992).  The court 

must “expressly find from the evidence presented … a good business reason to grant [a 363 sale] 

application.”  In re Lionel Corp., 722 F.2d 1063, 1071 (2d Cir. 1983); cf. Lawsky v. Condor Capital 

Corp., 154 F. Supp. 3d 9, 22-23 (S.D.N.Y. 2015) (quoting In re Muscongus Bay Co., 597 F.2d 11, 

13 (1st Cir. 1979) (“[T]here are certain circumstances in which the best interests of the estate and 

creditors may warrant a bankruptcy court’s refusal to confirm the highest bid at auction.  Trustees 

routinely consider factors aside from the total dollar amount offered, and courts approve sales as 

long as the trustee used reasonable business judgement in weighing the terms of competing bids.”).  

The Restructuring Transactions Schedule offers no assurance that the Debtors will be able to meet 

their burden of demonstrating that the Stalking Horse Bid is the “highest and best” offer.     

34. As previously noted, the Restructuring Transactions Schedule does not allow for or 

include any bidding procedures.  Accordingly, competing bidders have no basis to determine what 

is required of them in submitting a competing bid, when such bids would be due or what 

documentation or commitments bidders may need to consider in structuring their bids.  Bids of 

hundreds of millions of dollars, of course, do not magically appear, but are the result of carefully 

considered processes, financing commitments, due diligence and management discussions.  It is 

unreasonable to expect that competing bidders might expend the time and effort to formulate a bid 

without clear goal posts on how the process will be conducted.  The implication of the Debtors’ 

proposed schedule—and the overt absence of these formal sale processes—is that the Debtors have 
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no interest in soliciting competing bids and will instead blindly pursue the Credit Bid (which 

cannot be said to have been proposed in good faith) propounded by the DIP Lender Group. 

35. The Debtors’ efforts to favor the Credit Bid and its disproportionately beneficial 

treatment of a subset of their creditors run contrary to their fiduciary duty to maximize value.  See 

In re Mushroom Transp. Co., Inc., 382 F.3d 325, 339 (3d Cir. 2004) (debtor “had a fiduciary duty 

to protect and maximize the estate’s assets”); Official Comm. of Unsecured Creditors of 

Cybergenics Corp., v. Chinery, 330 F.3d 548, 573 (3d Cir. 2003) (same);  In re Food Barn Stores, 

Inc., 107 F.3d at 564–65 (in bankruptcy sales, “a primary objective of the Code is to enhance the 

value of the estate at hand”); In re Innkeepers USA Trust, 442 B.R. 227, 235 (Bankr. S.D.N.Y. 

2010) (declaring “it is ‘Bankruptcy 101’ that a debtor and its board of directors owe fiduciary 

duties to the debtor’s creditors to maximize the value of the estate”).  Any process implemented to 

cement the prejudicial and discriminatory distribution scheme embedded within the Credit Bid, 

therefore, must be viewed as contrary to the interests of the Debtors’ estates.   

B. The Restructuring Transactions Schedule Must Provide for a Competitive, 
Public Auction Pursuant to Court-Approved Bidding Procedures. 

36. At the bare minimum, the Restructuring Transactions Schedule must be modified 

to provide for Court-approved bidding procedures and a public auction, and any bidding 

procedures must permit bids for less than all of the Debtors’ assets.  Here, where the Debtors have 

already agreed in the Stalking Horse Bid to the division of their assets into OpCo, PropCo and 

LiquidationCo, there is no excuse to proceed in any other fashion.  A provision qualifying for an 

auction only bids for all or substantially all of the Debtors’ assets would chill bidding by limiting 

the universe of potential bidders solely to those parties interested not only in investing in real estate 

properties, but also in acquiring and operating a retail business.  Any such artificial restraints on 

what types of bids may be submitted and considered is antithetical to the purpose of a bankruptcy 
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sale.  See, e.g., In re Gulf Coast Oil Corp., 404 B.R. 407, 424 (Bankr. S.D. Tex. 2009) (observing, 

in denying approval of a sale where there was no active market for the asset that “competitive 

markets are the assurance of bona fide sales for highest value”); In re Dura Auto. Sys., No. 06-

11202 (KJC), 2007 WL 7728109, at *90  (Bankr. D. Del. Aug. 15, 2007) (“The paramount goal in 

any proposed sale of property of the estate is to maximize the proceeds received by the estate” and 

the intent of bidding procedures should be “to enhance competitive bidding consistent with the 

goal of maximizing value”).   

37. In line with the foregoing and as noted above, the First Lien Minority Group has 

no objection to the OpCo sale process proceeding along the schedule laid out by the Debtors in the 

Scheduling Motion.  To the extent the Debtors’ desire for urgency around consummation of a sale 

prior to the holiday season is well founded, such urgency is only applicable to the ongoing 

operating business and not the remainder of the Debtors’ assets.  The First Lien Minority Group 

has no desire to stand in the way of, and in fact supports, the Debtors pursuing the opportunity to 

have their operating business thrive in a third party’s hands and for important jobs to be preserved.   

38. The sale of PropCo and the Debtors’ other assets requires no such haste, however, 

and a thoughtful sale process for these assets can be conditioned upon acceptance of the OpCo 

transaction (and the master lease agreements in particular) negotiated by the OpCo Buyer.  The 

First Lien Minority Group believes that a separate sale process for PropCo will provide more value 

for the Debtors’ estates than the Credit Bid, which does little more than transfer the value of all of 

the Debtors’ assets, including the consideration from the OpCo sale, primarily to the DIP Lenders 

at an artificially low value.  Permitting the OpCo sale to proceed in due haste and providing for 

either the orderly sale of the remainder of the Debtors’ assets or the distribution of the same assets 

under a chapter 11 plan will achieve the Bankruptcy Code’s twin goals of enabling a debtor to 
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reorganize (through the continuation of OpCo as a going concern) and maximizing stakeholder 

recoveries (through enabling parties to bid on PropCo separately and distributing the proceeds of 

the Debtors’ assets through a chapter 11 plan). 

II. The Credit Bid Is Not Proposed in Good Faith and Is Not Fair and Equitable 

39. The ultimate consequence of the Debtors’ proposed Restructuring Transactions 

Schedule is to make the Stalking Horse Bid, and in particular, the Credit Bid, a fait accompli.  This 

result is particularly problematic given the egregiously prejudicial nature of the Credit Bid.  In its 

current form, the Credit Bid is not proposed in good faith and is not fair and equitable and, as such, 

the First Lien Minority Group does not believe that the Court ultimately will approve the 

transaction. 

A. The Credit Bid Has Not Been Negotiated and Proposed in Good Faith. 

40. As described above, the Credit Bid provides for the DIP Lender Group to direct a 

credit bid of the full amount of the DIP Loans (i.e., $900 million), but only a fraction of the First 

Lien Debt (i.e., $100 million out of approximately $1.571 billion) for substantially all of the 

Debtors’ assets.  The Credit Bid then applies this split of 90% to the DIP Loans and 10% to the 

First Lien Debt as the ratable allocation of distributable value to the Debtors’ creditors in 

perpetuity, primarily in the form of OpCo sale proceeds (cash and take-back debt) and equity in 

PropCo and LiquidationCo.36  This allocation makes no sense, as the Debtors’ own Disclosure 

Materials suggest that the Debtors have sufficient asset value to repay the DIP Loans in full.  To 

permit the DIP Lien Group to credit bid, rather than encourage a sale process that will repay the 

                                                 
36 As outlined above, using the Debtors’ Disclosure Materials to derive illustrative estimates, the distributable value 
of the Debtors’ estates could range from approximately $1.316 billion to $2.358 billion before accounting for any of 
the value from the OpCo Earnout and LiquidationCo.  These illustrative values are drawn solely from the Debtors’ 
own materials, sensitized to provide low, midpoint and high values, and do not represent independent valuation 
analysis. 
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DIP Loans in full, results in an egregious value transfer from First Lien Creditors to DIP Lenders.  

As illustrated in the chart below, even at an illustrative discounted mid-point of $1.722 billion in 

total distributable value, the result of the Credit Bid’s allocation of value between the DIP Lenders 

and First Lien Creditors is that the DIP Lenders could receive distributions of approximately 

$1.550 billion on account of their $900 million claim—a recovery of 172.2%—while First Lien 

Creditors would receive recoveries of approximately 11.0%, in each case before taking into 

account value on account of the OpCo Bid Earnout and LiquidationCo distributions, which, like 

the other distributions, would be split 90% to the DIP Lenders and 10% to the First Lien Creditors 

if the Credit Bid is permitted to proceed unchecked.   

 

41. It is difficult to imagine a more overt and improper use of majority control to line 

one’s own pockets at the expense of those in the minority.  If the members of the DIP Lender 

Group were acting in their capacities as the majority holders of the First Lien Debt and not in their 

capacities as DIP Lenders, there would be no reason to even advance this convoluted Credit Bid 

structure rather than distribute the Debtors’ assets pursuant to a chapter 11 plan and in accordance 

with the Bankruptcy Code.  But they clearly are using their outsized DIP Loan holdings to shift 

hundreds of millions of dollars to themselves from the First Lien Creditors that are not members 
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of the DIP Lender Group.37  This result reaches further absurdities after taking into account that (i) 

$225 million of the DIP Loans remain unspent and in escrow and (ii) the Brookfield/Simon Bid 

contemplates a $300 million cash payment.  In other words, a properly staged sale process could 

result in the Debtors repaying a substantial portion of the $900 million in DIP Loans from cash on 

hand and OpCo sale proceeds and materially reducing the need for additional cash proceeds to 

repay the DIP Loans in full.  But that of course would push recoveries back to First Lien Creditors 

and minimize the outsized gains currently proposed to be captured by the DIP Lender Group.  

Moreover, as the Debtors have yet to file their disclosure statement, the Court and the Debtors’ 

stakeholders are unable to evaluate the proposed sale as compared to what creditors would receive 

in a hypothetical liquidation under chapter 7 or pressure test the Debtors’ analysis thereof.  A fair 

liquidation analysis likely would show substantially greater recoveries for First Lien Creditors 

under a liquidation than pursuant to the proposed Stalking Horse Bid.  To be crystal clear, the First 

Lien Minority Group is not advocating for the Debtors’ liquidation, but respectfully submits that a 

proper and fair liquidation analysis will lay bare the absurdity of the DIP Lender Group’s Credit 

Bid.   

42. On its face, this outcome reeks of bad faith and should not be permitted.  If the DIP 

Lenders were instead to receive what they are entitled to—payment in full in cash and nothing 

more—and the remaining value of the estates was distributed to First Lien Creditors on a ratable 

basis, the illustrative recoveries to First Lien Creditors would go from approximately 11.0% to 

approximately 52.3%, as demonstrated in the illustrative recovery chart below.38  

                                                 
37 At the midpoint case referenced above, the Credit Bid shifts approximately $163 million of value to the DIP Lender 
Group from other First Lien Creditors, and approximately $307 million in the high case. 

38 As noted above, the illustrative recoveries set forth herein do not include any fees or premiums paid to the DIP 
Lenders under the DIP Facility, which increase the DIP Lenders’ recoveries materially. 
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43. The First Lien Minority Group is not an out-of-the-money constituency trying to 

extract value from a senior creditor; instead, the First Lien Minority Group is trying to prevent the 

DIP Lender Group from using its majority position in the DIP Loans and First Lien Debt to transfer 

value from First Lien Creditors to the DIP Lenders at values far in excess of the DIP Lenders’ legal 

entitlements.  As shown in the following chart, assuming the illustrative discounted mid-case 

estimates of value based on the Debtors’ publicly disclosed information, the Stalking Horse Bid’s 

overpayment of the DIP Facility transfers approximately $650 million from the First Lien 

Creditors to the DIP Lenders on an aggregate basis, with approximately $163 million of that 

amount being taken from First Lien Creditors outside of the DIP Lender Group based on the DIP 

Lender Group 2019 Statement.  
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44. The unfairness of the Credit Bid’s distribution scheme is compounded by the fact 

that the members of the DIP Lender Group disproportionately rolled up their prepetition First Lien 

Debt into DIP Loans.  Fifty percent of the DIP Loans ($450 million) are not in respect of new 

money, but are the result of rolling up a disproportionate share of First Lien Debt.  Creating an 

even further disparity, the DIP Lender Group blocked other First Lien Creditors, including the 

members of the First Lien Minority Group, from participating in the new money portion of the 

DIP Facility or receiving any of the commitment fees and upfront fees paid to the members of the 

DIP Lender Group.  Instead, as part of the Stroock/HB Group’s settlement with the DIP Lender 

Group, current members of the First Lien Minority Group were limited to receiving $53 million in 

DIP Roll-Up Loans (i.e., approximately 5.9% of DIP Loans not held by the DIP Lender Group as 

of closing or approximately 11.8% of the $450 million Roll-Up Loans, as compared to the 

approximately 16.33% of First Lien Debt held by the members of the First Lien Minority Group 
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at that time).39  Thus, at closing of the DIP Facility, the DIP Lender Group owned approximately 

94% of the DIP Loans, even though they owned only approximately 77% of the prepetition First 

Lien Debt at the time.40 

45. Through the Credit Bid, the DIP Lender Group now seeks to use what the Court 

characterized as a “highly objectionable” DIP Facility as a sword to harm minority First Lien 

Creditors, contravening fundamental bankruptcy principles with an aim to deliver outsized 

recoveries to themselves.  There is no justification for these shameless tactics.  No longer are the 

Debtors faced by the same urgencies and necessities that confronted them on the initial days of 

these chapter 11 cases that left the Debtors and the Court with limited options.  As such, the First 

Lien Minority Group does not believe that the DIP Lender Group Bid has been proposed in good 

faith, nor will it be approved by the Court. 

B. The Credit Bid Is an Impermissible Sub Rosa Plan. 

46. The Restructuring Transactions Schedule contemplates that all or part of the 

Stalking Horse Bid will be approved either pursuant to a plan or as part of a section 363 sale order.  

If the Debtors proceed along the latter path, however, the Credit Bid amounts to an impermissible 

sub rosa plan that cannot be approved pursuant to Bankruptcy Code section 363. 

47. Ultimately, the Credit Bid is for substantially all of the Debtors’ assets, including 

the proceeds of the OpCo sale to Brookfield/Simon.  The DIP Lender Group Bid, in turn, sets forth 

the final distribution of securities in PropCo, the take-back debt and cash from OpCo, the equity 

in LiquidationCo and the Debtors’ remaining assets to the DIP Lenders and First Lien Creditors in 

                                                 
39 DIP Hr’g Tr. at 14:5-7, 160:16-18.   

40 See DIP Lender Group 2019 Statement (showing holdings in an aggregate amount of approximately $1.550 billion 
in First Lien Debt as of May 15, 2020); accord DIP Hr’g Tr. 29:10 (counsel for DIP Lender Group stating that the DIP 
Lender Group holds “more than 75 percent of the first lien debt”). 
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accordance with the above-described 90/10 split.  As recognized repeatedly by the Fifth Circuit, 

this attempted distribution of the Debtors’ estates in the context of a sale under Bankruptcy Code 

section 363 blatantly circumvents the Bankruptcy Code’s procedural safeguards.  Pension Benefit 

Guar. Corp. v. Braniff Airways, Inc. (In re Braniff Airways, Inc.), 700 F.2d 935, 940 (5th Cir. 1983) 

(prohibiting an attempt to “short circuit the requirements of Chapter 11 for confirmation of a 

reorganization plan by establishing the terms of the plan sub rosa in connection with a sale of 

assets”); cf. Czyzewski v. Jevic Holding Corp., 137 S. Ct. 973, 986 (2017) (citing Braniff with 

approval as an example of a transaction that courts have refused to allow on the ground that the 

Bankruptcy Code’s procedural safeguards were circumvented).  The Credit Bid, which 

undoubtedly would violate a number of confirmation requirements if implemented through a plan, 

cannot be approved because it is a sub rosa plan. 

48. The Fifth Circuit has expressed extensively its concerns about section 363 sales that 

alter parties’ rights and deprive creditors of important safeguards contained in the confirmation 

requirements of the Bankruptcy Code.  In Braniff, the Fifth Circuit found that a proposed sale was 

a sub rosa plan because it would have dictated some of the terms of any future reorganization plan, 

restructured the rights of creditors and required all parties to release all claims against the debtor, 

its officers, directors and secured creditors.  In re Braniff Airways, Inc., 700 F.2d at 939-40.  The 

reason for prohibiting such a sale is “based on a fear that a debtor-in-possession will enter into 

transactions that will, in effect, ‘short circuit the requirements of Chapter 11 for confirmation of a 

reorganization plan.’”  Id.  Thus, as summarized by the bankruptcy court in In re Gulf Coast Oil 

Corp., 404 B.R. at 423, a sale of substantially all of a debtor’s assets requires a court to weigh all 

of the facts and circumstances of the case and determine whether safeguards are necessary to 

protect rights that could be exercised in the context of plan confirmation.   In particular, a 
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bankruptcy court cannot authorize a sale if the “transaction would effectively evade the ‘carefully 

crafted scheme’ of the chapter 11 plan confirmation process, such as by denying [rights under 

sections] 1125, 1126, 1129(a)(7) and 1129(b)(2).”  Id. 

49. Here, the DIP Lender Group Bid in particular deprives creditors outside of the DIP 

Lender Group of several, significant protections.   

   Section 1129(a)(3):  As further described above, to the extent the Credit Bid 
were implemented through a plan of reorganization, it is highly questionable 
that such a transaction that delivers recoveries to select creditors in excess of 
twice the face value of their claims, while pilfering value from other creditors, 
would be considered to have been proposed in good faith.  See 11 U.S.C. § 
1129(a)(3); Western Real Estate Equities, L.L.C. v. Vill. at Camp Bowie I, L.P. 
(In re Vill. at Camp Bowie I, L.P.), 710 F.3d 239, 247 (5th Cir. 2013) (observing 
that “[g]ood faith should be evaluated ‘in light of the totality of the 
circumstances surrounding establishment of [the] plan,’ mindful of the purposes 
underlying the Bankruptcy Code” and is designed to empower bankruptcy 
courts to “deal with chicanery”) (citations omitted).  The Credit Bid 
encapsulates precisely the type of chicanery policed by bankruptcy courts 
through the confirmation process.  The DIP Lender Group is utilizing its power 
by virtue of holding a the majority of the DIP Loans and the First Lien Debt to 
steer value away from their first lien position to the DIP Loans of which they 
own a disproportionate share.   

   Section 1129(a)(7):  The Debtors have not performed a liquidation analysis in 
connection with the Credit Bid.  Given the apparent value of the estates, it 
appears unlikely that the Credit Bid would meet the best interests of creditors 
test under section 1129(a)(7) with respect to the First Lien Creditors, given that 
even under the conservative illustrative valuation estimates contained herein 
such creditors could receive recoveries of approximately 11.0%, instead of 
approximately 52.3% recovery if the DIP Loans recovered no more than 
payment in full.  See 11 U.S.C. § 1129(a)(7). 

   Section 1129(a)(8) and (a)(10):  While the DIP Lender Group may represent 
approximately 75% in amount of the First Lien Debt, the group’s latest verified 
statement under Bankruptcy Rule 2019 only lists ten institutions—likely 
insufficient to meet the numerosity threshold under section 1129(a)(8).41  11 
U.S.C. § 1129(a)(8).  Accordingly, it is possible, if not likely, there would not 
be an impaired, accepting class at any Debtor if the DIP Lender Group were 
implemented under a plan.  See 11 U.S.C. § 1129(a)(10). 

                                                 
41 See DIP Lender Group 2019 Statement.  The First Lien Minority Group itself comprises 15 institutions that either 
hold First Lien Debt directly or act as manager, advisor or sub-advisor to additional affiliates or affiliated entities. 

Case 20-20182   Document 1532   Filed in TXSB on 10/05/20   Page 35 of 43



32 

   Section 1129(b)(2):  Even if there were an impaired, accepting class under any 
plan, the DIP Lender Group Bid clearly would violate the “fair and equitable” 
requirements under section 1129(b)(2) if implemented through a plan.  11 
U.S.C. § 1129(b)(2).  Indeed, such a plan would violate the well-established 
corollary of the absolute priority rule that no class senior to a rejecting class 
may receive more than a 100% recovery on account of its claims.  See, e.g., In 
re Breitburn Energy Partners LP, 582 B.R. 321, 350 (Bankr. S.D.N.Y. 2018); 
In re Exide Techs., 303 B.R. 48, 61 (Bankr. D. Del. 2003) (“Courts have decided 
that ‘a corollary of the absolute priority rule is that a senior class cannot receive 
more than full compensation for its claims.’”) (quoting In re Genesis Health 
Ventures, Inc., 266 B.R. 591, 612 (Bankr. D. Del. 2001)); In re Trans Max 
Techs., Inc., 349 B.R. 80, 89 (Bankr. D. Nev. 2006) (“One component of fair 
and equitable treatment is that a plan may not pay a premium to a senior class.”).  
Moreover, a plan that transferred more than $650 million in value in the 
aggregate from First Lien Creditors to the DIP Lenders (with more than $163 
million being transferred specifically from non-consenting First Lien Creditors) 
would not be fair and equitable to those First Lien Creditors.   

50. As put by the court in In re Gulf Coast Oil, if a sale “will not follow the carefully 

crafted [Congressional] scheme by utilizing the balanced set of tools for both the debtor and the 

creditor and … multiparty bargaining[,] then it is hard to justify entitling the few lucky parties to 

the extraordinary benefits that Congress provided for those who do satisfy the statutory plan 

confirmation requirements.”  In re Gulf Coast Oil, 404 B.R. at 426 (internal quotations omitted).  

The DIP Lender Group will receive those “extraordinary benefits” and more under the DIP Lender 

Group Bid.  Other creditors should not be deprived of their rights to challenge this facially unfair 

and untoward transaction if the Debtors suddenly decide to pivot to a transaction under Bankruptcy 

Code section 363, rather than a chapter 11 plan. 

CONCLUSION 

51. The First Lien Minority Group seeks to be treated fairly—nothing more—and is 

willing to participate in a value-maximizing auction for the Debtors’ assets so long as the rules of 

the game are fair to all.  As currently drafted, however, the Restructuring Transactions Schedule 

does not even contemplate bidding procedures or a robust sale process that will ensure the Debtors 

receive the highest or otherwise best offer for their assets.  Instead, the Restructuring Transactions 
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Schedule serves only to preserve the favored status of the DIP Lender Group Bid to the detriment 

of the Debtors’ estates and creditors.  The Court should not sanction such anticompetitive and 

value-destructive tactics.   

RESERVATION OF RIGHTS 

52. The First Lien Minority Group has served discovery on the Debtors and the DIP 

Lender Group in connection with the Scheduling Motion and the contemplated sale.  This 

discovery remains ongoing.  Accordingly, the First Lien Minority Group submits this Objection 

without prejudice to, and with a full reservation of, its rights to supplement and amend this 

Objection based on discovery and any additional filings made by the Debtors or the DIP Lender 

Group, to introduce evidence at any hearing on the Scheduling Motion and to further object to any 

such motions on any grounds that may be necessary or appropriate.  Similarly, the First Lien 

Minority Group reserves all rights with respect to the proposed Stalking Horse APA, the Credit 

Bid, any sale procedures that ultimately may be implemented in the cases and the chapter 11 plan 

and related disclosure statement contemplated by the Scheduling Motion. 

 

[Remainder of page left blank intentionally.] 
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 WHEREFORE, for the foregoing reasons, the First Lien Minority Group respectfully 

requests that the Court deny the Scheduling Motion absent the inclusion of a bidding procedures 

and a public auction process on the terms set forth herein, and grant such further relief as may be 

just, proper and equitable. 

 

Dated: October 5, 2020   AKIN GUMP STRAUSS HAUER & FELD LLP 
 Houston, Texas 

 /s/ Marty L. Brimmage, Jr.    
Marty L. Brimmage, Jr. 
State Bar No. 00793386; S.D. Tex. No. 30464 
Lacy M. Lawrence 
State Bar No. 24055913; S.D. Tex. No. 995675 
2300 N. Field Street, Suite 1800 
Dallas, TX 75205-2481 
Telephone: (214) 969-2800 
Facsimile:  (214) 969-4343 
Email:   mbrimmage@akingump.com  
   llawrence@akingump.com 
 
-and- 
 
Ira S. Dizengoff (admitted pro hac vice) 
Philip C. Dublin (admitted pro hac vice)  
Brad M. Kahn (admitted pro hac vice) 
One Bryant Park 
Bank of America Tower 
New York, NY 10036-6745 
Telephone: (212) 872-1000  
Facsimile:  (212) 872-1002 
Email:   idizengoff@akingump.com  
   pdublin@akingump.com 
   bkahn@akingump.com 
    
Counsel for the First Lien Minority Group 
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CERTIFICATE OF SERVICE 

I hereby certify that, on October 5, 2020, a true and correct copy of the foregoing document 
was served via email through the Bankruptcy Court’s Electronic Case Filing System on the parties 
that have consented to such service. 

      /s/ Marty L. Brimmage, Jr.   
      Marty L. Brimmage, Jr.  
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REIT PORTFOLIO OVERVIEW Note: The list of properties summarized in the table below and the summary information that follows are not final and may be subject to change. In $ Millions CTL REIT Optionality OpCo Optionality Total 11 properties within 160 property REIT 126 properties that 23 properties within the REIT that the comprised of the best- are expected to the REIT that the Description OpCo can choose to in-class real estate remain as long term PropCo can choose to close with 24 month and top operating JCP credit leases close or retenant notice to PropCo stores # properties 126 23 11 160 Square Feet 16,314,356 3,861,826 1,478,678 21,654,860 Dark Valuation $774 $287 $91 $1,152 2019 Sales 1,921 392 154 2,467 2020 Sales 1,093 211 87 1,390 2021 Sales 1,717 351 138 2,205 2022 Sales 1,742 356 140 2,239 2019 Store-Level EBITDA 304 42 20 366 2020 Store-Level EBITDA 57 (1) 2 58 1 2021 Store-Level EBITDA 219 32 15 266 1 259 39 17 316 2022 Store-Level EBITDA 2 38 11 4 53 2019 Gross Rent 2 38 11 4 53 2020 Gross Rent 2 137 26 12 175 2021 Gross Rent 2 139 27 12 178 2022 Gross Rent 1. 2021-22 store-level EBITDA before REIT rent. 2. Gross rent includes tenant reimbursements only in 2019-20, and tenant reimbursements + pro forma base rent paid to the REIT in 2021-22. 2021 REIT rent before rent abatement. REIT Portfolio REIT PORTFOLIO OVERVIEW Note: The list of properties summarized in the table below and the summary information that follows are not final and may be subject to change. In $ Millions CTL REIT Optionality OpCo Optionality Total 11 properties within 160 property REIT 126 properties that 23 properties within the REIT that the comprised of the best- are expected to the REIT that the Description OpCo can choose to in-class real estate remain as long term PropCo can choose to close with 24 month and top operating JCP credit leases close or retenant notice to PropCo stores # properties 126 23 11 160 Square Feet 16,314,356 3,861,826 1,478,678 21,654,860 Dark Valuation $774 $287 $91 $1,152 2019 Sales 1,921 392 154 2,467 2020 Sales 1,093 211 87 1,390 2021 Sales 1,717 351 138 2,205 2022 Sales 1,742 356 140 2,239 2019 Store-Level EBITDA 304 42 20 366 2020 Store-Level EBITDA 57 (1) 2 58 1 2021 Store-Level EBITDA 219 32 15 266 1 259 39 17 316 2022 Store-Level EBITDA 2 38 11 4 53 2019 Gross Rent 2 38 11 4 53 2020 Gross Rent 2 137 26 12 175 2021 Gross Rent 2 139 27 12 178 2022 Gross Rent 1. 2021-22 store-level EBITDA before REIT rent. 2. Gross rent includes tenant reimbursements only in 2019-20, and tenant reimbursements + pro forma base rent paid to the REIT in 2021-22. 2021 REIT rent before rent abatement. REIT Portfolio
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WORKING DRAFT – SUBJECT TO APPLICABLE NDA SUBJECT TO MATERIAL CHANGE SUBJECT TO FRE 408 I L L U S T R A T I V E P O S T - EMERGENC E CAPI TAL STRUCTURE Key Modeling Assumptions Set forth below is a summary of the modeling assumptions regarding pro forma capital structure and asset sales for the purposes of developing an emergence strawman for the OpCo/PropCo structure Key Modeling Assumptions · Separation of the Company upon emergence into a new operating company (“New JCP” or “OpCo”) and a newly-formed PropCo or REIT (“JCP REIT”) holding owned and ground leased real estate · Company emerges from chapter 11 during the week of October 3, 2020 General Structure · For illustrative purposes, assumes standalone restructuring with lenders; discussions with third-party investors remain ongoing · Capital structure and distributions to be further discussed with the DIP Lenders and other parties in interest · Exit ABL Facility: $[2.0] billion Exit ABL Facility - Same interest rate and borrowing base as pre-petition ABL (NOLVs assumed to remain same as set forth in the April 2020 Tiger inventory appraisal) · New JCP FILO: $[150] million - Advance rates of 10% of NOLV of eligible inventory and 10% of credit card receivables Exit Debt · New JCP Take-Back Debt: $[TBD] million First Lien Term Loan Facility - To the extent DCs are sold post-emergence (and not by emergence), Take-Back Debt amount increases by $[TBD] million at emergence with proceeds of subsequent sale applied to Take-Back Debt (best structure to be discussed with DIP lenders) - 100% of asset sale proceeds from PSA and Surplus Stores applied to the Take-Back Debt New JCP - Excess cash flow sweep · Assumptions generally consistent with the Owned Real Estate Optimization Strategy · Sale-leaseback of the six owned distribution centers - For modeling and illustrative purposes, assumes ~$353 million of proceeds at emergence, with an annual lease payment of ~$35million and 2% escalator in Owned Real FY'22 and thereafter Estate · Disposition of 10 OpCo PSA Properties, and 35 Surplus Stores for an assumed total of ~$170 million (substantially all proceeds received between Monetization 4Q’20-2Q’21) Strategy - ~$18 million proceeds assumed by early October to support funding of emergence costs - ~$152 million post-emergence proceeds to pay down OpCo Take-Back Debt · 160 stores identified by the Plan Sponsors for inclusion in the JCP REIT Assets - Stores generally selected that can support market rent, weighted towards stores with high real estate and redevelopment value JCP REIT · JCP REIT RCF: $[100] million Exit RCF Exit Debt · JCP REIT Secured Loan: $[500] million First Lien Term Loan Facility 1WORKING DRAFT – SUBJECT TO APPLICABLE NDA SUBJECT TO MATERIAL CHANGE SUBJECT TO FRE 408 I L L U S T R A T I V E P O S T - EMERGENC E CAPI TAL STRUCTURE Key Modeling Assumptions Set forth below is a summary of the modeling assumptions regarding pro forma capital structure and asset sales for the purposes of developing an emergence strawman for the OpCo/PropCo structure Key Modeling Assumptions · Separation of the Company upon emergence into a new operating company (“New JCP” or “OpCo”) and a newly-formed PropCo or REIT (“JCP REIT”) holding owned and ground leased real estate · Company emerges from chapter 11 during the week of October 3, 2020 General Structure · For illustrative purposes, assumes standalone restructuring with lenders; discussions with third-party investors remain ongoing · Capital structure and distributions to be further discussed with the DIP Lenders and other parties in interest · Exit ABL Facility: $[2.0] billion Exit ABL Facility - Same interest rate and borrowing base as pre-petition ABL (NOLVs assumed to remain same as set forth in the April 2020 Tiger inventory appraisal) · New JCP FILO: $[150] million - Advance rates of 10% of NOLV of eligible inventoryand 10% of credit card receivables Exit Debt · New JCP Take-Back Debt: $[TBD] million First Lien Term Loan Facility - To the extent DCs are sold post-emergence (and not by emergence), Take-Back Debt amount increases by $[TBD] million at emergence with proceeds of subsequent sale applied to Take-Back Debt (best structure to be discussed with DIP lenders) - 100% of asset sale proceeds from PSA and Surplus Stores applied to the Take-Back Debt New JCP - Excess cash flow sweep · Assumptions generally consistent with the Owned Real Estate Optimization Strategy · Sale-leaseback of the six owned distribution centers - For modeling and illustrative purposes, assumes ~$353 million of proceeds at emergence, with an annual lease payment of ~$35 million and 2% escalator in Owned Real FY'22 and thereafter Estate · Disposition of 10 OpCo PSA Properties, and 35 Surplus Stores for an assumed total of ~$170 million (substantially all proceeds received between Monetization 4Q’20-2Q’21) Strategy - ~$18 million proceeds assumed by early October to support funding of emergence costs - ~$152 million post-emergence proceeds to pay down OpCo Take-Back Debt · 160 stores identified by the Plan Sponsors for inclusion in the JCP REIT Assets - Stores generally selected that can support market rent, weighted towards stores with high real estate and redevelopment value JCP REIT · JCP REIT RCF: $[100] million Exit RCF Exit Debt · JCP REIT Secured Loan: $[500] million First Lien Term Loan Facility 1
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CONFIDENTIAL SUBJECT TO FRE 408 AND ALL APPLICABLE CONFIDENTIALITY AGREEMENTS FOR DISCUSSION PURPOSES ONLY P R O J E C T L O N E S T A R EMERGENCE ANALYSI S Illustrative Exit Sources & Uses and Pro Forma Capitalization ($ in millions) Set forth herein are the illustrative sources & uses and pro forma capitalization assuming a required $500 million ABL availability on an October 3 exit date Sources & Uses Assumptions Pro Forma Capitalization Sources Uses Pre- Pre- Petition Emergence Exit New JCP Draw on Exit ABL $497 Take-Back Debt to Lenders $500 Balance Adj. 10/3 Adj. Balance FILO 310 Cash Distribution to Lenders 318 ABL $1,180 $83 $1,263 ($766) $497 Equity Investment 300 Cash to Balance Sheet 50 New JCP FILO -- -- -- 310 310 1 Take-Back Debt 500 Exit Facility Fees 56 New Money DIP Term Loan -- 450 450 (450) -- Roll-Up DIP Term Loan -- 450 450 (450) -- Wind-Down Estate New JCP Take-Back Debt -- -- -- 500 500 Cash on Balance Sheet $571 ABL Paydown $1,263 First Lien Term Loan 1,521 (419) 1,102 (1,102) -- Cash Collateral Balance 213 First Lien Notes 500 (31) 469 (469) -- Professional Fees Escrow 57 Emergence Costs: Second Lien Notes 400 -- 400 (400) -- Asset Sale Proceeds 18 Professional Fees $63 Inventory / Rent Reserve 11 Cure Costs 56 Short-Dated Notes 117 -- 117 (117) -- Long-Dated Notes 1,201 -- 1,201 (1,201) -- 503(b)(9) Claims 10 May Stub Rent 5 Total Debt $4,919 $533 $5,453 ($4,145) $1,307 Funding of Swap Reserve 79 Cash (475) (96) (571) 521 (50) DIP Exit Fee 27 Net Debt $4,444 $437 $4,882 ($3,624) $1,257 Accrued DIP Interest 1 Liquidity: Accrued ABL Interest 1 Cash $475 $96 $571 ($521) $50 Accrued 1L Adequate Protection 16 2 NA NA NA 500 500 Other Closing Costs 30 ABL Availability Ending Liquidity $475 $96 $571 ($21) $550 Total Sources $2,477 Total Uses $2,477 2 Illustrative Upsized FILO Pro Forma ABL Availability Pro Forma Capitalization Pre-Emergence Borrowing Base Illustrative Emergence Borrowing Base — 9/26 2 Eligible CC Receivables $26 Eligible External Inventory $1,547 $1,207 Borrowing Base (x) Advance Rate 90.0% (x) NOLV 100.9% (+) Release of Swap Claim 78 3 Availability from CC Receivables $24 PF Borrowing Base (x) Advance Rate 20.0% $1,285 Eligible External Inventory $1,547 Availability from Inventory $312 (-) Letters of Credit (138) 4 (x) NOLV 100.9% (150) (-) Minimum Excess Availability Contemplated Facility Size $310 (x) Advance Rate 85.0% (-) Draw (497) Availability from Inventory $1,327 Pro Forma Availability $500 (-) Reserves ($66) (-) Swap Reserve (78) Borrowing Base $1,207 Note: All S&U and borrowing base inputs per Alix Partners revised cash flow forecast dated 8/31. 1. Assumes 2.25% upfront fees on $2.0 billion Exit ABL commitment, 2.0% upfront fee on the FILO and 1.0% upfront fee on the back debt. 1 2. Assumes receivables / inventory as of 9/26 for a 10/3 exit. 3. Reflects 105% total advance on inventory. 4. Reflects excess availability blocker equal to the greater of (i) 10.0% of the line cap and (ii) $150mm.CONFIDENTIAL SUBJECT TO FRE 408 AND ALL APPLICABLE CONFIDENTIALITY AGREEMENTS FOR DISCUSSION PURPOSES ONLY P R O J E C T L O N E S T A R EMERGENCE ANALYSI S Illustrative Exit Sources & Uses and Pro Forma Capitalization ($ in millions) Set forth herein are the illustrative sources & uses and pro forma capitalization assuming a required $500 million ABL availability on an October 3 exit date Sources & Uses Assumptions Pro Forma Capitalization Sources Uses Pre- Pre- Petition Emergence Exit New JCP Draw on Exit ABL $497 Take-Back Debt to Lenders $500 Balance Adj. 10/3 Adj. Balance FILO 310 Cash Distribution to Lenders 318 ABL $1,180 $83 $1,263 ($766) $497 Equity Investment 300 Cash to Balance Sheet 50 New JCP FILO -- -- -- 310 310 1 Take-Back Debt 500 Exit Facility Fees 56 New Money DIP Term Loan -- 450 450 (450) -- Roll-Up DIP Term Loan -- 450 450 (450) -- Wind-Down Estate New JCP Take-Back Debt -- -- -- 500 500 Cash on Balance Sheet $571 ABL Paydown $1,263 First Lien Term Loan 1,521 (419) 1,102 (1,102) -- Cash Collateral Balance 213 First Lien Notes 500 (31) 469 (469) -- Professional Fees Escrow 57 Emergence Costs: Second Lien Notes 400 -- 400 (400) -- Asset Sale Proceeds 18 Professional Fees $63 Inventory / Rent Reserve 11 Cure Costs 56 Short-Dated Notes 117 -- 117 (117) -- Long-Dated Notes 1,201 -- 1,201 (1,201) -- 503(b)(9) Claims 10 May Stub Rent 5 Total Debt $4,919 $533 $5,453 ($4,145) $1,307 Funding of Swap Reserve 79 Cash (475) (96) (571) 521 (50) DIP Exit Fee 27 Net Debt $4,444 $437 $4,882 ($3,624) $1,257 Accrued DIP Interest 1 Liquidity: Accrued ABL Interest 1 Cash $475 $96 $571 ($521) $50 Accrued 1L Adequate Protection 16 2 NA NA NA 500 500 Other Closing Costs 30 ABL Availability Ending Liquidity $475 $96 $571 ($21) $550 Total Sources $2,477 Total Uses $2,477 2 Illustrative Upsized FILO Pro Forma ABL Availability Pro Forma Capitalization Pre-Emergence Borrowing Base Illustrative Emergence Borrowing Base — 9/26 2 Eligible CC Receivables $26 Eligible External Inventory $1,547 $1,207 Borrowing Base (x) Advance Rate 90.0% (x) NOLV 100.9% (+) Release of Swap Claim 78 3 Availability from CC Receivables $24 PF Borrowing Base (x) Advance Rate 20.0% $1,285 Eligible External Inventory $1,547 Availability from Inventory $312 (-) Letters of Credit (138) 4 (x) NOLV 100.9% (150) (-) Minimum Excess Availability Contemplated Facility Size $310 (x) Advance Rate 85.0% (-) Draw (497) Availability from Inventory $1,327 Pro Forma Availability $500 (-) Reserves ($66) (-) Swap Reserve (78) BorrowingBase $1,207 Note: All S&U and borrowing base inputs per Alix Partners revised cash flow forecast dated 8/31. 1. Assumes 2.25% upfront fees on $2.0 billion Exit ABL commitment, 2.0% upfront fee on the FILO and 1.0% upfront fee on the take-back debt. 1 2. Assumes receivables / inventory as of 9/26 for a 10/3 exit. 3. Reflects 105% total advance on inventory. 4. Reflects excess availability blocker equal to the greater of (i) 10.0% of the line cap and (ii) $150mm.
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