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PRELIMINARY STATEMENT 
 

 Defendants move for summary judgment to dismiss all claims asserted by Plaintiffs, who 

were personal injury clients of Defendants Finkelstein & Partners and Jacoby & Meyers, 

respectively.  In general, Plaintiffs allege that it was improper for Finkelstein & Partners and 

Jacoby & Meyers to be reimbursed by their clients for expenses paid for litigation support 

services performed by Defendant Total Trial Solutions, LLC (“TTS”), whose majority owner, 

Defendant Andrew Finkelstein, was also the majority owner and managing partner of the two 

law firms, and whose ownership was fully disclosed in the law firms’ retainers. 

 TTS is a litigation support company whose services are offered by other non-lawyer 

owned litigation support companies. TTS is not a law firm and has never performed legal 

services.  Nevertheless, the gravamen of the Plaintiffs claim is that since TTS owned by Mr. 

Finkelstein, the services provided must be considered legal services.  Such reasoning is both 

unjustified and unsound.  The nature of the services provided determines whether those services 

qualify as “legal services”, not whether an attorney has some ownership interest in the entity 

providing those services. 

 Plaintiffs’ claims have been subject to ever-changing legal theories.  In Harding, 

Plaintiffs originally complained that biographies produced by TTS, which were narratives on 

how the Hardings lives were affected by the injuries they sustained, were really “legal services” 

that should have been included in their contingency fee rather than being separately billed as a 

disbursement.  By class certification in Harding, Plaintiffs claimed that certain (but unidentified) 

services performed by TTS were actually “legal services” and that other (also unidentified) 

services were excessive because the charges were far in excess of TTS’ costs.  In Smalls, 
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Plaintiffs initially alleged more generally that all of the services offered by TTS were actually 

“legal services” that should have been included within the law firms’ contingency fee. 

 After discovery in Smalls, Plaintiffs changed course and filed amended complaints in 

both cases seeking to pierce the corporate veil among TTS and the law firms.  Plaintiffs’ most 

recent theory is that if TTS and the law firms were treated as a single entity, then TTS’ charges 

were improper because a law firm cannot charge more for disbursements than it pays, and TTS 

was billing more for its employees than it was paying them.  As is explained below, there are a 

number of flaws in the piercing the corporate veil, including that corporate formalities were 

maintained among the different entities, piercing the corporate veil cannot be used to create 

liability where none exists, and there is no ethical rule or other rule of law that prohibits a 

business from billing out its employees at higher rates than they are paid. 

 Summary judgment is appropriate and Plaintiffs’ claims should be dismissed because 

they are meritless.   For the reasons set forth below, Plaintiffs respectfully request that their 

motion for summary judgment be granted. 

STATEMENT OF FACTS 
 

 Plaintiffs are former clients of the Defendant law firms, which represented them in their 

respective personal injury lawsuits.  Plaintiff Nancy Harding and her son, Plaintiff Jeffrey 

Harding, were represented by Defendant Finkelstein & Partners in their slip-and-fall lawsuits. 

(See generally Exs. A, C1)  Plaintiff Barbara Smalls was represented by Defendant Jacoby & 

Meyers in her car accident lawsuit. (See generally Ex. E)  Defendant Andrew Finkelstein is the 

majority owner and managing partner of both Finkelstein & Partners and Jacoby & Meyers.  (Ex. 

                                                 
1  All of the Exhibits are to the Declaration of Lindsey H. Taylor filed herewith.  
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T, 9:1-14; Ex. U, 18:6-12; 19:20-20:4)  He is also the majority owner and managing partner of 

TTS.  (Ex. T, 10:2-15) 

 a) Mr. Finkelstein’s Ownership Of TTS Was Disclosed; TTS Charges 
  Were Not Excessive and Were Not For “Legal Services”    
 
 During the course of their lawsuits, TTS provided litigation support services to the 

respective law firms.  For the Hardings, those services included the preparation of biographies, 

which were narratives explaining their injuries and how those injuries had affected their lives.  

(See Harding Docket Entries 130-2; 130-3)  Mr. Finkelstein testified that these biographies have 

been effective in increasing the settlement value of cases by personalizing the plight of his 

clients. (Ex. T, 44:8-45:12) For Ms. Smalls, those services included a focus group, which was 

used to judge how to effectively place blame on the second driver involved in her auto accident.  

The second driver had far more insurance coverage than the driver of the car in which Ms. 

Smalls was driving. (See Ex. AA, 71:4-72:3)2 

 The Hardings’ retainer agreements with Finkelstein & Partners provided, in pertinent 

part:3 

 (b) Independent Contractors 
 

 During the course of the investigation and litigation of your case, we may 
hire various third-party companies and individuals, for example, medical and 
technical expert witnesses and/or consultants, economists, investigation firms, 

                                                 
2  The second driver was ultimately dismissed on summary judgment. 
 
3  The standard Jacoby & Meyers retainer agreement initiated after TTS was formed 
contained identical language.  For clients with ongoing cases who had retained Finkelstein & 
Partners or Jacoby & Meyers prior to TTS formation, a supplemental retainer agreement with 
substantially similar language was prepared for the clients’ review and signature before they 
were charged for any TTS services. (See Ex. U, 87:19-88:15; 96:24-98:19; 107:6-21;149:7-13; 
Exs. W, X) However, in Ms. Smalls’ case, the procedure for presenting the supplemental retainer 
agreement before she was charged for any TTS services went awry, so she should not have been 
charged for any TTS services. (See id., ; 99:16-100:22; 109:22-110:9) 
   

Case 2:14-cv-05419-JMV-MF   Document 146-1   Filed 03/27/19   Page 8 of 35 PageID: 1593



4 
 

nurses and doctors, travel consultants, record requisition firms, forensic 
accountants, story consultants, and litigation technology consultants.  
Investigators are often hired for various purposes such as finding and obtaining 
statements from witnesses, or serving subpoenas.  Record requisition firms may 
be hired to assist us in obtaining and collating the often voluminous medical and 
other records that we are required to obtain and review to properly prosecute your 
case.  Nurses and doctors may be hired as consultants to conduct medical-legal 
chart review.  Bookkeeping services may be engaged to collate the medical 
expenses form [sic] the various medical records, insurance and disability claims 
files and other records, to calculate and properly prepare claims to recover these 
costs.  Story consultants or jury consultants are theater or psychology 
professionals who may be hired to assist us in developing a more dramatic and 
forceful presentation of your case. 
 
 (c) Total Trial Solutions, LLC, MedTrial Solutions, LLC, and 
CineTrial Solutions, LLC 
 
 Among the independent contractors we use is Total Trial Solutions, LLC 
(“Total Trial”), MedTrial Solutions LLC (“MedTrial”), and CineTrial Solutions 
LLC (“CineTrial”)4.  Total Trial provides a very broad menu of litigation support 
services.  These include, but are not limited to:  story and biographical work by 
accomplished writers, computerized time lines and trial exhibit creation, forensic 
accounting, forensic data base searches, investigation including scene inspection 
and witness statements, transportation, translator/interpreter services, in Court 
technical support, time coding documents for trial/mediation/arbitration.  
MedTrial provides a very broad menu of medical-legal support services.  These 
include, but are not limited to:  medical record review, medical research, research 
and document retrieval, life care plan analysis, transcript review, expert interview, 
expert screening and review, nurse accompaniment at defense medical and 
treating doctor examinations.  CineTrial provides a very broad menu of video and 
image related services.  These include, but are not limited to:  day in the life films, 
video and photographic essays, video witness statements, and video defense 
medical and treating doctor examinations, and video depositions. 
 
 Total Trial, MedTrial and CineTrial are owned in whole or in part by 
Andrew Finkelstein and Kenneth Oliver, Partners of the Law Firm.  Mr. 
Finkelstein and Mr. Oliver will benefit from the use of these services by the Law 
Firm.  Consequently, you have the right to inquire about charges for these 
services and insist that any such services be obtained from other vendors to avoid 
any conflict of interest.  Be aware, these companies are not a law firm, are not 
part of the Law Firm, and do not provide legal services.  However, we have found 

                                                 
4  Total Trial Solutions, LLC, MedTrial Solutions, LLC and CineTrial Solutions, LLC  
were subsequently combined into a single entity, Total Trial Solutions, LLC, which offered all of 
the litigation support services formerly offered by the three entities.  (Ex. U, 9:19-10:11) 
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the use of these companies allows for a seamless offering of services necessary 
for exemplary trial work. 
 
 You should be aware that most of the services obtained from Total Trial, 
MedTrial and CineTrial can be obtained from other vendors.  The cost of the 
services provided by these companies will vary when provided by other vendors; 
and it is possible that the cost for a particular service, when offered by other 
vendors may be less expensive than those offered by Total Trial, MedTrial or 
CineTrial.  However, the firm believes Total Trial, MedTrial and CineTrial 
provide superior services and you will benefit from the services provided by these 
companies notwithstanding this possible added expense.  If at any time the Law 
Firm believes another vendor will provide comparable service for less it will 
notify you in order to give you the option of using another vendor. 
 
 Please remember, you should consult independent counsel, if you deem 
appropriate, regarding the benefit and propriety of the above described expenses 
and the utilization of Total Trial, MedTrial and CineTrial. 
 

(Exs. B, D) 
 
 Thus, the agreements executed by both Plaintiffs provided a perfectly clear outline of the 

facts:  TTS was an independent contractor providing a broad array of litigation support services; 

TTS was owned by Andrew Finkelstein and Kenneth Oliver; TTS is not a law firm and does not 

provide legal services; and that the clients should consult independent counsel regarding the 

potential retention of TTS.   Despite Plaintiffs’ complaints as to the supposed inadequacy of the 

retainer agreements’ disclosures, the Hardings never read their retainer agreements and their 

complaints about disbursements paid out of their settlements have nothing to do with TTS. (Ex. 

A, 14:20-16:7; Ex. C, 20:7-21:4; 24:24-25) Mrs. Harding complained about deductions for 

Medicare liens (Ex. A, 31:4-36:7; 39:19-40:14) and Mr. Harding’s complaint was that it was his 

understanding that the only deduction from his recovery was Finkelstein & Partners 30% 

contingency fee (Ex. C, 38:6-39:13, 54:2-9).5 

                                                 
5  Of course, if Mr. Harding had read the retainer agreement, he would have known that 1) 
the contingency fee was ⅓ of the recovery, not 30% and 2) out-of-pocket disbursements were 
also paid out of the recovery. 
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 The full panoply of services offered by TTS is set forth in Defendants’ answers to 

interrogatories.  See Ex. CC, Response to Interrogatory 11.  Those services include, for example, 

in addition to preparing client biographies, assembling a “day in the life video”, taking 

photographs, serving subpoenas, preparing medical chronologies, and conducting focus groups.  

As is discussed below, the definition of “non-legal services” is very broad.  None of the services 

offered by TTS would qualify as the unauthorized practice of law if performed by a non-

attorney, so they would not constitute “legal services” under the New York Rules of Professional 

Conduct. 

 Likewise, even though Plaintiffs have complained about the amount of TTS’ charges, in 

fact, TTS charges the same amount or less for similar services offered by other litigation support 

firms.  (See Ex. CC, Answers to Interrogatories 11, 12, 14)  The contention that Mr. Finkelstein 

was using TTS to gouge his firms’ clients by charging excessive fees is simply not true. 

b) Mr. Finkelstein Maintained Appropriate Separateness Among TTS, 
 Himself and The Law Firms       
 

 Plaintiffs recently added substantially identical allegations in both the Harding and 

Smalls actions seeking to pierce the corporate veil between TTS on the one hand and Finkelstein 

& Partners and Jacoby & Meyers on the other hand.  However, there is no factual basis for doing 

so.  While Mr. Finkelstein is the majority owner and final decision maker for each entity, the 

proper corporate formalities were maintained for each of the entities.  Each of the entities have 

separate books and separate bank accounts. (Ex. Z, 46:24-47:5; 49:3-5) They deal with each 

other on an arm’s-length basis in terms of paying bills owed by one entity to another entity.  (See 

Ex. U, 31:10-16; 85:19-86:8; Ex. Y, 79:18-81:6; Ex. Z, 42:7-46:8; Exs. EE, GG) TTS initial 

capital was in the form of a loan from Finkelstein & Partners, which was paid back via regular 

monthly payments with interest. (Ex. DD) Distribution of profits from TTS is made to the 
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members on periodic basis when there is sufficient money in the company to do so while at the 

same time maintaining sufficient funds in TTS to do business.  (Ex. U, 25:14-26:6; Ex. Y, 35:4-

22)  In summary, Mr. Finkelstein did not abuse the corporate form such that the law firms and 

TTS should be treated as a single entity. 

 Importantly, each service obtained from TTS could have been purchased from other 

litigation support companies for similar or greater costs than TTS provided the services for.  Had 

either Finkelstein & Partners or Jacoby & Meyers elected to purchase the services from another 

litigation support company, no claims would exist as the underlying services were proper to 

obtain from a vendor.  Plaintiff’s only complaint is that the selected vendor had commonality of 

ownership.  As discussed in greater detail below, this limited fact does not support a piercing the 

corporate veil claim, or any other claim.    

LEGAL ARGUMENT 
 

DEFENDANTS STRICTLY COMPLIED WITH THE 
NEW YORK RULES OF PROFESSIONAL CONDUCT AND, AS SUCH, 
PLAINTIFFS’ CLAIMS SHOULD BE DISMISSED WITH PREJUDICE 

 
 Defendants move for summary judgment to dismiss all of Plaintiffs’ claims.  For the 

reasons set forth below, Plaintiffs’ piercing the corporate veil theory fails, so TTS and the law 

firms cannot be treated as one entity for billing purposes.  The services offered by TTS are “non-

legal” services which were appropriately billed to clients as disbursements.  Further, Defendants 

breached no duty to Plaintiffs, whether that might be a fiduciary duty, a duty under their retainer 

agreements or otherwise, and there was nothing deceptive about the retainer agreement or the 

provision of services by TTS.  As a result, Defendants motion for summary judgment should be 

granted. 
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a) Standards For Summary Judgment  

 Rule 56(a) provides that summary judgment should be granted “if there is no genuine 

dispute as to any material fact”.  A “material” fact is one which would affect the outcome of the 

suit under governing law.  Anderson v. Liberty Lobby, 477 U.S. 242, 248 (1986).  A “genuine” 

issue of fact arises if the evidence is such that a reasonable jury could return a verdict for the 

non-moving party.  Id.  The evidence of the non-moving party is to be believed and all justifiable 

inferences are to be drawn in his favor.  Id. at 255.  “Credibility determinations, the weighing of 

the evidence and the drawing of reasonable inferences from the facts are jury functions, not those 

of a judge, whether he is ruling on a motion for summary judgment or for a directed verdict.”  Id. 

 Defendants believe that there are no genuine issues of material fact.   In their response to 

Defendants Statement of Uncontested Material Facts, Plaintiffs have disputed a number of 

paragraphs in the Statement.  See Plaintiffs’ Responsive Statement, ¶¶ 2, 3, 4, 5, 7, 8, 9, 11, 12, 

13, 14, 15, 16, 17, 19, 20, 22, 24, 25, 28, 29, 30, 31, 33, 34, 36, 37, 38, 39, 41, 42, 43, 45, 46, 47, 

48, 49.  L.Civ.R. 56.1 requires that when a fact is to be disputed, there must be some citation to 

the record where the asserted fact is contradicted.  See Soto-Muniz v. Corizon, Inc., 2015 WL 

1034477, at *3, n. 3 (D.N.J. 2015); Walters v. Carson, 2013 WL 6734257, at *9, n. 12 (D.N.J. 

Dec. 19, 2013); Juster Acquisition Co. LLC v. North Hudson Sewerage Authority, 2014 WL 

268652, at *1, n. 1 (D.N.J. Jan. 23, 2014). 

 Plaintiffs’ responses are improper for the following reasons: 

 Nos. 2, 7, 15, 16, 17, 20, 28, 29 are “disputed” because Defendants state the cited 
documents speaks for itself.  That response does not create a disputed fact.  The 
document either says what Defendants’ Statement claims it says or it doesn’t.  Plaintiffs 
have not raised any dispute that the cited documents says anything different. 

 Nos. 3, 4, 5, 8, 9, 11, 12, 13, 14, 19, 31, 33, 39, 42, 45 are “disputed” because Plaintiffs 
quibble over the wording of Defendants’ Statement, but admit to the substance of 
Defendants’ Statement.  That does not create “disputed” facts. 
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 Nos. 24, 30, 34, 37, 41, 46, 49 are “disputed” because the Plaintiffs have insufficient 
information to form a belief as to the fact alleged in that Paragraph.  While this might be 
an appropriate response in an Answer or to a Request for Admission, those responses are 
inappropriate here.  For summary judgment purposes, a fact is undisputed if there is no 
contradictory evidence.  Plaintiffs’ statement that they have no information to dispute the 
asserted fact does not raise a genuine dispute. 

 No. 25 is a non-sequitur  The cited testimony does not contradict the stated fact.  The fact 
that Michael Finkelstein, the attorney handling her case at that time, subsequently worked 
for Cash4Cases is irrelevant to whether Ms. Smalls was advised against taking advances 
from Cash4Cases.  

 No. 38 is argument.  The fact that Finkelstein & Partners and Jacoby & Meyers from time 
to time borrow from Peachtree Funding to finance payment of some disbursements, 
including some from TTS, does not contradict that TTS receives funds only for providing 
litigation support services. 

 Nos. 42 and 43 are argument.  The fact that Finkelstein & Partners employees can access 
the books and records and bank accounts of Jacoby & Meyers and TTS does not mean 
that each entity does not maintain separate books and bank accounts.  If Plaintiffs have 
some legal support for this proposition, they can present it in their brief, but Plaintiffs’ 
denial does not create genuine issues of material fact. 

 No. 48 is based upon an apparent misreading of the cited documents.  The documents 
cited by Plaintiffs set forth the services offered by TTS.  Plaintiffs appear to be citing 
these documents as requiring that each and every service be used in each and every case, 
which is not true.  

 No. 50 is based upon a misunderstanding as to whether the other firms’ services are 
comparable to those offered by TTS.  See Declaration of Andrew Finkelstein filed 
herewith and Defendants Response to Plaintiffs’ Supplemental Statement of Contested 
Facts, ¶¶ 61, 64. 

 None of these “disputes” create genuine issues of material fact, and for the reasons set 

forth below Defendants’ motion for summary judgment should be granted.6 

                                                 
6  With respect to No. 22, Ms. Smalls states that she believes that she took only three 
advances from Cash4Cases.  However, the documentary evidence, Taylor Dec., Exs. H-L, O, HH 
shows five contracts between Ms. Smalls and Cash4Cases and five checks from Cash4Cases to 
Ms. Smalls deposited into the same bank account.  A “genuine” issue of fact exists where the 
evidence is so one sided that a party must prevail as a matter of law.  Anderson v. Liberty Lobby, 
477 U.S. 242, 252 (1986).  At best, Ms. Smalls is confused as to how many advances she 
received from Cash4Cases.  Defendants believe that the evidence is so one sided that there is no 
“genuine” issue of fact with respect to the number of advances she received.  In any event, 
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b) Plaintiffs’ Alter Ego/Piercing The Corporate Veil Allegations Fail 
 
 As a matter of basic legal ethics, law firms are not allowed to bill out-of-pocket expenses 

at more than their cost to the law firm.  So, for example, a law firm is not allowed to bill a client 

$110 for an out-of-pocket expense that the law firm actually paid $100 for.  For all expenses, 

including charges for TTS services, Finkelstein & Partners and Jacoby & Meyers bill their 

clients at cost, without any improper mark-up.  If TTS bills the law firm $100 for a service, the 

law firm bills the client $100. 

 However, Plaintiffs contend that TTS should be treated differently because it is owned by 

Mr. Finkelstein.  Plaintiffs’ alter-ego allegations posit that TTS should not be treated as an entity 

separate from the law firm for which it provides services.  Thus, according to Plaintiffs, if TTS is 

not treated as a separate entity, one should not look at whether the law firm is charging the client 

more than TTS charges the law firm, but, rather, the law firm cannot bill the client more than the 

TTS employee performing the service is paid. 

 This theory fails for a number of reasons.  First, Plaintiffs have no evidence that 

Defendants have abused the corporate form.  Further, piercing the corporate veil presupposes 

that some wrongful conduct has occurred.  If, as here, there is no separate wrongful conduct, the 

piercing the corporate veil doctrine has no applicability.  Finally, even if piercing the corporate 

veil were appropriate, and TTS employees were somehow considered to be law firm employees7, 

there is no law to support the proposition that law firms or other businesses cannot bill for 

                                                                                                                                                             
Plaintiffs have not properly contested the amounts due to Cash4Cases, No. 24, which is the more 
important fact. 
 
7  This is not how piercing the corporate veil works.  As is explained below, piercing the 
corporate veil is designed to have the debt of one entity considered to be the debt of another 
entity or of the owner.  Defendants have found no authority to support Plaintiffs’ theory that 
piercing the corporate veil can be used to have the employee of one entity considered to be the 
employee of another entity. 
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services more than they pay their employees for providing the services.  For the reasons set forth 

below, Plaintiffs’ piercing the corporate veil theory fails and since the piercing the corporate veil 

theory is the keystone to the claims asserted in the most recent Amended Complaint, those 

claims fail as well. 

 1) Plaintiffs Cannot Create Wrongful Conduct By Piercing The Corporate Veil 

 Piercing the corporate veil is not a separate cause of action.  Rather, the party seeking to 

exercise this equitable remedy is seeking to go behind the corporate existence to circumvent the 

limited liability of the owners and to hold them liable for some underlying corporate obligation.  

Cortland Street Recovery Corp. v. Bonderman, 31 N.Y.3d 30, 47 (2018).  The concept of 

piercing the corporate veil assumes that the corporation itself is liable for the obligation sought to 

be imposed.  Morris v. New York State Dept. of Taxation and Finance, 82 N.Y.2d 135, 141 

(1993). If the corporation owes no obligation, there is no basis to pierce the corporate veil, since 

there is no obligation to impose on the related person or entity.  See id. at 144.   

 In order to pierce the corporate veil, the plaintiff must show 1) the owners exercised 

complete domination of the corporation in respect to the transaction attacked, and 2) that such 

domination was used to commit fraud or wrong against the plaintiff which resulted in plaintiff’s 

injury. Id. While complete domination of the corporation is the key to piercing the corporate veil, 

especially where the owners use the corporation to further their personal, rather than corporate 

business, such domination, standing alone, is not enough.  Some wrongful or unjust act toward 

plaintiff is also required.  Morris, 83 N.Y.2d at 141-42. The wrongful or unjust activity in using 

the corporate form must be something other than the underlying cause of action.  VFS Financing 
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Inc. v. Falcon Fifty LLC, 17 F.Supp.3d 372, 381 (S.D.N.Y. 2014).8  “To hold otherwise would 

render the fraud or injustice element meaningless and would sanction bootstrapping.”  Id.  

 The factors to be considered in determining whether to pierce the corporate veil include: 

considered include the disregard of corporate formalities; inadequate capitalization; 

intermingling of funds; overlap in ownership, officers, directors and personnel; common office 

space or telephone numbers; the degree of discretion demonstrated by the allegedly dominated 

corporation; whether dealings between the entities are at arm’s length; whether the corporations 

are treated as independent profit centers; and the payment or guaranty of the corporation’s debts 

by the dominating entity. No one factor is dispositive.   Fantazia International Corp. v. CPL 

Furs New York, Inc., 67 A.D.3d 511, 512, 889 N.Y.S.2d 28, 28 (1st Dept. 2009).  However, the 

separate existence of a parent and subsidiary will not be set aside merely on a showing of 

common management of the two entities or that the parent owned all of the stock of the 

subsidiary.  VFS Financing, 17 F.Supp.3d at 381.  Likewise, in the context of closely held 

corporations, corporate formalities are more relaxed than in a large public setting, and this should 

be taken into account as a factor in the “domination” analysis.  In re Adler, 467 B.R. 279, 288 

(Btcy., E.D.N.Y. 2012).  “[C]losely associated corporations, even ones that share directors and 

officers, will not be considered alter egos of each other if they were formed for different 

purposes, neither is a subsidiary of the other, their finances are not integrated, assets are not 

commingled, and the principals treat the two entities as separate and distinct”  Lee v. Arnan 

Development Corp., 77 A.D.3d 2161, 1262, 909 N.Y.S.2d 826, 828 (3d Dept. 2010) (quoting 

                                                 
8  VFS Financing was decided under Delaware law, but Delaware law is substantially 
similar to New York law with respect to piercing the corporate veil.  Soroot Trading 
Development Co., Ltd. v. GE Microgen, Inc., 283 F.R.D. 142,  150 n. 8 (S.D.N.Y.  2012). 
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Longshore v. Paul Davis Systems of Capital District, 304 A.D.2d 964, 965, 749 N.Y.S.2d 204  

(3d Dept. 2003)). 

 Where a plaintiff seeks to disregard the corporate formalities separating horizontal 

affiliates (business entities with common owners) the veils separating each entity from the shared 

parent must be pierced.  Capmark Financial Group, Inc. v. Goldman Sachs Credit Partners, 

L.P., 491 B.R. 335, 349 (S.D.N.Y. 2013).  In other words, in order to pierce the corporate veil 

between Entity A and Entity B, the plaintiff must pierce the corporate veil between Entity A and 

the common owner, then pierce the corporate veil between the common owner and Entity B.  See 

id. This is because sister corporations are unable to exercise control over each other in the same 

way that a controlling shareholder can, and the lack of ability to control the conduct of the sister 

corporation precludes the application of the piercing the corporate veil doctrine.  1 Fletcher 

Cyclopedia of the Law of Corporations, § 43.  In any event,  

the standard for veil-piercing is very demanding. Thus, disregard of the corporate 
form is warranted only in extraordinary circumstances, and conclusory allegations 
of dominance and control will not suffice to defeat a motion to dismiss. The 
unadorned invocation of dominion and control is simply not enough to state a 
claim premised on veil piercing. 

 
Capmark¸ 492 B.R. at 347 (internal quotes and citations omitted) 
 
 2) Plaintiffs’ Piercing The Corporate Veil Allegations Fail 
 
 The only factors weighing in favor of piercing the corporate veil is that Mr. Finkelstein is 

a common owner and final decision maker of Finkelstein & Partners, Jacoby & Meyers and TTS.  

That one fact alone, however, is insufficient to make out a piercing the corporate veil claim. See 

VFS Financing, 17 F.Supp.3d at 381.  As is set forth in the Statement of Facts, the record is 

undisputed that the corporate formalities among the law firms and TTS were recognized, they 

each had their own books and bank accounts.  The entities dealt with each other at arm’s length.  
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TTS billed the law firms for services and the law firms paid the bills for those services.  TTS 

sublet space from Finkelstein & Partners and paid market rent.  The law firms and TTS were and 

are treated as independent profit centers.9  TTS had no debts to pay or guaranty, other than the 

loan from Finkelstein & Partners for its original working capital.  In summary, weighing all of 

the relevant factors, there is no reasonable basis to pierce the corporate veil among Mr. 

Finkelstein, the law firms and TTS. 

 In addition, Plaintiffs have alleged no inequitable conduct on Defendants’ behalf separate 

from the alleged wrongdoing giving rise to the cause of action.  Such inequitable conduct 

requires, generally, that the owner of a business entity misuse the corporate form in some way to 

avoid payment of a legitimate obligation.  Plaintiffs make no such allegation here.  Rather, they 

allege that it is unfair for Mr. Finkelstein to bill his law firm clients more for TTS services than 

he pays the TTS employees performing those services.  While that apparently offends Plaintiffs’ 

sensibilities, that is not an abuse of the corporate form, nor is there anything unlawful about it. 

 There is no separately wrongful conduct that Plaintiffs are seeking to make TTS, the law 

firms, and/or Mr. Finkelstein responsible for.  There is nothing wrongful or deceptive about 

providing litigation support services.  There are many companies other than TTS that do so.  

There is nothing wrongful or deceptive about a law firm billing clients for out-of-pocket 

litigation support service disbursements.  All law firms do so.  Indeed, Finkelstein & Partners 

and Jacoby & Meyers billed Plaintiffs for out-of-pocket expenses in their personal injury cases 

other than from TTS without complaint.  There is nothing wrongful or deceptive about a business 

charging more for the services provided by its employees than it pays their employees, whether 

                                                 
9  Indeed, one of Plaintiffs’ complaints about TTS is that it was treated as a separate profit 
center, but should not have been because, according to Plaintiffs, TTS billed for services that 
should have been provided by the law firms and included in Plaintiffs’ contingency fee. 
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the business is a law firm or otherwise.  Defendants are aware of no authority under New York 

law that too much of a markup, however that might be measured, is a violation of any law.10  As 

is set forth below, there is nothing wrong with an attorney, such as Mr. Finkelstein, owning a 

non-law-firm business that does business with the attorney’s law clients, such as TTS, so long as 

the appropriate disclosures are made.  In summary, Plaintiffs are attempting to use the piercing 

the corporate veil doctrine to manufacture liability where none otherwise exists. New York does 

not allow the piercing the corporate veil doctrine to be used in that manner and, as a result, 

Plaintiffs’ piercing the corporate veil allegations are meritless. 

c) Finkelstein & Partners Complied With New York’s Rules of Professional Conduct 
 
 New York’s attorney ethical rules set the rules of conduct for attorneys in the courts of 

New York, including governing the relationship between the attorney and his or her client. 

Greenwald v. Zyvith, 23 A.D.2d 201, 203, 259 N.Y.S.2d 387, 390 (2d Dept. 1965); In re Duffy, 

19 A.D.2d 177, 179, 242 N.Y.S.2d 665, 667 (2d Dept. 1963).  “Every attorney admitted to the 

Bar must strictly follow and subscribe to the provisions of the Code of Professional Ethics  

which was designed to protect the special relationship between attorneys and their clients.  

Although the provisions of the Code do not have the effect of statutory law, the court will 

enforce strict compliance with the provision as a means of supervising proper professional 

conduct of attorneys.”  Grunberg v. Feller, 132 Misc.2d 738, 741, 505 N.Y.S.2d 515, 517 

(N.Y.C. Civ.Ct. 1986) (internal citations omitted).  That being said, a violation of New York’s 

ethical rules does not, by itself, give rise to a cause of action.  Cohen v. Kachroo,  115 A.D.3d 

512, 981 N.Y.S.2d 711, 713 (1st Dept. 2014); Ulico Casualty Co. v. Wilson, Elser, Moskowitz, 

                                                 
10  Notably, TTS charges are competitive with or lower than the charges of other litigation 
support companies for similar services.  (Compare Ex. CC, Answer To Interrogatory 11 with 
Answer to Interrogatory 14) 
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Edelman & Dicker, 56 A.D.3d 1, 10, 865 N.Y.S.2d 14, 21 (1st Dept. 2008); Guiles v. Simser, 15 

A.D.3d 1054, 1056, 826 N.Y.S.2d 484, 486 (3d Dept. 2006); Schwartz v. Olshan Grundman 

Frome & Rosenzweig, 302 A.D.2d 193, 199, 753 N.Y.S.2d 482, 486 (1st Dept. 2003). 

 The law firms’ retention of TTS is governed by New York RPC 1.8, which provide as 

follows: 

RULE 1.8:  CURRENT CLIENTS: SPECIFIC CONFLICT OF INTEREST 
RULES 
 
 (a) A lawyer shall not enter into a business transaction with a client if 
they have differing interests therein and if the client expects the lawyer to exercise 
professional judgment therein for the protection of the client, unless: 
 

 (1) the transaction is fair and reasonable to the client and the 
terms of the transaction are fully disclosed and transmitted in writing in 
a manner that can be reasonably understood by the client; 

 
 (2) the client is advised in writing of the desirability of 
seeking, and is given a reasonable opportunity to seek, the advice of 
independent legal counsel on the transaction; and 

 
 (3) the client gives informed consent, in a writing signed by the 
client, to the essential terms of the transaction and the lawyer’s role in the 
transaction, including whether the lawyer is representing the client in the 
transaction. 

 
 Assuming arguendo that the law firms’ retention of TTS constituted a conflict of interest 

because TTS was owned by Mr. Finkelstein, that conflict was disclosed to the Hardings in 

writings signed by the Hardings.11  The fact that the Hardings failed to read the retainer 

                                                 
11  Ms. Smalls retained Jacoby & Meyers prior to TTS formation and, as a result, her retainer 
agreement did not disclose Mr. Finkelstein’s ownership in TTS.  The law firms had a procedure 
in place to ensure that persons such as Ms. Smalls, who had signed retainer agreements without 
the appropriate disclosures, sign a supplemental retainer that included those disclosures before 
being charged for any TTS services.  In Ms. Smalls’ case however, mainly because she did not 
agree to her settlement, this was never done.  The procedure in such a case is that the client is not 
charged for any TTS services.  Because of this, Ms. Smalls actually owes nothing to Jacoby & 
Meyers for the services provided by TTS.  However, since Ms. Smalls is a class action plaintiff, 
the class’ claims cannot be eliminated by simply forgiving Ms. Smalls’ debt, which Jacoby & 
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agreements disclosing Mr. Finkelstein’s ownership of TTS is of no moment.  A party is charged 

with knowledge of, and is bound by, contracts that he signs.  E.g., McCracken v. Best Buy Stores, 

L.P., 248 F.R.D. 162, 167 (S.D.N.Y. 2008) (citing Consolidated Edison of N.Y. v. U.S., 221 F.3d 

364, 371 (2d Cir. 2000)); Dunn v. Northgate Ford, Inc., 16 A.D.3d 875, 878, 794 N.Y.S.2d 449, 

451 (3d Dept. 2005). 

 Even though the Hardings failed to read their retainer agreements, the terms of their 

retainer agreements fully disclosed the terms of the transactions among themselves, Finkelstein 

& Partners and TTS, they were advised in writing of the desirability of getting separate counsel, 

they had plenty of time to do so, and they signed off on the retainer letter making these 

disclosures.  Indeed, Plaintiffs have never complained about the adequacy of the disclosures in 

the law firms’ retainer agreements.  Rather, they make vague allegations that the use of TTS and 

its relationship with Mr. Finkelstein were never “meaningfully” disclosed, as if there were some 

obligation under some other standard requiring some additional and/or different disclosure than 

                                                                                                                                                             
Meyers concedes is not owed, because of the pick-off doctrine.  See Richardson v. Bledsoe, 829 
F.3d 273, 279-80 (3d Cir. 2016).  However, the operative Smalls complaint alleges claims on 
behalf of the putative class based upon Jacoby & Meyers revised retainer agreement (Smalls 
Second Amended Complaint, Docket Entry 63, at ¶¶ 29-33), which is identical to the Hardings’ 
Finkelstein & Partners retainer agreement, and the substantive claims in Smalls mirror the 
substantive claims in Harding.  (Compare Smalls, Second Amended Complaint, ¶¶ 34-100 with 
Harding, Amended Complaint, Docket Entry 130, ¶¶ 53-123) Thus, the arguments set forth 
herein based upon the terms of the retainer agreements would be applicable to the claims 
asserted by Ms. Smalls on behalf of the putative class, even if they wouldn’t necessarily apply to 
Ms. Smalls’ personal claims.  While this is concededly getting ahead of ourselves, in the event 
that any Smalls claims survive, certification of a class in Smalls would be virtually impossible 
because, inter alia, Ms. Smalls would not be “typical” of other class members because she had a 
completely different retainer agreement.  See Marcus v. BMW of North America, LLC, 687 F.3d 
583, 598 (3d Cir. 2012) (Typicality “derives its independent legal significance from its ability to 
‘screen out class actions in which the legal or factual position of the representatives is markedly 
different from that of other members of the class even though common issues of law or fact are 
present.’”)  Indeed, the fact that Plaintiffs and all class members had the same retainer agreement 
was the only commonality thread in Harding, Harding v. Jacoby & Meyers, 2017 WL 4922010, 
at *6 (D.N.J. Oct. 30, 2017) and that does not exist in Smalls. 
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what was required by the Rules of Professional Conduct.  In fact, no such other disclosure 

requirement exists and Plaintiffs have never identified any. 

 New York RPC 5.7 and 5.8 govern businesses that provide both legal and non-legal 

services.  RPC 5.7(c) defines “non-legal services” as services that a lawyer could lawfully 

provide and would not be prohibited as unauthorized practice of law if provided by a non-

lawyer.12  Non-legal services are presumed to be the subject of the attorney-client relationship 

unless the lawyer advises the person receiving those services in writing that the services are not 

legal services.  RPC 5.7(a)(4).  Again, the Finkelstein & Partners retainer agreement specifically 

disclosed that the services offered by TTS were not legal services and were not subject to the 

attorney-client relationship.   

 New York RPC 5.8 requires that an attorney remain responsible for exercising their own 

legal services and there must be a strict division of services provided by lawyers and non-

lawyers, but “a lawyer or law firm may enter into and maintain a contractual relationship with a 

non-legal professional or non-legal professional service firm for the purpose of offering to the 

public, on a systematic and continuing basis, legal services performed by the lawyer or law firm 

as well as other non-legal professional services, notwithstanding the provisions of Rule 1.7(a)”, 

provided that certain conditions relating to separate ownership and disclosure to the client are 

made. RPC 5.8(a).13   

                                                 
12  In accordance with the discussions with the Court during the March 21, 2019 phone 
conference, Plaintiffs provided a copy of the preliminary expert opinion they had obtained.  If 
and when they serve an updated expert report, Defendants will address its merits and 
admissibility. 
 
13  The disclosures required under RPC 1.8 and 5.7 satisfy RPC 5.8(c).  
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 This is exactly the structure that Mr. Finkelstein set up with his law firms and TTS.  TTS 

is a separate business with separate employees providing separate services.  No nonlawyer has 

any ownership interest in the law firms, and the lawyers maintain their independent judgment 

with respect to the actual practice of law. 

d) TTS Does Not Provide Legal Services 

 Plaintiffs have previously argued (and perhaps still do) that the services provided by TTS 

should have been included within law firms’ ⅓ contingency fee because those services, 

particularly the biographies, could have been performed by an attorney.  While it is true these 

services could lawfully been performed by an attorney, that is only half the test for determining 

whether services are “legal” or “non-legal”.  Under RPC 5.7(c) the remainder of the test is 

whether the service does not constitute the unauthorized practice of law when and if provided by 

a non-lawyer.  None of the services offered by TTS would constitute the practice of law if 

performed by a non-lawyer and Plaintiffs have never identified any. 

 There is no reasonable argument that, for example, enlarging and mounting photographs, 

serving subpoenas, searching for experts, or conducting focus groups would constitute the 

unauthorized practice of law.14  Indeed, except for the preparation of client biographies, which 

appear to be unique to TTS, all of the services offered by TTS are offered by other litigation 

                                                 
14  During discovery, Plaintiffs appeared to be focused on TTS’ attending medical 
examinations with Finkelstein & Partners and Jacoby & Meyers clients and questioned why an 
attorney would not attend a medical examination. (See Ex. U, 79:11-84:6; 158:16-160:14)  Most 
basically, there is nothing about attending a medical examination that requires a license to 
practice law.  More to the point, however, while an attorney could go with a client to a medical 
exam, doing so would be poor strategy.  The whole purpose of accompanying a client to a 
medical exam is to take notes and, potentially, appear as a witness if there were some issue 
relating to the exam.  E.g., Barahona v. Continental Hosts, Ltd., 75 N.Y.S.2d 818, 822 (Sup.Ct., 
N.Y. Co., 2018).  RPC 3.7 prohibits an attorney from acting as an advocate and a witness in the 
same matter.  If the attorney attended the medical exam and some issue arose with the exam, the 
attorney either could not testify on behalf of the client, which would defeat the purpose of 
attending the exam in the first instance, or be disqualified as counsel if he or she did testify. 
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support companies.  (See Ex. AA, Answers to Interrogatories 12, 14)  Notably, Defendants are 

unaware of any of the other litigation support companies being accused of the unauthorized 

practice of law for offering the very same services provided by TTS. 

e) Plaintiffs’ Breach of Fiduciary Duty Claims Should Be Dismissed 

 The First Count of Plaintiffs’ Amended Complaints allege a breach of fiduciary duty.  It 

is well settled under New York law that, because of the fiduciary relationship between the 

attorney and client, an attorney cannot take advantage of his superior knowledge and position.  

Greene v. Greene, 56 N.Y.2d 86, 92 (1982). 

[A]n attorney who seeks to avail himself of a contract made with his client, is 
bound to establish affirmatively that it was made by the client with full 
knowledge of all the material circumstances known to the attorney, and was in 
every respect free from fraud on his part, or misconception on the part of the 
client, and that a reasonable use was made by the attorney of the confidence 
reposed in him”. Under this rule it is not necessary for the client to show that the 
agreement was obtained by fraud or undue influence on the part of the attorney  
although, of course, that would make the agreement unenforceable if it were 
proven. Even in the absence of such misconduct the agreement may be invalid if 
it appears that the attorney “got the better of the bargain”, unless he can show that 
the client was fully aware of the consequences and that there was no exploitation 
of the client’s confidence in the attorney 
 

Id. (internal citations and quotations omitted)  The procedure for fulfilling the attorney’s 

fiduciary duty to the client with respect to transactions with the client is set forth in RPC 1.8, as 

is explained above.   

 While their theories have been ever-shifting, Plaintiffs’ fundamental complaint is that it is 

improper for Mr. Finkelstein to make money from his law firms’ clients via contingency fees 

and, at the same time, make money by providing non-legal litigation support services through 

TTS.  In fact, as is set forth above, this very arrangement is sanctioned by the New York Rules of 

Professional Conduct.  Defendants could not have breached any fiduciary duty to Plaintiffs by 
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doing what they were allowed to do under applicable RPCs.  Since Defendants scrupulously 

followed the RPCs, they did not breach any fiduciary duty to Plaintiffs. 

 Plaintiffs’ breach of fiduciary duty claims should be dismissed for the additional reason 

that they are duplicative of their breach of contract claims.  See Shaub and Williams LLP v. 

Augme Technologies, 2014 WL 625390, at *3 (S.D.N.Y. Feb. 14, 2014) (dismissing breach of 

fiduciary duty and breach of covenant of good faith and fair dealing claims against law firm 

relating to excessive billing because they were duplicative of breach of contract claims).  Under 

New York law, claims that arise out of the same set of facts and do not allege distinct damages 

are duplicative.  Id.  As is explained in the next section, Finkelstein & Partners did not breach the 

express terms of the retainer agreements.  Further, as in Shaub & Williams, Plaintiffs here have 

not alleged a viable legal duty separate and apart from the retainer agreements or damages that 

are not duplicative of the damages they would recover for breach of contract.  As a result, if 

Plaintiffs breach of contract claims are dismissed, and they should be, the breach of fiduciary 

duty claims should go with them. 

f) Plaintiffs’ Breach of Contract Claims Should Be Dismissed 

 Plaintiffs allege that Defendants breached the respective retainer agreements by billing 

for “legal services” performed by TTS in addition to the ⅓ contingency fee Finkelstein & 

Partners agreed to accept under the retainer agreements.  A “breach of contract” arises from a 

party’s failure to perform some obligation under the contract.  Manufacturers and Traders Trust 

Co. v. Cottrell, 71 A.D.2d 538, 543, 422 N.Y.S.2d 990, 993 (4th Dept. 1979); Dorsett-Felicelli, 

Inc. v. County of Clinton, 2001 WL 1097859, at *3 (N.D.N.Y. Mar. 22, 2011).  In fact, as is 

borne out by the billing statements, the services for TTS were not for “legal services”.  Indeed, as 

is explained above, they would constitute “non-legal services” under applicable RPCs.  The 
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retainer agreements specifically state that the clients will be billed for non-legal services 

provided by outside vendors, including TTS, in addition to the law firm’s ⅓ contingency fee.  

That is what happened.  The law firm did not fail to do something required by their retainer 

agreement or do something that they were prohibited from doing under their retainer agreements.  

Thus, they did not breach the retainer agreements with Plaintiffs. 

   Plaintiffs also allege that Defendants breached the implied covenant of good faith and fair 

dealing.  However, the implied covenant of good faith and fair dealing does not create any stand-

alone obligations.  Under New York law, every contract has an implied covenant of good faith 

and fair dealing, but that implied covenant is only “in aid and furtherance of the other terms of 

the agreement of the parties.”  Hixon v. 12-14 East 64th Owners Corp., 107 A.D.3d 546, 547, 968 

N.Y.S.2d 449, 451 (1st Dept. 2013).  It does not nullify existing terms in the contract, or create 

independent obligations for the parties.  Peter R. Friedman, Ltd. v. Tishman Speyer Hudson L.P., 

107 A.D.3d 569, 570, 968 N.Y.S.2d 41, 42 (1st Dept. 2013); see also RBFC One, LLC v. Zeeks, 

Inc., 367 F.Supp.2d 604, 625 (S.D.N.Y. 2005) (“This covenant [of good faith and fair dealing], 

which is implied in every contract governed by New York law, embraces any promises which a 

reasonable person in the position of the promisee would be justified in understanding were 

included.  The obligation of good faith cannot be used to create independent obligations beyond 

those agreed upon and stated in the express language of the contract.”) (internal quotations and 

citations omitted).  The covenant of good faith and fair dealing is breached where one party to a 

contract seeks to prevent its performance by, or to withhold its benefits from, the other.  Michaan 

v. Gazebo Horticultural, Inc., 117 A.D.3d 692, 985 N.Y.S.2d 601, 603 (2d Dept. 2014). 

 Plaintiffs were not prevented from receiving the benefits of their retainer agreements 

since the retainer agreements specifically allow Plaintiff to be charged disbursements for non-
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legal services in addition to the law firm’s ⅓ contingency fee.  Plaintiffs cannot change the terms 

of the retainer agreements via the covenant of good faith and fair dealing. 

g) Plaintiffs’ GBL § 349 Claims Should Be Dismissed 

 New York Gen. Bus. Law (“GBL”) § 349 provides:  “Deceptive acts or practices in the 

conduct of any business, trade or commerce or in the furnishing of any service in this state are 

hereby declared unlawful.” In order to state a claim under GBL § 349, the plaintiff must allege 

“first, that the challenged act or practice was consumer-oriented; second, that it was misleading 

in a material way; and third, that the plaintiff suffered injury as a result of the deceptive act.”  

Stutman v. Chem. Bank, 95 N.Y.2d 24, 29 (2000).  Under New York law, “deceptive acts and 

practices” are “those likely to mislead a reasonable consumer acting reasonably under the 

circumstances.”  Oswego Laborers’ Local 214 Pension Fund v. Marine Midland Bank, 85 

N.Y.2d 20, 26 (1995).15  In determining whether a reasonable consumer would be misled, 

“context is crucial.  The presence of a disclaimer or qualifying language may defeat a claim of 

deception.  The entire mosaic is viewed rather than each tile separately.”  Davis v. Hain Celestial 

Group, 297 F.Supp.3d 727, 334 (E.D.N.Y. 2018) (internal citations and quotes omitted) 

 Plaintiffs’ complaints allege that Defendants’ retainer agreements were deceptive in that: 

1) they were contracts of adhesion; 2) the retainer agreements limit the firm to incurring only 

                                                 
15  Shaw v. Manufacturers Hanover Trust Co.¸ 68 N.Y.2d 172, 507 N.Y.S.2d 610, 499 
N.E.2d 864 (1986), which is cited in Paragraph 115 of the Harding Amended Complaint and 
Paragraph 94 of the Smalls Second Amended Complaint, has nothing to do with GBL § 349(a).  
Rather, it stands for the proposition that as a matter of contract construction and public policy, 
“courts . . . give particular scrutiny to fee arrangements between attorneys and clients, casting the 
burden on attorneys who have drafted the retainer agreements to show that the contracts are fair, 
reasonable, and fully known and understood by their clients.”  Shaw, 68 N.Y.2d at 176, 506 
N.Y.S.2d at 612, 499 N.E.2d at 866.  Notably, Plaintiffs point to nothing in the retainer 
agreements which might be unclear, ambiguous or equivocal, and, as is set forth above, 
Defendants strictly followed applicable RPCs relating to the fairness of the applicable terms and 
disclosure of all of the circumstances surrounding retention of TTS. 
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“reasonable costs and expenses in performing legal services”; 3) that it gives the client no 

“meaningful choice” on whether to use TTS in that it fails to inform clients that it is using TTS 

before it is billed for the service; and 4) the retainer agreement states that it “may” use TTS, but 

fails to disclose that it always bills TTS services to the clients. (Harding Amended Complaint, ¶¶ 

117-120; Smalls Second Amended Complaint, ¶¶ 95-98) These claims are addressed seriatim. 

 1) Defendants’ Retainer Agreements Were Not Unfair Contracts of Adhesion 

 The fact that a form contract is offered on a take-it-or-leave-it basis, or there is a disparity 

of bargaining power, is insufficient to show a contract of adhesion exists.  In re Vargas Realty 

Enterprises, Inc., 440 B.R. 224, 237-38 (S.D.N.Y. 2010).  Rather, the complaining party must 

show that the party used “high pressure tactics or deceptive language or that the contract is 

unconscionable.”  Klos v. Polskie Linie Lotnicze, 133 F.3d 164, 168 (2d Cir. 1997); Vargas, id.  

Factors to be considered in determining whether the contract is unconscionable include whether 

the “coerced” party was on notice of the offending provision; whether the “coercing” party 

achieved agreement by fraud or overreaching; and whether any alternatives existed for the 

“coerced” party.  Klos, 133 F.3d at 169.  

 There is no support in the record that the law firm retainer agreement was an unfair 

contract of adhesion.  The offending portion of the contract, that TTS is owned by Mr. 

Finkelstein and might be used in the Plaintiffs’ cases, is in the same type as the rest of the 

retainer agreement.  It is not hidden on the back of a page in tiny, hard-to-read type.  The 

Hardings did not read their retainer agreements before signing, but there is also nothing in the 

record that anyone associated with Defendants prevented them from reading the retainer 

agreements, told them that the retainer agreements said something different than what it actually 

said, or used some high pressure tactic to get Plaintiffs to agree to it.  There is simply no 
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evidentiary support for a claim that there was something unconscionable about the way the law 

firms’ retainer agreements were presented and agreed to. 

 2) Defendants Did Not Bill For Unnecessary Costs Or Expenses 

 Plaintiffs’ allegation that it was somehow deceptive for the law firms’ retainer 

agreements to limit billing to “reasonable costs and expenses in performing legal services” when, 

in fact, it imposed independent contractor charges on every client is a red herring.  Plaintiffs have 

never complained about any independent contractor charges passed on to clients being 

unreasonable or unnecessary other than TTS charges. 

 More to the point, there is nothing deceptive or unreasonable about charging for 

independent contractor charges in virtually every case because independent contractor charges 

will necessarily and reasonably be incurred in virtually every case.  If nothing else, the summons 

and complaint need to be served and process servers are a traditional, necessary independent 

contractor expense. 

 3) The Retainer Agreements Provide Clients A Choice To Decline TTS Services 

 Plaintiffs argue that the retainer agreement is somehow deceptive because it fails to give 

any meaningful choice as to whether to utilize TTS’ services.  However, this seems to be a 

variation on Plaintiffs’ theory that Defendants had some obligation to disclose Mr. Finkelstein’s 

ownership interest in TTS and get permission to use TTS separate and apart from the retainer 

agreement. 

 The retainer agreements themselves disclose Mr. Finkelstein’s interest in TTS and state 

that the client has the right to insist that any services be provided by other vendors.  These 

retainer agreements are signed before the law firms do any work for the client, so the client has 

the opportunity to object to using TTS at the outset of the relationship and any time thereafter.  
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To say that the promise is illusory is contrary to common sense. A client has plenty of 

opportunity to object to using TTS.  In the Hardings’ case, it was months between signing the 

retainer agreement and retaining TTS to perform services for their cases.  Plaintiffs contention 

appears to be that, separate and apart from the retainer agreement, Defendants have to go back to 

the client, inform the client that the law firm is going to solicit work from TTS and again get the 

client’s consent.  However, there is no such obligation under the RPCs to disclose to the client 

the attorney’s ownership in a separate business and solicit their consent more than once, and 

Plaintiffs have never identified any such obligation. 

 4) Defendants Do Not Retain TTS In Every Case 

 Finally, Plaintiffs claim that the retainer agreement is deceptive in that it says that the law 

firm “may” use TTS but, in fact, it retains TTS in every case.  This allegation is false and was 

known by Plaintiffs to be false when it was alleged in the Amended Complaints. 

 In fact, it is undisputed that TTS is retained in only approximately 50% of the law firms’ 

cases and then only whatever services are deemed to be appropriate by the individual attorney 

based upon the particular needs of the case.  (See Ex. T, 41:14-42:7; Ex. U 131:6-140:11; Ex. V; 

Ex. AA, 37:11-15; 39:12-17; 46:11-20 Ex. BB, Answer to Interrogatory 16) 

h) Plaintiffs’ Unjust Enrichment Claims Should Be Dismissed 

 Under New York law, the elements of a claim for unjust enrichment are:  1) that the 

defendant was enriched; (2) that the enrichment was at the plaintiff’s expense; and (3) that the 

circumstances are such that in equity and good conscience the defendant should return the money 

or property to the plaintiff.  Golden Pacific Bancorp. v. FDIC, 273 F.3d 509, 519 (2d Cir. 2001). 

A party may not assert a claim for unjust enrichment, however, where a written contract covers 

the scope of the dispute between the parties and the contract has been fully performed.  Clark-
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Fitzpatrick, Inc. v. Long Island Rail Road Co., 70 N.Y.2d 382, 389, 521 N.Y.S.2d 653, 656, 516 

N.E.2d 190, 193 (1987).  The latter rule holds particular force in contracts for services, 

prohibiting claims for unjust enrichment attempting to adjust the contract price after the contract 

has been performed.  See Spirit Locker, Inc. v. EVO Direct LLC, 696 F.Supp.2d 296, 305 

(E.D.N.Y. 2010). 

 Here, Plaintiffs’ unjust enrichment claim should be dismissed because the dispute 

between the parties is covered by retainer agreements between the parties.  The retainer 

agreement provides that the law firms are to be paid a ⅓ contingency fee after deduction of 

reasonable expenses.  That is what Finkelstein & Partners was paid by each of the Hardings for 

their respective lawsuits, and with putative class members generally.  As is set forth above, the 

TTS fees were a reasonable expense for work that was not within the scope of the law firms’ 

legal services.  As a result, law firms performed in accordance with the terms of the retainer 

agreement, and Plaintiffs cannot adjust the terms of the retainer agreements after the fact through 

a claim for unjust enrichment.  Even if the law firms breached the retainer agreement, Plaintiffs’ 

claims (and damages) would be governed by contract principles, not by principles of unjust 

enrichment.  See Clark-Kilpatrick, 70 N.Y.2d at 389, 521 N.Y.S.2d at 656, 516 N.E.2d at 193. 

 Addressing Plaintiffs’ unjust enrichment claims on the merits, the facts and underlying 

documents plainly demonstrate that Defendants were not unjustly enriched.   As is set forth 

above, the basis for Plaintiffs’ claim is that TTS performed, and billed for, legal services that 

should have been included within Defendants’ legal fee.  The underlying documents demonstrate 

that that is not the case.  Defendants were entitled to deduct from Plaintiffs’ recovery the 

expenses related to TSS’ services.  As a result, none of the Defendants were unjustly enriched. 
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i) Smalls’ Claims Should Dismissed For Lack of Standing 

 Ms. Smalls is somewhat differently situated.  She never paid any TTS disbursements 

because her case never settled.  Rather, $1,942.83 in TTS charges were inadvertently included 

among the disbursements when Jacoby & Meyers withdrew from representation after Ms. Smalls 

refused to accept the settlement it had negotiated on her behalf.  Plaintiffs move to dismiss Ms. 

Smalls’ claims for lack of standing, since even if she were to win the case, she would receive no 

remedy for the wrongs of which she complains. 

 In order to determine whether a plaintiff has standing, the plaintiff must “establish 1) an 

injury in fact (i.e., a “concrete and particularized” invasion of a “legally protected interest”); (2) 

causation (i.e., a “ ‘fairly ... trace[able]’ ” connection between the alleged injury in fact and the 

alleged conduct of the defendant); and (3) redressability (i.e., it is “ ‘likely’ ” and not “merely 

‘speculative’ ” that the plaintiff’s injury will be remedied by the relief plaintiff seeks in bringing 

suit).”  Sprint Communications Co., LP v. APCC Services, Inc., 554 U.S. 269, 273-74 (2008) 

(quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992)).  Here, Defendants focus 

on the third element, that “plaintiff’s injury will be remedied by the relief plaintiff seeks in 

bringing suit.”  The doctrine of mootness requires that an actual controversy exist at all stages of 

the litigation, not just at the time the complaint is filed.  Brown v. Philadelphia Housing 

Authority, 350 F.3d 338 (3d Cir. 2003).  A claim can be moot if 1) the issues are no longer live 

or 2) there parties lack a cognizable interest in the outcome.  Id.   

 It is uncontested that Ms. Smalls’ maximum potential recovery in her personal injury is 

$100,000, the policy limit of the driver of the car she was in.  As of the time that the settlement 

was proposed, at the end of 2014, Nassau County had a Medicaid lien of $132,948.33, Nassau 

County Public Assistance had a lien of $11,737 and Cash4Cases had a lien of $51,478.42. (Ex. 
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N) As of that time, the Nassau County had agreed to compromise the Medicaid lien to 

$17,442.26 and Cash4Cases had agreed to compromise its lien to $25,000, both provided that 

those amounts were paid by the end of 2014. (Id.)  With those liens compromised, Ms. Smalls 

net recovery was $3,799.44.  (Ex. N.) 

 Since then, Ms. Smalls has had a home health aide seven days a week (Ex. E, 113:14-22) 

and the Cash4Cases lien has continued to accumulate compound interest at the rate of 3% per 

month or 42.58% annually (Exs. H-L).  The average cost of a home health aide in New York five 

days a week is $18,72016, so, being conservative and forgetting the cost of Ms. Smalls other 

medical treatments, four years of just home health aide expenses would add another $75,000 to 

the Medicaid lien, to over $200,000.  As of February 16, 2017, the amount due to Cash4Cases, 

was $119,386.33.  (Ex. O, ¶ 12, document d. ii).  By Defendants’ calculations, two additional 

years of compound interest at 3% per month would bring that total to $275,669,88.  Thus, as of 

the present, Ms. Smalls would have at least $475,000 in liens that would need to be satisfied 

from the $100,000 Progressive insurance policy before Ms. Smalls gets anything from her 

personal injury action.  That assumes also that Ms. Smalls is somehow successful in not only 

voiding the $1,942.83 in TTS charges that she was inadvertently charged, but also somehow 

voiding Jacoby & Meyers’ ⅓ contingency fee, or at least some quantum meruit fee for the work 

Jacoby & Meyers performed for procuring the $100,000 recovery, as well as voiding the non-

TTS disbursements Ms. Smalls was charged.  The latter relief is not even asked for in the 

operative Complaint.   

 Based upon the foregoing, Ms. Smalls lacks standing to pursue her case because at this 

point, win or lose, she is in the same position:  she will get nothing from her personal injury suit 

                                                 
16  See https://www.dibbern.com/home-health-care-costs/cost-for-new-york-home-health-
care.htm 
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because the amount of liens against her recovery far exceeds her potential recovery.  Since she 

will receive no benefit from this lawsuit even if she wins, her claims should be dismissed.  

CONCLUSION 

 For the reasons set forth above, Plaintiffs’ Complaints should be dismissed with 

prejudice. 

        CARELLA, BYRNE, CECCHI 
        OLSTEIN, BRODY & AGNELLO 
        Attorneys for Defendants 
 
 
        By: /s/ Lindsey H. Taylor   
         LINDSEY H. TAYLOR 
 
Dated: March 27, 2019 
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