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Honorable Mark Falk 

United States District Court 

District of New Jersey 

1 Federal Square 

Courtroom 09 

Newark, New Jersey 07101 

 

Re: Harding, et al. v. Jacoby & Meyers, LLP, et al., No. 14-cv-5419-JMV-MF; 

 Smalls v. Jacoby & Meyers, LLP, et al., 15-cv-6559-JMV-MF 

 

Dear Judge Falk: 

  

 This firm represents Plaintiffs Nancy Harding, Jeffrey Harding (“Hardings”), and Barbara 

Smalls (“Smalls”) (collectively, “Plaintiffs”) in the above-referenced consolidated actions. 

Pursuant to Order dated August, 12, 2016 (Smalls, Dkt. 41 at ¶ 16), we are writing for leave to 

file a consolidated motion for class certification. The Court may recall that the Hardings’ prior 

motion for class certification was denied without prejudice and that Ms. Smalls’ motion for class 

certification has not yet been filed. With Defendants’ motion for summary judgment having been 

denied (Harding, Dkt. 171), and Plaintiffs’ claims somewhat narrowed by the Court’s Opinion 

and Order, it is now appropriate to renew Plaintiffs’ Rule 23 motion.
1
  

                                                 
1
 The Defendants in the consolidated cases are Finkelstein & Partners (“F&P), Jacoby & Meyers 

(“J&M”), Total Trial Solutions, LLC (“TTS”), Andrew Finkelstein, and Kenneth Oliver. The 
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 1. Consolidation and Amended Alter-Ego Allegations 

 

 On December 7, 2017, Plaintiffs filed a renewed motion to consolidate Harding and 

Smalls. The Court (Falk, M.J.) granted Plaintiffs’ motion, concluding, among other things, that it 

appeared “both cases . . . arise from the same alleged misuse of [TTS] to earn excessive legal 

fees, and . . . involve Defendants who allegedly operate out of the same locations, under the same 

management, and using shared infrastructure.” Harding, Dkt. 127 at 2. 

 Plaintiffs’ successful efforts to consolidate the cases dovetailed with motions to amend 

their respective complaints to include alter-ego allegations against Defendants, with the Hardings 

alleging that F&P, TTS, and Mr. Finkelstein are alter-egos, and Ms. Smalls alleging that J&M, 

TTS, and Mr. Finkelstein are alter-egos. The Court granted both of those motions. Harding Dkts. 

128-29; Smalls Dkt. 62. 

 Following amendment and the summary judgment ruling, the Hardings’ operative 

complaint asserts claims against Defendants for breach of fiduciary duty, breach of contract 

including breach of the duty of good faith and fair dealing, and violation of NY GBL § 349 

(consumer fraud). Harding, Dkt. 130 at ¶¶ 82-127. Ms. Smalls’ operative complaint is 

substantially similar to the Hardings’ complaint but replaces the claim for unjust enrichment with 

a claim seeking a declaratory judgment that the Ms. Smalls’ outstanding debt to Defendants for 

TTS charges is illegal and void. Smalls, Dkt. 63 at ¶¶ 63-104. 

                                                                                                                                                             

claims made in both cases are substantially identical except the Hardings were clients of F&P 

and Ms. Smalls was a client of J&M. 
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 2. The Court’s Decision on Defendant’s Summary Judgment    

  Motion and Motion to Exclude Have Framed Factual Issues  

  Which Plaintiffs Can Prove on a Class-wide Basis 

   

 On March 27, 2019, after seeking and receiving leave from the Court, Defendants filed a 

motion for summary judgment of all of the Hardings’ claims on substantive grounds and Small’s 

claims for lack of subject matter jurisdiction, arguing that Ms. Smalls lacked standing to sue 

because the liens placed on her underlying personal injury case—including J&M’s own lien—

were almost certain to exceed any possible recovery. Harding, Dkt. 146-1.
2
  

 Except for Defendants’ arguments with respect to the Hardings’ unjust enrichment claim 

(Harding, Dkt. 171 at 17-18), the Court rejected their motion for summary judgment, and the 

Court’s Opinion has now framed the claims and issues to be tried.  

The first major issue for trial is whether F&P, J&M, Mr. Finkelstein, and TTS are alter-

egos. The Court found that “[the Hardings] provide sufficient facts through which a reasonable 

jury could conclude that there was a disregard of the corporate form between [TTS] and F&P, 

such that piercing the corporate veil may be appropriate in this instance.” Harding, Dkt. 171 at 8. 

 The factual issues of Plaintiffs’ breach of fiduciary duty claim consist of whether 

defendants surcharges to F&P and J&M clients violated New York Rules of Professional 

Conduct 1.5 (fees), 1.7, 1.8 (conflicts of interest), and 5.7 (non-legal services), whether those 

                                                 
2
 Defendants only sought permission to move for summary judgment on Ms. Smalls’ claim based 

on lack of standing, and although they eventually attempted to dismiss Ms. Smalls’ case based 

on the merits of her claims in briefing, the Court rebuffed those efforts, stating “Defendants were 

explicitly informed that their motion for summary judgment must be limited to the issues raised 

in their letter seeking leave to file[.]” Harding, Dkt. 171 at 3-4. Because Defendants did not 

challenge the substance of Ms. Smalls’ alter-ego theory, Ms. Smalls did not submit factual 

evidence establishing that TTS was the alter-ego of J&M. However, the evidence is equally 

applicable to J&M, and Ms. Smalls will use that evidence to support her motion for class 

certification. 
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violations constitute a breach of Defendants’ fiduciary duties to their legal clients, and whether 

TTS aided and abetted those breaches. See Harding, Dkt. 171 at 11-14 (“There is sufficient 

evidence for a reasonable jury to determine that Total participated in F&P and Mr. Finkelstein’s 

breach of their fiduciary duty[.]”).
3
 

 As for the factual issues to be tried on Plaintiffs’ breach of contract claim, the Court held 

that the two theories of breach of that contract were viable to be tried before the jury. The Court 

held “[i]f a jury determines that Defendants marked-up the cost of Total Trial’s work, the jury 

could also find that F&P breached the retainer agreements by charging the Hardings for 

unreasonable expenses” and that the alleged misconduct could also constitute a breach of the 

implied covenant of good faith and fair dealing. Harding, Dkt. 171 at 14-16.  

 The Court also held that genuine disputes of material fact prevented dismissal of the 

Hardings’ NY GBL § 349 consumer fraud claims, including “whether Finkelstein and F&P 

unreasonably marked up non-legal fees from Total Trial.” Id. at 17. Defendants did not contest 

that the retainer agreements were consumer-oriented or challenge—if Defendants’ alleged 

misconduct was proven—that the Hardings were damaged.  

 Plaintiffs’ remaining claims and issues can be certified under Rule 23.  

                                                 
3
 In their summary judgment motion, Defendants did not dispute that F&P, J&M, Mr. 

Finkelstein, and Mr. Oliver owe their legal clients fiduciary duties, nor did they dispute that the 

alleged misconduct, if proved, damaged the Hardings.  
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 3. Current Procedural Posture and Scheduling 

 

 Following the Court’s Opinion and Order on Defendants’ motion for summary judgment, 

there are no pending motions.  

 Due to extensive discovery disputes and motion practice, there is currently no operative 

scheduling order in the consolidated case. In an August 15, 2018, letter e-mailed to Your Honor, 

Plaintiffs suggested a schedule for the consolidated actions that would have had all discovery and 

motions completed and filed by early January 2019. That proposed schedule was never put in 

place, and Defendants ultimately sought leave to file their motion for summary judgment on 

December 31, 2018, further complicating the issue. Harding, Dkt. 133. 

 Besides a briefing schedule for Plaintiffs’ renewed motion for class certification, in light 

of the Court’s Opinion and Order on Summary Judgment, Plaintiffs request a short schedule to 

gather additional discovery on class certification issues that was previously denied to Plaintiffs 

by Defendants.
4
  

 4. The Court’s Previous Class Certification Order Contemplated  

  Renewal of the Motion and Plaintiffs Now Plan to File a Consolidated Motion 

  for Class Certification  

 

 The Court should allow Plaintiffs to file and renew their motion for class certification in 

light of the Court’s Opinion and Order denying Defendants’ motion for summary judgment. In 

October 2017, the Court denied without prejudice the Hardings’ initial motion for class 

                                                 
4
 While Plaintiff’s agreed discovery was “complete” for purposes of Defendants’ proposed 

summary judgment motion (See Harding Dkt. 139 at 1 n.1), Defendant should produce class-

related discovery that it has denied to Plaintiffs now that their summary judgment motion has 

been denied. 
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certification, noting the Harding motion lacked evidence that common issues of predominated 

and citing the need for expert testimony. Harding, Dkt. 100 at 8-9.  

 Now, Plaintiffs set forth an alter-ego theory that, if proven, establishes that as a matter of 

law, neither J&M nor F&P can surcharge for any services provided through TTS. Thus, Plaintiffs 

can establish liability and damages for not only their own claims, but the claims of all other 

absent class members as well.  

 Plaintiffs have also retained an expert on legal ethics and malpractice who opines that 

TTS performs a number of services that are generally considered non-billable overhead or 

traditionally performed by attorneys as part of a contingency fee. Plaintiff’s expert also opines 

that, if TTS is an alter-ego of F&P, J&M, and Mr. Finkelstein, charging law clients surcharges 

on TTS services constitutes a per se violation of relevant ethical rules. The Court denied 

Defendants’ motion to strike Plaintiffs’ expert report without prejudice when denying their 

motion for summary judgment. Harding, Dkt. 171 at 18. 

 Mr. Harding seeks leave to represent a class of F&P clients who were billed for affiliated 

“litigation support’ tasks since March 31, 2009 under Rule 23(a) and 23(b)(3).
5
 Based on the 

date she initially filed her action, Ms. Smalls seeks to represent a similar class of J&M clients 

who were billed for affiliated “litigation support” tasks since September 2, 2009 under Rule 

                                                 
5
 Nancy Harding passed away in October 2019. Mr. Harding will soon file a suggestion of death 

under Rule 25 and will later move to substitute Ms. Harding’s estate as a plaintiff in the case. 

However, only Mr. Harding seeks leave to file a motion for class certification and to act as Class 

Representative for the F&P Class. 
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23(a) and (b)(3), and will also seek class-wide declaratory relief under Rule 23(b)(2) based on 

her outstanding debt to Defendants for TTS charges.
6
  

 Mr. Harding and Ms. Smalls can establish each of the elements of Rule 23(a). 

Numerosity is undeniably met: F&P and J&M have each used TTS in thousands’ of their clients’ 

cases. Commonality and typicality can also be established. In opposing summary judgment, the 

Hardings established a genuine dispute of material fact concerning whether TTS is the alter-ego 

of the F&P and Mr. Finkelstein, and Ms. Smalls can establish the same for J&M.
7
 TTS’s alter-

ego status is just one of many common questions of fact and law that Mr. Harding and Ms. 

Smalls share with the Classes (establishing typicality). Finally, Mr. Harding and Ms. Smalls’ 

interests (and those of their chosen counsel) are completely aligned with the Classes and 

adequacy of representation would not be an issue. 

 Mr. Harding and Ms. Smalls’ alter-ego legal theory forms the unified core of their own 

claims and the claims of absent class members, thus establishing predominance of common 

issues under Rule 23(b)(3) and the cohesion required by Rule 23(b)(2). If TTS is the alter-ego of 

the legal defendants, individual questions of whether F&P and J&M reasonably engaged TTS to 

perform a particular service in a particular client’s case disappear. Instead, if TTS is an alter-ego, 

then the use of TTS in any client’s case automatically establishes liability, damages, and the need 

                                                 
6
 Plaintiffs reserve the right to seek certification of sub-classes if necessary.  

7
 Defendants only sought permission to move for summary judgment on Ms. Smalls’ claim based 

on lack of standing, and although they eventually tried to dismiss Ms. Smalls’ case based on the 

merits of her claims in briefing, the Court rebuffed those efforts, stating “Defendants were 

explicitly informed that their motion for summary judgment must be limited to the issues raised 

in their letter seeking leave to file[.]” Ms. Smalls could have, but did not, submit factual evidence 

establishing that TTS was the alter-ego of J&M and Mr. Finkelstein and will do so in support of 

her motion for class certification. 
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for class-wide declaratory relief, as it is unethical and unlawful for a law firm or a lawyer to 

charge a client for law firm overhead or more than the direct cost associated with providing in-

house services. Defendants embrace the fact that they make a profit on TTS services but dispute 

whether TTS is an alter-ego of the law firms. Thus, if Plaintiffs prove their alter-ego theory, 

liability and the existence of damages are established and the only remaining issue then becomes 

the extent and calculation of damages in each class members’ case, issues that courts uniformly 

recognize as one that does not prevent class certification under Fed. R. Civ. P. 23(b)(3).
8
 

 5. Conclusion 

 A motion for class certification is procedurally and substantively proper. The purpose of 

Defendants’ summary judgment motion was to narrow the claims that would be considered for 

class certification and trial. The Court largely denied Defendants motion for summary judgment 

and Mr. Harding and Ms. Smalls should be afforded the opportunity to demonstrate to the Court 

that class certification of the remaining claims is proper. 

      Respectfully, 

 

      /s/ Olimpio Lee Squitieri     

 Olimpio Lee Squitieri  

 

 

cc: All Counsel of Record (via CM/ECF) 

                                                 
8
 Absent class members are also ascertainable. Defendants have a comprehensive electronic 

filing system containing extensive information and communications regarding each of their 

clients’ cases, as well as records of each TTS invoice.  
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