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I, Stephen M. Bundy, declare as follows:
1.

I have personal knowledge of the facts set forth herein, and if called as a witness, I

could competently testify to them.
2.

I am a lawyer and Professor of Law, Emeritus at the Law School of the University

5

of California at Berkeley. Throughout my academic career, my central concerns have been

6

professional responsibility and legal ethics, complex litigation, and alternative dispute resolution.

7

I regularly taught the required professional responsibility course. My complex litigation and

8

alternative dispute resolution courses also had substantial legal ethics content, focusing on the

9

ethics of negotiation and settlement. I have also taught professional ethics to practicing lawyers,

10

in both public and private law offices and in continuing legal education programs. I have

11

extensive experience as a lawyer in private practice dealing with ethical issues, on behalf of

12

clients, lawyers, and law firms, both private and public. I have testified as an expert many times

13

on legal ethics issues by declaration, deposition and at trial. I recently completed serving as Chair

14

of the California State Bar’s Committee on Professional Responsibility and Conduct, and

15

currently serve as Special Advisor to that Committee. A copy of my curriculum vitae is attached

16

hereto as Exhibit A.

17

3.

I understand that this declaration will be offered to assist the court in determining

18

the conditions that must be satisfied for a member of the proposed class in this action to request

19

exclusion from the class. The declaration takes as given three legal propositions. First, the right

20

to request exclusion is an individual right that must be exercised individually. Second, a central

21

aim in setting conditions for the exercise of that right is to ensure that each opt-out is actually

22

authorized and represents the class member’s informed decision whether to accept or reject the

23

relief offered in the settlement. Third, in setting conditions for an opt-out by a class member

24

represented by counsel, the court may properly take into account the risk that counsel may not

25

have provided the individualized and disinterested advice required by the Rules of Professional

26

Conduct, and, if such a risk is present, may properly condition the right to opt-out to guard

27

against that risk.

28

4.

In making this declaration, I have assumed the following facts:
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Keller Lenkner represents approximately 125,000 individual clients who

2

presently have lodged or filed demands with the American Arbitration Association (“AAA”)

3

against Intuit. Keller Lenkner claims to represent each of those clients on an individualized,

4

rather than a collective, basis. The clients’ demands were submitted in stages: a first and second

5

wave totaling 10,497 individual demands in October 2019 and January 2020; a third wave of

6

34,754 additional demands in March 2020; and fourth and fifth waves totaling 88,785 demands in

7

October 2020.

8

F ENW ICK & W ES T LLP

a.

b.

A preliminary review of the 45,000 first, second and third wave claims by

9

Intuit determined that approximately 12,000 were frivolous on their face because the claimants

10

were not customers of Intuit at all, paid Intuit nothing to file their taxes, or were not eligible for

11

the Free File offering that they allege Intuit failed to disclose to them. Based upon the

12

information provided by Intuit, Keller Lenkner has now withdrawn approximately 8,300 of those

13

claims, but the remainder are still on file.

14

c.

Apart from those with facially defective claims as described above, Keller

15

Lenkner’s clients are all presumably members of the settlement class in this action, which

16

consists of persons within the United States who, from January 1, 2015 to November 1, 2020,

17

paid to use TurboTax on line in a year in which they were eligible to file for free with the

18

TurboTax Free File Program (known from 2015-2018 as “TurboTax Freedom Edition,” known in

19

2019 as “TurboTax Free File Program,” and known in 2020 as “IRS Free File Program Delivered

20

by Turbo Tax.”) The claims of the class members in this case share common questions of law or

21

fact and those questions predominate. Such questions include whether under California law,

22

Intuit’s alleged practices were unfair and deceptive, whether the alleged deception was material,

23

and, if so, what remedies would be available.

24

d.

Like other members of the settlement class, Keller Lenkner’s clients differ

25

from each other in the value of their best alternative to accepting the proposed class settlement.

26

For those clients, the evident alternative to participating in the proposed class settlement is to

27

continue to pursue their claims in arbitration, seeking to obtain relief from an arbitrator or a

28

favorable individual settlement. First, those clients differ in the expected value of their claims on
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1

the merits, due to the facts of their individual cases and the differences between the various state

2

laws that Keller Lenkner asserts are applicable to their clients’ arbitration claims. For example, in

3

addition to the facially defective claims described above, Intuit has identified tens of thousands of

4

claimants among the first 45,000 claims filed whose claims are likely to fail on the merits because

5

of their tax filing history and has informed Keller Lenkner about its defenses to those claims. If

6

Keller Lenkner’s pre-filing investigation of the 89,000 fourth and fifth wave claims was

7

comparable to that conducted on earlier waves, then it is likely that (a) many thousands of those

8

claims are frivolous or will fail on the merits and (b) Keller Lenkner has not conducted an

9

investigation of those claims that is sufficient to determine the individual circumstances of each

10
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11

of its clients.
e.

Keller Lenkner’s clients’ claims are also at different stages of the

12

arbitration process. The roughly 89,000 claims submitted in October in the fourth and fifth waves

13

have been lodged with the AAA but the initial filing fees have not been paid—hence, those

14

claims are not yet deemed filed under the AAA Rules. Of the more than 45,000 claims in the

15

first, second and third waves, approximately 8,300 were withdrawn after Intuit pointed out their

16

lack of merit. For thousands of other clients, Keller Lenkner advanced the initial fee required for

17

those claims to be deemed filed under the AAA Rules. Intuit has paid the filing fees for the first

18

three waves of cases, totaling over $7 million. In a smaller number of those cases, the AAA has

19

initiated arbitration, requiring Intuit to pay its case management fee of $1,400 per case. Finally,

20

in a still smaller number of cases, the AAA has appointed arbitrators and Intuit has paid the

21

$1,500 for arbitrator’s compensation.

22

f.

The forgoing differences among Keller Lenkner’s clients necessarily mean

23

that those clients also differ in the likelihood that each would be able to negotiate an

24

individualized non-merits based settlement reflecting the costs which Intuit is contractually

25

obligated to pay to support the arbitration. Some clients’ individual ability to threaten the

26

imposition of those costs is no longer credible, because Intuit has already paid some or all of

27

those costs. For others, the client’s case is so weak that, were the client to pursue a claim, the

28

client would run a substantial risk of being held financially responsible for some or all of those
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The differing situations of Keller Lenkner’s clients mean that they also

have differing interests. While some Keller Lenkner clients may benefit by requesting exclusion

4

from the class, many others could benefit from accepting the proposed settlement, which will

5

offer relief that has been preliminarily determined to be fair, reasonable, and adequate, even

6

though the settlement does not provide any class member with a substantial non-merits based

7

premium reflecting Intuit’s costs of arbitration. Some clients would be likely to accept such a

8

settlement because of weaknesses in their claims that might lead to no recovery in arbitration, or

9

even an award of sanctions against them. Others would accept such a settlement because they

11

ATTO RNEY S

g.

3

10
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costs under the AAA Rules and the arbitration provision in the TurboTax Terms of Service.

would rather have the money now, are averse to risk, or regard it as a fair compromise.
h.

Keller Lenkner will realize substantially more financial benefit from an

12

individual claim that is settled outside of litigation than from one that is resolved in this action.

13

The terms of Keller Lenkner’s retention agreement with its clients in this matter are not known.

14

In a similar litigation in Minnesota, however, the firm’s standard retention agreement provided

15

that in the event of any resolution of an individual claim before the commencement of an

16

arbitration or court case in which the client was a named party the firm would receive a $750 flat

17

fee. Conversely, in the event of a class settlement, the firm would receive no fee of any kind.

18

Declaration of Warren Postman in Opposition to CenturyLink’s Motion to Disqualify Counsel

19

and Require Corrective Notice ¶¶ 42, 85, In re CenturyLink Sales Practices and Securities

20

Litigation, MDL No. 17-2795 (MJD/KMM), May 15, 2020). In addition, for every client who

21

has already filed a claim in arbitration but decides to participate in the class settlement, Keller

22

Lenkner will forfeit the $200 filing fee that it advanced on behalf of that client. Assuming that the

23

fee agreements in this case contain provisions similar to those in CenturyLink, Keller Lenkner has

24

a strong financial incentive to disfavor any of its clients settling as part of a class action.

25

i.

Keller Lenkner has taken actions, in connection with both this and other

26

similar cases, which have effectively treated their clients’ differing situations and interests as

27

uniform when in fact they were not. In the CenturyLink litigation, Keller Lenkner undertook a

28

mass opt-out after giving “the same blanket advice to opt out to all 22,000 of its clients.” In re
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1

CenturyLink Sales Practices and Securities Litigation, 2020 WL 3512807, *3 (D. Minn. 2020).

2

The blanket advice was framed in terms of the average recovery per class member, without any

3

effort to inform clients of what each could personally expect to receive under the settlement or

4

how that would compare with the amount and timing of their expected recovery should they

5

decide to opt-out. Moreover, the record suggested that Keller Lenkner had not gathered sufficient

6

information about each of its clients to provide such advice. More recently, in Intuit Inc. v. 9,933

7

Individuals, Lead Case No. 20 STCV22761 (L. A. County Superior Court), a state court litigation

8

related to this action, Keller Lenkner requested and advocated for an injunction that would have

9

barred all its clients from being included in the terms of this settlement, effectively preventing

10

any of them receiving or considering the offer made here. These prior actions are discussed in

11

more detail below.
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13

5.

The relevant ethical framework is as follows:
a.

Keller Lenkner has a duty of undivided loyalty to each of its clients. That

14

duty forbids Keller Lenkner from taking an action for the benefit of one client that is adverse to

15

another client’s interests. Flatt v. Superior Court, 9 Cal. 4th 275, 289 (1994). The duty of loyalty

16

is not limited to disloyal acts: it also bars Keller Lenkner from placing itself in a position where

17

disloyalty may be required, whether by favoring one client’s interest over another or by

18

reconciling them in a situation where both should be fully enforced. Flatt, 9 Cal 4th at 289;

19

American Airlines, Inc. v. Sheppard, Mullin, Richter & Hampton, 96 Cal. App. 4th 1017, 1043

20

(2002). The lawyer is equally forbidden from taking action adverse to a client to serve the

21

lawyer’s own financial or reputational interest. An action is adverse to a client’s interest when it

22

is “unfavorable in the sense of something that generally could cause injury even if in any

23

particular case it does not do so”—actual injury is not required. California Formal Opinion No.

24

2011-182 (relying on Ames v. State Bar, 8 Cal. 3d 910, 917 (1973)).

25

b.

Consistent with the duty of loyalty, a lawyer may not represent a client if

26

the representation is directly adverse to another client, California Rule of Professional Conduct

27

(“CRPC”) 1.7(a), or if “there is a significant risk the lawyer’s representation of the client will be

28

materially limited by the lawyer’s responsibilities to…another client…or by the lawyer’s own
DECLARATION OF STEPHEN MCG. BUNDY ISO
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1

interests,” CRPC 1.7(b), unless the client gives informed written consent. Informed written

2

consent to a potential conflict is effective only “after the lawyer has communicated and

3

explained” in writing “(i) the relevant circumstances and (ii) the material risks, including any

4

actual and reasonably foreseeable adverse consequences of the proposed course of conduct.”

5

CRPC 1.0.1(e)-(e-1). Even a fully informed written consent cannot excuse a conflict unless “the

6

lawyer reasonably believes that the lawyer will be able to provide competent and diligent

7

representation to each affected client.” CRPC 1.7(d)(1).

8
9

c.

in the context of settlement.

ATTO RNEY S

AT

LAW

10
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The professional rules are highly sensitive to the risk of conflict of interest

i.

The decision whether to accept a settlement is for the client, not the

11

lawyer. Under the California Rules of Professional Conduct, “[a] lawyer shall abide by a client’s

12

decision whether to settle a matter.” CRPC 1.2. This allocation of authority reflects both that the

13

decision to settle affects the vital interests of the client and that those interests will often differ

14

from those of the lawyer. The client’s right to decide is so fundamental that it cannot be

15

contracted away: a contract provision requiring that the lawyer consent to the client’s settlement

16

is void as against public policy. Matter of Van Sickle, 4 Cal. State Bar Rptr. 980, 989, 2006 WL

17

2465633 (Review Department 2006). The law of settlement often protects the client’s right to

18

decide by requiring clear evidence that the client has in fact exercised it personally. For example,

19

California courts have relied on the principle of client control of settlement to hold that under

20

California Code of Civil Procedure §664.6, a written agreement or stipulation signed only by a

21

party’s attorney, but not by the party, cannot be summarily enforced. Levy v. Superior Ct., 10

22

Cal. 4th 578, 583-86 (1995).

23

ii.

To protect the client’s right to decide, the Rules of Professional

24

Conduct deprive the lawyer of any discretion to withhold information about the fact or material

25

terms of a settlement offer like the one made here. Instead, a lawyer must communicate to the

26

client “all amounts, terms and conditions” of any written settlement offer in a civil matter. CRPC

27

1.4.1.

28

iii.

Once those terms have been communicated to the client, the lawyer
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1

must “exercise independent judgment and render candid advice” about whether to accept the

2

offer, framed with attention to the specifics of the client’s claim and expressed interests. CRPC

3

2.1.
iv.

LAW
AT

Though the basic ethical rules governing settlement are designed

5

with the risk of conflict of interest in mind, when that risk is formally identified it triggers

6

additional protections designed to ensure that the client’s consent is both actual and informed.

7

For example, where the settlement is on behalf of two or more clients, any aggregate settlement

8

of those claims requires all clients’ informed written consent, following disclosure of each

9

client’s participation in the settlement. CRPC 1.8.7. As noted above, similar disclosure and

10

consent requirements apply under Rule 1.7 (b) when the lawyer’s personal interests give rise to a

11

potential conflict.

12

ATTO RNEY S

F ENW ICK & W ES T LLP

4

v.

Collectively, these rules reflect an awareness that with respect to

13

the question of settlement, the financial and personal interests of individual joint clients often

14

differ from each other and from the interests of the lawyer, and that when those interests diverge,

15

each client’s individual power of decision must be protected. Moreover, they use specific

16

strategies for accomplishing that goal: (1) requiring stronger evidence of personal consent by the

17

client, and (2) taking additional steps to ensure that the client’s decision is informed, both by

18

restricting the lawyer’s ability to withhold information and by requiring additional detailed

19

disclosures to the client where a risk of conflict has been identified.

20

6.

When a lawyer represents many clients with small claims who receive settlement

21

offers from the same defendant, lawyer-client conflicts of interest may incline the lawyer not to

22

provide each client with the individuated and unbiased advice to which the client is entitled.

23

Providing uniform advice is less expensive for the lawyer than providing individuated advice,

24

because it requires less investigation of the client’s individual situation and less individual

25

tailoring of settlement related communications. Providing uniform advice may also benefit the

26

lawyer by discouraging some clients from taking a course that would be advantageous to them but

27

disadvantageous to the lawyer. Finally, providing uniform advice may also violate the principle

28

that a lawyer may not favor one client over another, because such advice benefits those clients
DECLARATION OF STEPHEN MCG. BUNDY ISO
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1

whose situations happen to match the advice given, but harms those whose individual situations

2

make that advice misleading or harmful.
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3

7.

Where the number of clients is very large, as it is here, the risk of such conflicts is

4

heightened by structural features of the representation. The lawyer’s financial stake in

5

minimizing the costs of giving individuated advice or encouraging some clients to accept or reject

6

a settlement may be very large, while the amount at stake for any individual client is relatively

7

small. As in a class action, the client may have little incentive or ability to monitor the lawyer or

8

insist on better performance, and other incentives to good behavior, such as the client’s ability to

9

provide word of mouth referrals or future business, are wholly absent. Unlike in a class action

10

however, there is normally no external monitoring from the court to protect against those

11

conflicts.

12

8.

On the assumed facts, Keller Lenkner’s clients are differently situated with respect

13

to the proposed settlement in this action. If provided with individuated and unbiased advice,

14

some would accept the settlement. In my opinion, the structural features of this case, coupled

15

with Keller Lenkner’s conduct in the CenturyLink litigation and the Intuit v. 9,333 Individuals

16

case, suggest that there is a substantial risk that Keller Lenkner’s clients will not receive the

17

disinterested and individualized advice to which they are entitled in order to evaluate the

18

proposed settlement.

19

9.

The structural conflict of interest here is substantial. With 125,000 clients, the

20

potential cumulative cost to Keller of providing individualized advice to each client is great, since

21

it would require Keller to become familiar with their cases and to tailor advice to their situations.

22

Because settlements in the class action will result in no payment to Keller and may result in the

23

effective forfeiture of substantial sums already advanced to support claims in arbitration, Keller

24

has an additional strong financial incentive not to provide individuated advice that might cause

25

some of its clients to accept the class action settlement. In addition, because the situations of its

26

clients differ, providing uniform advice here has the potential to benefit some clients while

27

harming others.

28

10.

Given lawyer-client confidentiality, it is not possible to know with certainty
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1

whether Keller Lenkner has complied, or will in the future comply, with its ethical obligation to

2

provide disinterested, individualized advice to its each of its clients about the proposed class

3

settlement. But Keller Lenkner’s conduct in other similar and related litigation provides

4

substantial reason for concern.
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11.

In the CenturyLink class action, Keller Lenkner sought to opt over 22,000 clients

6

out of the proposed settlement. The court determined that Keller Lenkner had given each client

7

identical written advice with respect to the settlement, focusing on the average settlement per

8

class member, without any effort to tell each client what they personally could expect to receive

9

under the settlement and how it would compare with their expected recovery if they continued to

10

pursue arbitration. The facts also suggest that Keller Lenkner had not gathered sufficient

11

information about each client’s claim to provide individuated advice, since many of the opt out

12

requests did not include basic information about the client’s claim, required under the court’s

13

order granting preliminary approval, that would ordinarily have been gathered in the course of

14

such an investigation.

15

12.

More recently, in the Intuit v. 9,333 Individuals litigation, Keller Lenkner sought

16

an injunction that would have barred all its clients from being included in the terms of this class

17

action settlement. In doing so, Keller Lenkner violated its duty of loyalty to those clients who

18

could benefit from considering or participating in such a settlement, because the relief sought was

19

directly adverse to them. The injunction also served Keller Lenkner’s financial interest in

20

maximizing the number of clients who pursue individual arbitration (where substantial fees can

21

be obtained) and minimizing the number who settle in a class action, where Keller Lenkner would

22

receive no compensation. For the information of the Court, I attach as Exhibit B my prior

23

declaration in the Intuit v. 9,333 Individuals lawsuit, which contains a more detailed analysis of

24

Keller Lenkner’s conflict in seeking that injunction.

25

13.

Keller Lenkner’s conduct in seeking the injunction in Intuit v. 9,333 Individuals

26

was inconsistent with its duty to provide individualized representation to each of its clients

27

because it assumed, at least implicitly, that all Keller Lenkner clients would benefit from the

28

proposed injunction, even though it should have been evident that that was not the case. Equally
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Stephen McG. Bundy
Law Office
Stephen Bundy Law
92 Hazel Road
Berkeley, CA 94705
(510) 912-7707
sbundy@stephenbundylaw.com

Academic Office
School of Law, Rm. 304
University of California
Berkeley CA 94720
(510) 642-1970
sbundy@berkeley.edu

PRESENT EMPLOYMENT
Stephen Bundy Law, Berkeley. CA
Professor of Law, Emeritus, School of Law, University of California at Berkeley
PREVIOUS POSITIONS
2007-2019
Taylor & Patchen (formerly Taylor & Co.), LLP, San Francisco, CA, Attorney and Of
Counsel 2007-2019
2017
Professor of Law (recalled), School of Law, University of California at Berkeley, Spring
Semester 2017 (Complex Litigation)
2016
Visiting Professor, Stanford Law School, Spring Quarter 2016 (Advanced Procedure)
1992-2013
Professor of Law, School of Law, University of California at Berkeley
Principal Courses: Civil Procedure; Complex Litigation, Professional
Responsibility, Legal Profession, Law and Ethics of Lawyering
Seminars: Access to Justice; Civil Justice Workshop; Alternative Dispute
Resolution; Civil Justice Reform; Lawyers and Clients; Lawyers and Conflict
Resolution
2004-2006
Associate Dean, Capital Projects, School of Law, University of California at Berkeley
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1995
Visiting Professor, Stanford Law School
1994-1995
Associate Dean, J.D. Program, School of Law, University of California at Berkeley
1984 - 1992
Acting Professor, School of Law, University of California at Berkeley
1979 - 1984
Associate, Cravath, Swaine & Moore, New York, NY - specializing in litigation
1978 - 1979
Law Clerk, Honorable John J. Gibbons, U.S. Court of Appeals for the Third Circuit
1973 - 1975
Assistant to Manager, Buck Mountain Cattle Company, Covelo, California
EDUCATION
J.D., 1978, School of Law, University of California at Berkeley
B.A., 1973, magna cum laude, Harvard College
PRINCIPAL PUBLICATIONS
Pleading and Procedure: Cases and Materials (11th ed. 2015) (with G. Hazard, W.
Fletcher & A. Bradt)
Moral Advice and Professional Obligation: A Case Study, 10 Ohio St. J. Crim. L. 169
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1

I, Stephen M. Bundy, declare as follows:

2

1.

3
4

I have personal knowledge of the facts set forth herein, and if called as a witness, I could

competently testify to them.
2.

I am a lawyer and Professor of Law, Emeritus at the Law School of the University of

5

California at Berkeley. Throughout my academic career, my central concerns have been professional

6

responsibility and legal ethics, complex litigation, and alternative dispute resolution. I regularly taught

7

the required professional responsibility course. My complex litigation and alternative dispute resolution

8

courses also had substantial legal ethics content, focusing on the ethics of negotiation and settlement. I

9

have also taught professional ethics to practicing lawyers, in both public and private law offices and in

10

continuing legal education programs. I have extensive experience as a lawyer in private practice dealing

11

with ethical issues, on behalf of clients, lawyers, and law firms, both private and public. I have testified

12

as an expert many times on legal ethics issues by declaration, deposition and at trial. I recently

13

completed serving as Chair of the California State Bar’s Committee on Professional Responsibility and

14

Conduct, and currently serve as Special Advisor to that Committee. A copy of my curriculum vitae is

15

attached hereto as Exhibit A.

16
17

3.

In making this declaration, I have assumed the following facts:
a.

Keller Lenkner represents approximately 125,000 individual clients who presently

18

have lodged or filed demands with the American Arbitration Association (“AAA”) against Intuit. Keller

19

Lenkner claims to represent each of those clients on an individualized, rather than a collective, basis.

20

The clients’ demands were submitted in stages: a first and second wave totaling 10,497 individual

21

demands in October 2019 and January 2020; a third wave of 34,754 additional demands in March 2020;

22

and fourth and fifth waves totaling 88,785 demands in October 2020.

23

b.

In this action, Keller Lenkner, representing roughly 41,000 clients, is seeking an

24

injunction that would bar Intuit from entering into a class-action settlement that includes any Intuit

25

customers who are represented by Keller Lenkner and “currently engaged in arbitration” against Intuit.

26

For purposes of this opinion, I assume that this injunction would prevent all of Keller Lenkner’s clients

27

from receiving or accepting an offer made as part of the settlement of a federal class action, even if the

28

client, advised by Keller Lenkner, would find the offer preferable to continuing their claim in arbitration.
2
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1

c.

The claims of Keller Lenkner’s clients are at different stages of the arbitration

2

process. The roughly 89,000 claims submitted last month in the fourth and fifth waves have been

3

lodged with the AAA but the $200 initial filing fees have not been paid—hence, those claims are not yet

4

deemed filed under the AAA Rules. Of the more than 45,000 claims in the first, second and third

5

waves, approximately 8,300 were withdrawn after Intuit pointed out their lack of merit. For thousands

6

of other clients, Keller Lenkner has advanced the $200 initial fee required for those claims to be deemed

7

filed under the AAA Rules. Intuit has paid the filing fees for the first three waves of cases, totaling

8

nearly $13 million. In a smaller number of those cases, the AAA has initiated arbitration, requiring

9

Intuit to pay its case management fee of $1,400 per case. Finally, in a still smaller number of cases, the

10

AAA has appointed arbitrators and Intuit has paid the $1,500 for arbitrator’s compensation.

11

d.

Keller Lenkner’s clients also differ in the expected value of their claims on the

12

merits, due to the facts of their individual cases and the differences between the various state laws that

13

Keller Lenkner asserts are applicable to their clients’ claims. A preliminary review of the 45,000 first,

14

second and third wave claims by Intuit determined that approximately 12,000 were frivolous on their

15

face. Keller Lenkner has now withdrawn approximately 8,300 of those claims, but the remainder are

16

still on file. In addition, Intuit has identified tens of thousands of claimants whose claims are likely to

17

fail on the merits because of their tax filing history and has informed Keller Lenkner about those claims.

18

If Keller Lenkner’s pre-filing investigation of the 89,000 fourth and fifth wave claims was comparable

19

to that conducted on earlier waves, then it is likely that (a) many thousands of those claims are frivolous

20

or will fail on the merits and (b) Keller Lenkner does not yet know which individual clients fall into that

21

category.

22

e.

Finally, Keller Lenkner’s 125,000 clients also vary in the extent to which they can

23

credibly threaten to impose on Intuit the costs which Intuit is contractually obligated to pay to support

24

the arbitration, including the $2,900 per case in case management fees and arbitrator compensation. For

25

some clients, that threat is no longer credible, because Intuit has already paid some or all of those costs.

26

For others, the client’s case is so weak that, were the client to pursue a claim, the client would run a

27

substantial risk of being held financially responsible for some or all of those costs under the AAA Rules

28

and the arbitration provision in the TurboTax Terms of Service.
3
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1

f.

For all these reasons, many of Keller Lenkner’s arbitration clients could benefit

2

from considering, and participating in, a class action settlement of claims against Intuit reached in

3

federal court in compliance with Rule 23 of the Federal Rules of Civil Procedure, even if the monetary

4

terms of that settlement do not provide class members with a substantial non-merits based premium

5

reflecting Intuit’s costs of arbitration. Some clients would be likely to accept such a settlement because

6

of weaknesses in their claims that might lead to no recovery in arbitration, or even an award of sanctions

7

against them. Others would accept such a settlement because they would rather have the money now,

8

are averse to risk, or regard it as a fair compromise. This assumption is supported by evidence about the

9

actual preferences of current Keller Lenkner clients. Intuit offered 101 of those clients an individualized

10

settlement proposal in which each would receive in settlement any sums paid to Intuit to file their taxes

11

in years where they were eligible to file using the TurboTax Free File program (that is, the full amount

12

of their potential out of pocket damages). After consulting with Keller Lenkner, 23 of those 101 clients

13

(22.77%) accepted the offer, even though the settlement included no premium to reflect Intuit’s potential

14

arbitration costs. It is reasonable to assume that, all other things being equal, many Keller Lenkner

15

clients would be even more likely to accept such an offer if made as part of a class action settlement that

16

had already received preliminary fairness approval from a federal court.

17

g.

Keller Lenkner will realize substantially more financial benefit from an

18

individual claim that is settled outside of litigation than from one that is settled as part of a class action.

19

The terms of Keller Lenkner’s retention agreement with its clients in this matter are not known. In a

20

similar litigation in Minnesota, however, the firm’s standard retention agreement provided that in the

21

event of any resolution of an individual claim before the commencement of an arbitration or court case

22

in which the client was a named party the firm would receive a $750 flat fee. Conversely, in the event

23

of a class settlement, the firm would receive no fee of any kind. Declaration of Warren Postman in

24

Opposition to CenturyLink’s Motion to Disqualify Counsel and Require Corrective Notice ¶¶ 42, 85, In

25

re CenturyLink Sales Practices and Securities Litigation, MDL No. 17-2795 (MJD/KMM), May 15,

26

2020). Assuming that the fee agreements in this case contain similar provisions, Keller Lenkner has a

27

strong financial incentive to disfavor any of its clients settling as part of a class action.

28
4
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1
2

4.

Opinion 1: Keller Lenkner’s Conflict of Interest
a.

Keller Lenkner has a duty of undivided loyalty to each of its clients. That duty

3

forbids Keller Lenkner from taking an action for the benefit of one client that is adverse to another

4

client’s interests. Flatt v. Superior Court, 9 Cal. 4th 275, 289 (1994). The duty of loyalty is not limited

5

to disloyal acts: it also bars Keller Lenkner from placing itself in a position where disloyalty may be

6

required, whether by favoring one client’s interest over another or by reconciling them in a situation

7

where both should be fully enforced. Flatt, 9 Cal 4th at 289; American Airlines, Inc. v. Sheppard,

8

Mullin, Richter & Hampton, 96 Cal. App. 4th 1017, 1043 (2002). The lawyer is equally forbidden from

9

taking action adverse to a client to serve the lawyer’s own financial or reputational interest. An action is

10

adverse to a client’s interest when it is “unfavorable in the sense of something that generally could cause

11

injury even if in any particular case it does not do so”—actual injury is not required. California Formal

12

Opinion No. 2011-182 (relying on Ames v. State Bar, 8 Cal. 3d 910, 917 (1973)).

13

b.

Consistent with the duty of loyalty, a lawyer may not represent a client if the

14

representation is directly adverse to another client, California Rule of Professional Conduct (“CRPC”)

15

1.7(a), or if “there is a significant risk the lawyer’s representation of the client will be materially limited

16

by the lawyer’s responsibilities to…another client…or by the lawyer’s own interests, CRPC 1.7(b),

17

unless the client gives informed written consent. Informed written consent to a potential conflict is

18

effective only “after the lawyer has communicated and explained” in writing “(i) the relevant

19

circumstances and (ii) the material risks, including any actual and reasonably foreseeable adverse

20

consequences of the proposed course of conduct.” CRPC 1.0.1(e)-(e-1). Even a fully informed written

21

consent cannot excuse a conflict unless “the lawyer reasonably believes that the lawyer will be able to

22

provide competent and diligent representation to each affected client.” CRPC 1.7(d)(1).

23

c.

The professional rules are also highly sensitive to the risk of conflict of interest in

24

the context of settlement. The decision whether to accept a settlement is for the client, not the lawyer.

25

Under the California Rules of Professional Conduct, “[a] lawyer shall abide by a client’s decision

26

whether to settle a matter.” CRPC 1.2. To protect the client’s right to decide, a lawyer must

27

communicate to the client “all amounts, terms and conditions” of any written settlement offer in a civil

28

matter. CRPC 1.4.1. Once those terms have been communicated to the client, the lawyer must
5
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1

“exercise independent judgment and render candid advice” about whether to accept the offer, framed

2

with attention to the specifics of the client’s claim and expressed interests. CRPC 2.1. Where the

3

settlement is on behalf of two or more clients, any aggregate settlement of those claims requires all

4

clients’ informed written consent, following disclosure of each client’s participation in the settlement.

5

CRPC 1.8.7. These rules reflect an awareness that the financial and personal interests of individual

6

clients and of the lawyer often differ with respect to the question of settlement, as they do here, and that

7

when such conflicts exist, the client’s individual power of decision must be protected.

8
9

d.

Keller Lenkner’s advocacy for an injunction that would bar all its clients from

being included in the terms of a class action settlement violates its duty of undivided loyalty to those

10

clients who could benefit from considering or participating in such a settlement. On the assumed facts,

11

many Keller Lenkner clients fall into that category. Because those clients could benefit from such a

12

settlement, the relief sought is adverse to them. Moreover, the conflict is actual—Keller Lenkner’s

13

advocacy of the injunction foreseeably will result in harm to those clients. This course of action is

14

especially troubling because Keller Lenkner also has a substantial financial interest in maximizing the

15

number of clients who pursue individual arbitration (where substantial fees can be obtained) and

16

minimizing the number who settle in a class action, where Keller Lenkner would receive no

17

compensation.

18

e.

It does not matter that Keller Lenkner may reasonably believe the injunction

19

would benefit some of its clients: the duty of loyalty does not permit Keller Lenkner to place the

20

interests of those clients ahead of the interests of those who could be harmed by the injunction. Nor

21

would it matter if Keller Lenkner reasonably believed that the injunction tended to enhance the

22

aggregate value of all its clients’ claims. Keller Lenkner has not been appointed to represent a class. It

23

therefore must treat its clients as individuals, not as an aggregate, and cannot properly trade off the

24

interests of some clients to maximize its or its clients’ total financial return from the litigation.

25

f.

The fact that each of Keller Lenkner’s clients may have a contractual right not to

26

participate in a class action settlement does not alter the conflict analysis. That is so because each client

27

is entitled to decide for him or herself whether to insist on that right or to waive it, and there are a

28

substantial number of Keller Lenkner clients who could benefit from waiving it in order to participate in
6
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1

a class action settlement. Keller Lenkner’s duty to those clients requires it to preserve their ability to

2

benefit from waiving that right. Instead, the injunction that Keller Lenkner is seeking would eliminate

3

that ability, and abort the process by which they could receive a class action settlement offer and reach

4

their own decision on whether to accept it.

5

g.

Keller Lenkner’s concern may be that its clients would be making a “mistake” by

6

entering into a future merits-based class action settlement when they could realize more money by

7

seeking an individual settlement that trades on Intuit’s costs of defense. But under the professional

8

rules, the decision to settle is for the client, not the lawyer. The remedy for client error is the lawyer’s

9

advice, not the lawyer’s veto. The proposed injunction, however, deprives all Keller Lenkner’s clients

10

of the right to decide the question of settlement, without regard to whether they would benefit from

11

exercising that right. This conflict is particularly troubling because the proposed injunction is not

12

necessary to protect those who might later individually decide to opt out of a class settlement. Keller

13

Lenkner can protect each of its clients’ individual right to make an informed decision by advising each

14

of them about the class settlement when and if it occurs.

15

h.

Assuming that Keller Lenkner sought written client consent to this conflict, that

16

consent cannot have cured it, for two reasons. First, such a consent would have required a written

17

explanation of the injunction, the conflicts to which it gave rise, and “the material risks, including any

18

actual and reasonably foreseeable adverse consequences” of seeking the injunction for those clients who

19

could benefit from a class action settlement. But Keller Lenkner simply has not learned enough about

20

the position of each of its individual clients to provide each client with an individuated explanation of

21

those risks and consequences. Without such an explanation, the client’s consent cannot be adequately

22

informed. Second, even if fully informed, such a consent cannot excuse an actual conflict of this kind,

23

because Keller Lenkner could not “reasonably” believe that seeking an injunction that harms some

24

clients is consistent with providing “competent and diligent representation to each [of them].” CRPC

25

1.7(d)(1).

26

5.

27
28

Opinion 2: Class Action Notice and Rule 4.2
a.

A class action notice from a federal court directed to each of Keller Lenkner’s

individual clients would not violate California Rule of Professional Conduct 4.2. Rule 4.2—the so7
BUNDY DECLARATION ISO INTUIT’S OPPOSITION TO DEFS.’ MOTION FOR PRELIMINARY INJUNCTION

Case 3:19-cv-02546-CRB Document 191-2 Filed 12/07/20 Page 9 of 26

1

called “no contact” ruleprohibits a lawyer representing a client from communicating, “directly or

2

indirectly about the subject of the representation with a person the lawyer knows to be represented by

3

another lawyer in the matter, unless the lawyer has the consent of the other lawyer.” CRPC 4.2 (a). The

4

prohibition on indirect communications “is intended to address situations where a lawyer seeks to

5

communicate with a represented person through an intermediary such as an agent, investigator or the

6

lawyer’s client.” Id. Comment [3]. The Rule does not prohibit lawyer “communications otherwise

7

authorized by law or a court order.” CRPC 4.2(c)(2).

8
9

b.

Rule 4.2 does not apply here because a class action notice from a federal court is

neither a “direct” communication by a lawyer nor an “indirect” communication through an intermediary

10

acting at the lawyer’s direction. Rather, it is a communication from the court, an independent

11

governmental entity with fiduciary obligations to the class. Thus, Rule 23(c)(2)(B) states that in an

12

action certified under Rule 23(b)(3) “the court must direct” notice to class members. Similarly, where

13

notice of a class action settlement is required under Rule 23(e)(1) “the court must direct notice” to all

14

class members who would be bound by the settlement. Consistent with that view, the model class action

15

notices from the Federal Judicial Center expressly state that “the court sent you this notice” and that it is

16

“not a solicitation from a lawyer.” See, e.g., Federal Judicial Center, Products Liability Class Action

17

Certification and Settlement: Full Notice (a copy of which is attached as Exhibit B to this declaration). 1

18

c.

If, implausibly, a class action notice from the court were somehow deemed a

19

lawyer communication within the meaning of Rule 4.2(a), it would nevertheless fall within the explicit

20

exception in Rule 4.2(c)(2) permitting communications “otherwise authorized by law or court order.”

21

d.

The conclusion that a class action notice from a federal court is not prohibited by

22

Rule 4.2 is also sound policy. Class action notice is required to be clear, concise and “in plain, easily

23

understood language,” Fed. R. Civ. P. 23(c)(2)(B), and should be sent only after the district court “has

24

given careful attention to the content and format of the notice…and any claim form class members must

25

submit to obtain relief.” Fed. R. Civ. P. 23 Advisory Committee Note on Rules2018 Amendment.

26

Because of these legal and procedural protections, notice approved and sent by a federal court does not

27
28

1

https://www.fjc.gov/sites/default/files/2016/ClaAct04.pdf (last accessed November 4, 2020).
8
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1

involve the risks of partisan overreaching or interference with the lawyer-client relationship that Rule

2

4.2 is intended to address.

3
4

I declare under penalty of perjury that the foregoing is true and correct, and that this declaration
was executed on November 6, 2020 in Berkeley, California.

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
9
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1
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Pleading and Procedure: Cases and Materials (11th ed. 2015) (with G. Hazard, W.
Fletcher & A. Bradt)
Moral Advice and Professional Obligation: A Case Study, 10 Ohio St. J. Crim. L. 169
(2012)
Pleading and Procedure: State and Federal (10th ed. Supplement 2010, 2011, 2012) (with
G. Hazard, C. Tait & W. Fletcher)
Pleading and Procedure: State and Federal (10th ed. 2009) (with G. Hazard, C. Tait & W.
Fletcher)
Pleading and Procedure: State and Federal (9th ed. 2005) (with G. Hazard, C. Tait & W.
Fletcher)
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An Introduction to American Legal Education and Training, in Sabubgaehyugkwa
Segyeui Sabubjedo [Judicial Reform and the Judicial Systems in the World] Vol. 2
(Society for Comparative Judicial Systems of the Korean Supreme Court, 2004) pp. 745754
Pleading and Procedure: State and Federal Supplement (8th ed. 2002, 2003, 2004) (with
G. Hazard, C. Tait & W. Fletcher)
Discovery, Legal Aspects in International Encyclopedia of the Social and Behavioral
Sciences (2001)
Court-Annexed Alternative Dispute Resolution in the United States and Korea: A
Comparative Analysis, 42 Seoul L.J.136 (2001)
Court Annexed Alternative Dispute Resolution: Does the American Experience Have
Implications for Korea? 5 Ilkam L. Rev. 265 (2000) (reprinted in Law in the Age of
Globalization 365 (Seoul 2000)).
Federal Preemption Considerations in Regulating Tobacco Advertising: A Guide for
Cities and Counties (Technical Assistance Legal Center 1998) (with Ellen J. Garber)
Legal Ethics Education in the First Year: An Experiment, 1995 Law & Contemporary
Problems 19
Valuing Accuracy: Filling Out the Framework, 23 Journal of Legal Studies 411 (1994)
Knowledge about Legal Sanctions, 92 Mich. L. Rev. 261 (1993) (with Einer R. Elhauge)
The Policy in Favor of Settlement in an Adversary System, 44 Hastings Law Journal 1
(1992)
Do Lawyers Improve the Adversary System? A General Theory of Litigation Advice and
its Regulation, 79 Calif. L. Rev. 313 (1991) (with Einer R. Elhauge)
Commentary on "Understanding Pennzoil v. Texaco": Rational Bargaining and Agency
Problems, 75 U.Va.L.Rev. 335 (1989)
Alternative Dispute Resolution in the United States (1987) (Report prepared for
the Eighth World Conference on Procedural Law)
PROFESSIONAL ACTIVITIES
Member, Committee on Professional Rules and Conduct (“COPRAC”), State Bar of
California 2015-present; Vice Chair 2018-19; Chair 2019-20
Expert Witness, 1987-Present
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Member, American Law Institute
Legal Advisory Panel, Technical Assistance Legal Center, Public Health Institute, 19982005
Mediator, Center for Public Resources, Oakland-Berkeley Firestorm Project, 1992
Ninth Circuit Advisory Group on Alternative Dispute Resolution, 1987-1990
United States Reporter, Alternative Dispute Resolution, Eighth World Conference on
Procedural Law, 1987
AAA Task Force on Alternative Dispute Resolution, 1984-1986
California Task Force on Attorney Discipline, 1985-1987
Admitted to Practice: New York, 1979; California, 2007; Southern District of New York,
1981; Northern District of California, 2007; Central District of California, 2007; Ninth
Circuit, 2007
LAW SCHOOL AND UNIVERSITY SERVICE
Law School
Appointments Committee (Chair 1999-2000); Academic Placement Committee;
Admissions Committee (Chair 2002-03); Building Committee (Law School liaison
for $18 million construction project, 1996-1997; Chair 2004-2006); Clerkship
Committee (Chair, 1985-86), Curriculum and Teaching Committee (Chair, 20012002), Tenure Advisory Committee (Chair, 2006-2008); Faculty Climate
Committee (2005-06)
Berkeley Campus
Rules and Jurisdiction Committee, 1992-94; Space and Capital Improvements
Committee, 1995-98; Southeast Quadrant Planning Committee, 1998; Privilege
and Tenure Committee 2003-05 (Chair, 2004-2005); Academic Commons
Program Committee 2005; Committee on Human Subjects, 2007-2008;
Chair, Berkeley Campus Police Review Board, 1997-2001
OTHER
Rutter Award for Teaching Distinction, Berkeley Law, 2011
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Exhibit B
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF STATE

If you were ever exposed to asbestos in
ABC Corporation products, you could get a
payment from a class action settlement.
A federal court authorized this notice. This is not a solicitation from a lawyer.
•

The settlement will provide $270 million to pay claims from those who are currently suffering from
an asbestos-related disease, as well as those exposed but not sick, who need medical monitoring.

•

To qualify, you must have been exposed to asbestos in ABC Corporation products. Your exposure
may have happened in different ways:

o Homeowners may have had ABC’s Xinsulation in their attics or walls.
o Workers may have installed ABC building products like Xbestos.
•

Your legal rights are affected whether you act or don’t act. Read this notice carefully.

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT:
SUBMIT A CLAIM FORM

The only way to get a payment.

EXCLUDE YOURSELF

Get no payment. This is the only option that allows you to ever be part
of any other lawsuit against ABC, about the legal claims in this case.

OBJECT

Write to the Court about why you don’t like the settlement.

GO TO A HEARING

Ask to speak in Court about the fairness of the settlement.

DO NOTHING

Get no payment. Give up rights.

•

These rights and options—and the deadlines to exercise them—are explained in this notice.

•

The Court in charge of this case still has to decide whether to approve the settlement. Payments will
be made if the Court approves the settlement and after appeals are resolved. Please be patient.

QUESTIONS? CALL 1-800-000-0000 TOLL FREE, OR VISIT ABCSETTLEMENT COM
PARA UNA NOTIFICACIÓN EN ESPAÑOL, LLAMAR O VISITAR NUESTRO WEBSITE
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WHAT THIS NOTICE CONTAINS
BASIC INFORMATION ………………………………….…………
1.
2.
3.
4.

Why did I get this notice package?
What is this lawsuit about?
Why is this a class action?
Why is there a settlement?

WHO IS IN THE SETTLEMENT……………………………………
5.
6.
7.
8.

PAGE 3

PAGE 4

How do I know if I am part of the settlement?
Which ABC products are included?
If I was exposed but do not have any disease, am I included?
I’m still not sure if I am included.

THE SETTLEMENT BENEFITS—WHAT YOU GET…………….…

PAGE 5

9. What does the settlement provide?
10. What can I get from the settlement?
11. What if I get sick, or I am exposed to asbestos in ABC products, in the future?

HOW YOU GET A PAYMENT—SUBMITTING A CLAIM FORM ……

PAGE 7

12. How can I get a payment?
13. When would I get my payment?
14. What am I giving up to get a payment or stay in the Class?

EXCLUDING YOURSELF FROM THE SETTLEMENT………………

PAGE 7

15. How do I get out of the settlement?
16. If I don’t exclude myself, can I sue ABC for the same thing later?
17. If I exclude myself, can I get money from this settlement?

THE LAWYERS REPRESENTING YOU….………………………...

PAGE 8

18. Do I have a lawyer in the case?
19. How will the lawyers be paid?

OBJECTING TO THE SETTLEMENT……………………………...

PAGE 8

20. How do I tell the Court that I don’t like the settlement?
21. What’s the difference between objecting and excluding?

THE COURT’S FAIRNESS HEARING……………………………..

PAGE 9

22. When and where will the Court decide whether to approve the settlement?
23. Do I have to come to the hearing?
24. May I speak at the hearing?

IF YOU DO NOTHING……………………………………………

PAGE 10

25. What happens if I do nothing at all?

GETTING MORE INFORMATION…………………………………

PAGE 10

26. Are there more details about the settlement?
27. How do I get more information?

QUESTIONS? CALL 1-800-000-0000 TOLL FREE, OR VISIT ABCSETTLEMENT COM
-2-
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BASIC INFORMATION
1. Why did I get this notice package?
You or someone in your family may have owned or lived in a home or other property with Xinsulation.
Or you or a family member may have worked around Xbestos, Xinsulation, or other asbestos-containing
products made or sold by ABC Corporation.
The Court sent you this notice because you have a right to know about a proposed settlement of a class
action lawsuit, and about your options, before the Court decides whether to approve the settlement. If the
Court approves it and after objections and appeals are resolved, an administrator appointed by the Court
will make the payments that the settlement allows. You will be informed of the progress of the
settlement.
This package explains the lawsuit, the settlement, your legal rights, what benefits are available, who is
eligible for them, and how to get them.
The Court in charge of the case is the United States District Court for the District of State, and the case is
known as Smith et al v. ABC Corporation, Case No. CV-00-1234. The people who sued are called
Plaintiffs, and the company they sued, ABC, is called the Defendant.
2. What is this lawsuit about?
The lawsuit claimed that ABC made and sold products knowing that the asbestos fibers contained in
them posed a danger to the health and safety of anyone exposed to them. The lawsuit claimed that
exposure increased the risk of developing asbestosis, mesothelioma, lung cancer, or other diseases that
scientists have associated with exposure to asbestos. ABC denies they did anything wrong.
3. Why is this a class action?
In a class action, one or more people, called Class Representatives (in this case Frederick Smith), sue on
behalf of people who have similar claims. All these people are a Class or Class Members. One court
resolves the issues for all Class Members, except for those who exclude themselves from the Class. U.S.
District Judge Jane Jones is in charge of this class action.
4. Why is there a settlement?
The Court did not decide in favor of Plaintiffs or Defendants. Instead, both sides agreed to a settlement.
That way, they avoid the cost of a trial, and the people affected will get compensation. The Class
Representative and the attorneys think the settlement is best for everyone who was injured or exposed.

QUESTIONS? CALL 1-800-000-0000 TOLL FREE, OR VISIT ABCSETTLEMENT COM
-3-
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WHO IS IN THE SETTLEMENT
To see if you will get money from this settlement, you first have to decide if you are a Class Member.
5. How do I know if I am part of the settlement?
Judge Jones decided that everyone who fits this description is a Class Member: All people exposed to
asbestos fibers in any ABC Corporation product any time before Month 00, 0000.
6. Which ABC products are included?
If you’re not sure whether you were exposed to ABC products, look at these pictures and captions:

DID YOU WORK AROUND OR INSTALL
ABC BUILDING PRODUCTS?

DID YOUR HOME EVER HAVE
XINSULATION?

ABC made Xbestos, Xinsulation, and other building
products called Ybestos and Zbestos. These products
were sprayed on during the construction of high-rise
office buildings and many other structures and homes.
You may have been exposed to asbestos by either
installing the products directly, or simply by working at
the site. You may have brought asbestos fibers home on
your clothing, exposing your family.

Xinsulation is in the attics and walls of older homes. It’s
loose, white, and fluffy. It’s shaped like a small cotton ball,
varying from silver-blue to gray-black. It is layered with a
glittery, puffy appearance that may have a translucent or
brownish hue. After years in the attic, the granules may
darken to black or gray. Be careful not to disturb it. It may
be underneath other types of insulation. The settlement
provides for someone to come and test it for you, if you call
and ask.

Did a family member ever work around ABC’s asbestos products? He or she may be included.
Did your home or property ever have Xinsulation? You’re included even if you don’t live there
anymore.

QUESTIONS? CALL 1-800-000-0000 TOLL FREE, OR VISIT ABCSETTLEMENT COM
-4-
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7. If I was exposed but do not have any disease, am I included?
Yes. You don’t have to have a disease to be part of this settlement. The Class includes all those who
have certain asbestos-related diseases. The Class also includes those who were exposed but are not
currently suffering from an asbestos-related disease and who may need medical monitoring—even those
who haven’t visited a doctor. The settlement payments are different for sick and for healthy people.
8. I’m still not sure if I am included.
If you are still not sure whether you are included, you can ask for free help. You can call 1-800-0000000 and ask for an independent inspector to come see if your insulation is Xinsulation. Some
government agencies warn that the asbestos in Xinsulation is dangerous to your health, so do not
disturb it. For more information, you can also visit the website, ABCSettlement com. Or you can
fill out and return the claim form described on page 7, in question 12, to see if you qualify.

THE SETTLEMENT BENEFITS—WHAT YOU GET
9. What does the settlement provide?
ABC has agreed to create an Injury Compensation Fund of $200 million for Class Members who have
been diagnosed with an asbestos-related disease, and another $70 million Medical Monitoring Fund for
assessing the health of those who were exposed but not currently suffering from an asbestos-related
disease. ABC will also pay claims for future injuries among Class Members already exposed who
request medical monitoring.
10. What can I get from the settlement?

ARE YOU INJURED?
If you have been diagnosed with an asbestos-related disease, you may be eligible for payment from the
Injury Compensation Fund. These are the payment amounts for specific asbestos-related diseases:
INJURY COMPENSATION FUND PAYMENTS
Disease
Mesothelioma
Lung Cancer
Other Cancer
Non-Malignant

Minimum

Maximum

Average

$10,000
$5,000
$2,500
$1,250

$100,000
$43,000
$16,000
$15,000

$20,000-$30,000
$9,000-$15,000
$4,000-$6,000
$3,000-$4,000

QUESTIONS? CALL 1-800-000-0000 TOLL FREE, OR VISIT ABCSETTLEMENT COM
-5-

Case 3:19-cv-02546-CRB Document 191-2 Filed 12/07/20 Page 22 of 26

If, after everyone sends in claim forms, the injury compensation claims total more than $200 million, the
payments will be reduced. If the injury compensation claims are less than $200 million, the payments
will be increased.
Your payment will be based on how severe your disease is, your medical expenses, and your lost
earnings. To get the minimum payment in the table above, you do not have to detail your expenses or
lost earnings. To get larger amounts up to the maximum amount, you’ll have to prove your medical
expenses and document your lost earnings.

WERE YOU EXPOSED TO ASBESTOS? HAVE YOU BEEN TESTED?
If you were exposed to one or more of ABC’s asbestos-containing products, but you are not currently
suffering from an asbestos-related disease, you may be eligible for payment from the Medical Monitoring
Fund according to this table:
MEDICAL MONITORING FUND PAYMENTS
Exposure to Asbestos

You have evidence of
exposure to asbestos in
an ABC product.

Medical Expenses

Payment

You do have evidence of your
medical expenses to test for an
asbestos-related disease.

$1,000 or your actual
expenses, whichever
is greater.

You don’t have evidence of your
medical expenses to test for an
asbestos-related disease.

$1,000

If, after everyone sends in claim forms, the medical monitoring claims total more than $70 million, the
payments will be reduced. If the total medical monitoring claims are less than $70 million, the payments
will be increased.
11. What if I get sick, or I am exposed to asbestos in ABC products, in the future?
If you were exposed to asbestos in ABC products before Month 00, 0000, you must send in a
claim form now, or you will not be able to get a payment under this settlement for injuries
that develop in the future. If you do send a claim form now, and in the future you develop symptoms
of the diseases listed in the table on page 5, in question 10, you will be eligible for a payment as shown in
that table.
If, in the future, you determine that you need medical monitoring from exposure that took place after
Month 00, 0000, then you are not bound by this settlement for those claims. This means you can pursue
your claims separately from this settlement with your own lawyer.

QUESTIONS? CALL 1-800-000-0000 TOLL FREE, OR VISIT ABCSETTLEMENT COM
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HOW YOU GET A PAYMENT—SUBMITTING A CLAIM FORM
12. How can I get a payment?
To qualify for payment, you must send in a claim form. A claim form is attached to this Notice. You
can also get a claim form on the Internet at www ABCsettlement com. Read the instructions carefully,
fill out the form, include all the documents the form asks for, sign it, and mail it postmarked no later
than Month 00, 0000.
For an injury compensation claim, you’ll have to send in a statement from a doctor with a description of
your current medical condition, including a diagnosis of one of the types of diseases in the table on page
5, in question 10. For a medical monitoring claim, you have to show that you were exposed to ABC
products. You may be asked for additional documentation. Follow all the instructions on the claim form.
13. When would I get my payment?
The Court will hold a hearing on Month 00, 0000, to decide whether to approve the settlement. If Judge
Jones approves the settlement after that, there may be appeals. It’s always uncertain whether these
appeals can be resolved, and resolving them can take time, perhaps more than a year. Everyone who
sends in a claim form will be informed of the progress of the settlement. Please be patient.
14. What am I giving up to get a payment or stay in the Class?
Unless you exclude yourself, you are staying in the Class, and that means that you can’t sue, continue to
sue, or be part of any other lawsuit against ABC about the legal issues in this case. It also means that all
of the Court’s orders will apply to you and legally bind you. If you sign the claim form, you will agree to
a “Release of Claims,” attached to the claim form, which describes exactly the legal claims that you give
up if you get settlement benefits.

EXCLUDING YOURSELF FROM THE SETTLEMENT
If you don’t want a payment from this settlement, but you want keep the right to sue or continue to sue
ABC, on your own, about the legal issues in this case, then you must take steps to get out. This is called
excluding yourself—or is sometimes referred to as opting out of the settlement Class.
15. How do I get out of the settlement?
To exclude yourself from the settlement, you must send a letter by mail saying that you want to be
excluded from Smith v. ABC. Be sure to include your name, address, telephone number, and your
signature. You must mail your exclusion request postmarked no later than Month 00, 0000, to:
ABC Exclusions
P.O. Box 0000
City, ST 00000-0000
QUESTIONS? CALL 1-800-000-0000 TOLL FREE, OR VISIT ABCSETTLEMENT COM
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You can’t exclude yourself on the phone or by e-mail. If you ask to be excluded, you will not get any
settlement payment, and you cannot object to the settlement. You will not be legally bound by anything
that happens in this lawsuit. You may be able to sue (or continue to sue) ABC in the future.
16. If I don’t exclude myself, can I sue ABC for the same thing later?
No. Unless you exclude yourself, you give up the right to sue ABC for the claims that this settlement
resolves. If you have a pending lawsuit, speak to your lawyer in that lawsuit immediately. You must
exclude yourself from this Class to continue your own lawsuit. Remember, the exclusion deadline is
Month 00, 0000.
17. If I exclude myself, can I get money from this settlement?
No. If you exclude yourself, do not send in a claim form to ask for any money. But, you may sue,
continue to sue, or be part of a different lawsuit against ABC.

THE LAWYERS REPRESENTING YOU
18. Do I have a lawyer in this case?
The Court asked the law firms of Lawfirm One LLP, of City, ST, and Lawfirm Two P.C., of City, ST, to
represent you and other Class Members. Together, the lawyers are called Class Counsel. You will not
be charged for these lawyers. If you want to be represented by your own lawyer, you may hire one at
your own expense.
19. How will the lawyers be paid?
Class Counsel will ask the Court for attorneys’ fees and expenses up to $23,990,000, and a payment of
$10,000 to the Class Representative, Frederick Smith. The Court may award less than these amounts.
ABC will separately pay the fees and expenses that the Court awards. These amounts will not come out
of the funds for payments to Class Members. ABC has agreed not to oppose these fees and expenses.
ABC will also separately pay the costs to administer the settlement.

OBJECTING TO THE SETTLEMENT
You can tell the Court that you don’t agree with the settlement or some part of it.
20. How do I tell the Court that I don’t like the settlement?
If you’re a Class Member, you can object to the settlement if you don’t like any part of it. You can give
reasons why you think the Court should not approve it. The Court will consider your views. To object,
QUESTIONS? CALL 1-800-000-0000 TOLL FREE, OR VISIT ABCSETTLEMENT COM
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you must send a letter saying that you object to Smith v. ABC. Be sure to include your name, address,
telephone number, your signature, and the reasons you object to the settlement. Mail the objection to
these three different places postmarked no later than Month 00, 0000:
COURT
Clerk of the Court
United States District Court for the
District of State
100 Court Street
City, ST 00000-0000

CLASS COUNSEL
Herman Green
Lawfirm One LLP
100 Main Street
Suite 100
City, ST 00000-0000

DEFENSE COUNSEL
Mary Jones
Defensefirm LLP
200 Broad Street
Suite 200
City ST, 00000-0000

21. What’s the difference between objecting and excluding?
Objecting is simply telling the Court that you don’t like something about the settlement. You can object
only if you stay in the Class. Excluding yourself is telling the Court that you don’t want to be part of the
Class. If you exclude yourself, you have no basis to object because the case no longer affects you.

THE COURT'S FAIRNESS HEARING
The Court will hold a hearing to decide whether to approve the settlement. You may attend and you may
ask to speak, but you don’t have to.
22. When and where will the Court decide whether to approve the settlement?
The Court will hold a Fairness Hearing at 10:00 a.m. on Tuesday, Month 00, 0000, at the United States
District Court for the District of State, 100 Court Street, City, State, in Courtroom One. At this hearing
the Court will consider whether the settlement is fair, reasonable, and adequate. If there are objections,
the Court will consider them. Judge Jones will listen to people who have asked to speak at the hearing.
The Court may also decide how much to pay Class Counsel. After the hearing, the Court will decide
whether to approve the settlement. We do not know how long these decisions will take.
23. Do I have to come to the hearing?
No. Class Counsel will answer questions Judge Jones may have. But, you are welcome to come at your
own expense. If you send an objection, you don’t have to come to Court to talk about it. As long as you
mailed your written objection on time, the Court will consider it. You may also pay your own lawyer to
attend, but it’s not necessary.
24. May I speak at the hearing?
You may ask the Court for permission to speak at the Fairness Hearing. To do so, you must send a
letter saying that it is your “Notice of Intention to Appear in Smith v. ABC.” Be sure to include
QUESTIONS? CALL 1-800-000-0000 TOLL FREE, OR VISIT ABCSETTLEMENT COM
-9-

Case 3:19-cv-02546-CRB Document 191-2 Filed 12/07/20 Page 26 of 26

your name, address, telephone number, and your signature. Your Notice of Intention to Appear must
be postmarked no later than Month 00, 0000, and be sent to the Clerk of the Court, Class Counsel, and
Defense Counsel, at the three addresses on page 9, in question 20. You cannot speak at the hearing if you
excluded yourself.

IF YOU DO NOTHING
25. What happens if I do nothing at all?
If you do nothing, you’ll get no money from this settlement. But, unless you exclude yourself, you won’t
be able to start a lawsuit, continue with a lawsuit, or be part of any other lawsuit against ABC about the
legal issues in this case, ever again.

GETTING MORE INFORMATION
26. Are there more details about the settlement?
This notice summarizes the proposed settlement. More details are in a Settlement Agreement. You can
get a copy of the Settlement Agreement by writing to Herman Green, Lawfirm One LLP, 100 Main
Street, Suite 100, City, ST 00000-0000, or by visiting www ABCsettlement com.
27. How do I get more information?
You can call 1-800-000-0000 toll free; write to ABC Settlement, P.O. Box 000, City, ST 00000-0000;
or visit the website at www ABCsettlement com, where you will find answers to common questions
about the settlement, a claim form, plus other information to help you determine whether you are a Class
Member and whether you are eligible for a payment.
DATE: MONTH 00, 0000.

QUESTIONS? CALL 1-800-000-0000 TOLL FREE, OR VISIT ABCSETTLEMENT COM
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