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School director's years-old comment leads 7th Circuit to revive pay bias case

Daniel Wiessner

(Reuters) - A U.S. appeals court on Tuesday said a high school director's "offhanded" comment that a female teacher did not
need a higher salary because her husband worked was enough for her to prove pay discrimination, and revived her lawsuit.

A unanimous three-judge panel of the 7th U.S. Circuit Court of Appeals said the comment allegedly made to plaintiff Cheryl
Kellogg when she was hired by the Indiana Academy for Science, Mathematics and Humanities undermined the school's claim
that there were legitimate, gender-neutral reasons that she was paid less than male colleagues.

The panel said it did not matter that the director made the alleged comment in 2006, twelve years before Kellogg sued the school,
because any discrimination in setting her initial salary would have suppressed her earnings for her entire tenure at the school.

The Indiana Academy, a residential high school on the campus of Ball State University, and its lawyers at DeFur Voran, did
not immediately respond to requests for comment. Neither did Jason Cleveland of Cleveland Lehner Cassidy, who represents
Kellogg.

According to filings in the case, the Academy hired Kellogg as a life sciences teacher in 2006 and offered her a starting salary
of $32,000. She claims that she attempted to negotiate a higher salary, but the school's co-director told her "she didn't need any
more money, because he knew her husband worked at Ball State, so they would have a fine salary."

A decade later, Kellogg complained to the dean of Ball State's teacher's college, which oversees the Academy, that she was
being paid less than male teachers with similar qualifications.

The dean told Kellogg that her pay was lower due to "salary compression," meaning that teachers hired after her were paid a
higher starting salary, and noted that her pay had increased more than 36% during her time at the Academy.

Kellogg filed a lawsuit in Indianapolis federal court in 2018, accusing the school of sex discrimination in violation of Title VII
of the Civil Rights Act of 1964 and violations of the federal Equal Pay Act.

U.S. Magistrate Judge Tim Baker last February granted summary judgment to the Academy. He agreed with the school that
the director's alleged comment was too isolated and had happened too long ago to prove Kellogg's claims, and that the school
had offered legitimate reasons for her lower pay.

Kellogg appealed, and the 7th Circuit on Tuesday reversed. The court said the director's alleged comment "was not water-
cooler talk," but rather a straightforward explanation that the school would not pay Kellogg more because her husband worked
at the university.

"Few statements could more directly reveal the Academy's motivations," Circuit Judge Michael Kanne wrote.
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And the fact that the comment was made outside of the statute of limitations under Title VII and the EPA was irrelevant, the
court said, because a new cause of action arose under the laws each time Kellogg received a paycheck.

The panel included Circuit Judges Michael Scudder and Amy St. Eve.

The case is Kellogg v. Ball State University, 7th U.S. Circuit Court of Appeals, No. 20-1406.

For Kellogg: Jason Cleveland of Cleveland Lehner Cassidy

For Ball State: Scott Shockley of DeFur Voran
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