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United States Court of Appeals for the Third Circuit

Corporate Disclosure Statement and

Statement of Financial Interest

No. 

                                                                           v.

Instructions

Pursuant to Rule 26.1, Federal Rules of Appellate Procedure any nongovernmental
corporate party to a proceeding before this Court must file a statement identifying all of its parent
corporations and listing any publicly held company that owns 10% or more of the party’s stock.

Third Circuit LAR 26.1(b) requires that every party to an appeal must identify on the
Corporate Disclosure Statement required by Rule 26.1, Federal Rules of Appellate Procedure, every
publicly owned corporation not a party to the appeal, if any, that has a financial interest in the outcome of
the litigation and the nature of that interest.  This information need be provided only if a party has
something to report under that section of the LAR.

In all bankruptcy appeals counsel for the debtor or trustee of the bankruptcy estate shall
provide a list identifying: 1) the debtor if not named in the caption; 2) the members of the creditors’
committee or the top 20 unsecured creditors; and, 3) any entity not named in the caption which is an
active participant in the bankruptcy proceedings.  If the debtor or the bankruptcy estate is not a party to the
proceedings before this Court, the appellant must file this list.  LAR 26.1(c).

The purpose of collecting the information in the Corporate Disclosure and Financial
Interest Statements is to provide the judges with information about any conflicts of interest which would
prevent them from hearing the case.

The completed Corporate Disclosure Statement and Statement of Financial Interest Form
must, if required, must be filed upon the filing of a motion, response, petition or answer in this Court, or
upon the filing of the party’s principal brief, whichever occurs first.  A copy of the statement must also be
included in the party’s principal brief before the table of contents regardless of whether the statement has
previously been filed.  Rule 26.1(b) and (c), Federal Rules of Appellate Procedure.

If additional space is needed, please attach a new page.

(Page 1 of 2)

20-1045

The Kroger Co., et al.

United Egg Producers, Inc., et al.

Case: 20-1045     Document: 28     Page: 1      Date Filed: 01/24/2020Case: 20-1045     Document: 60     Page: 3      Date Filed: 04/30/2020



Pursuant to Rule 26.1 and Third Circuit LAR 26.1,                                                             
makes the following disclosure:                                                   (Name of Party)

1) For non-governmental corporate parties please list all parent
corporations:

2) For non-governmental corporate parties please list all publicly held
companies that hold 10% or more of the party’s stock:

3) If there is a publicly held corporation which is not a party to the
proceeding before this Court but which has as a financial interest in the outcome of the
proceeding, please identify all such parties and specify the nature of the financial
interest or interests:

4) In all bankruptcy appeals counsel for the debtor or trustee of the
bankruptcy estate must list: 1) the debtor, if not identified in the case caption; 2) the
members of the creditors’ committee or the top 20 unsecured creditors; and, 3) any
entity not named in the caption which is active participant in the bankruptcy proceeding. 
If the debtor or trustee is not participating in the appeal, this information must be
provided by appellant.

                                                                                  Dated:                            
(Signature of Counsel or Party)

rev: 09/2014                                                         (Page 2 of 2)

Albertson's LLC

Albertsons Companies, Inc.

none

n/a

n/a

/s/ Michael A. Ponzoli 01/24/2020
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United States Court of Appeals for the Third Circuit

Corporate Disclosure Statement and

Statement of Financial Interest

No. 

                                                                           v.

Instructions

Pursuant to Rule 26.1, Federal Rules of Appellate Procedure any nongovernmental
corporate party to a proceeding before this Court must file a statement identifying all of its parent
corporations and listing any publicly held company that owns 10% or more of the party’s stock.

Third Circuit LAR 26.1(b) requires that every party to an appeal must identify on the
Corporate Disclosure Statement required by Rule 26.1, Federal Rules of Appellate Procedure, every
publicly owned corporation not a party to the appeal, if any, that has a financial interest in the outcome of
the litigation and the nature of that interest.  This information need be provided only if a party has
something to report under that section of the LAR.

In all bankruptcy appeals counsel for the debtor or trustee of the bankruptcy estate shall
provide a list identifying: 1) the debtor if not named in the caption; 2) the members of the creditors’
committee or the top 20 unsecured creditors; and, 3) any entity not named in the caption which is an
active participant in the bankruptcy proceedings.  If the debtor or the bankruptcy estate is not a party to the
proceedings before this Court, the appellant must file this list.  LAR 26.1(c).

The purpose of collecting the information in the Corporate Disclosure and Financial
Interest Statements is to provide the judges with information about any conflicts of interest which would
prevent them from hearing the case.

The completed Corporate Disclosure Statement and Statement of Financial Interest Form
must, if required, must be filed upon the filing of a motion, response, petition or answer in this Court, or
upon the filing of the party’s principal brief, whichever occurs first.  A copy of the statement must also be
included in the party’s principal brief before the table of contents regardless of whether the statement has
previously been filed.  Rule 26.1(b) and (c), Federal Rules of Appellate Procedure.

If additional space is needed, please attach a new page.

(Page 1 of 2)

20-1045

The Kroger Co., et al.

United Egg Producers, Inc., et al.
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Pursuant to Rule 26.1 and Third Circuit LAR 26.1,                                                             
makes the following disclosure:                                                   (Name of Party)

1) For non-governmental corporate parties please list all parent
corporations:

2) For non-governmental corporate parties please list all publicly held
companies that hold 10% or more of the party’s stock:

3) If there is a publicly held corporation which is not a party to the
proceeding before this Court but which has as a financial interest in the outcome of the
proceeding, please identify all such parties and specify the nature of the financial
interest or interests:

4) In all bankruptcy appeals counsel for the debtor or trustee of the
bankruptcy estate must list: 1) the debtor, if not identified in the case caption; 2) the
members of the creditors’ committee or the top 20 unsecured creditors; and, 3) any
entity not named in the caption which is active participant in the bankruptcy proceeding. 
If the debtor or trustee is not participating in the appeal, this information must be
provided by appellant.

                                                                                  Dated:                            
(Signature of Counsel or Party)

rev: 09/2014                                                         (Page 2 of 2)

H.E. Butt Grocery Company

none

none

n/a

n/a

/s/ Michael A. Ponzoli 01/24/2020
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United States Court of Appeals for the Third Circuit

Corporate Disclosure Statement and

Statement of Financial Interest

No. 

                                                                           v.

Instructions

Pursuant to Rule 26.1, Federal Rules of Appellate Procedure any nongovernmental
corporate party to a proceeding before this Court must file a statement identifying all of its parent
corporations and listing any publicly held company that owns 10% or more of the party’s stock.

Third Circuit LAR 26.1(b) requires that every party to an appeal must identify on the
Corporate Disclosure Statement required by Rule 26.1, Federal Rules of Appellate Procedure, every
publicly owned corporation not a party to the appeal, if any, that has a financial interest in the outcome of
the litigation and the nature of that interest.  This information need be provided only if a party has
something to report under that section of the LAR.

In all bankruptcy appeals counsel for the debtor or trustee of the bankruptcy estate shall
provide a list identifying: 1) the debtor if not named in the caption; 2) the members of the creditors’
committee or the top 20 unsecured creditors; and, 3) any entity not named in the caption which is an
active participant in the bankruptcy proceedings.  If the debtor or the bankruptcy estate is not a party to the
proceedings before this Court, the appellant must file this list.  LAR 26.1(c).

The purpose of collecting the information in the Corporate Disclosure and Financial
Interest Statements is to provide the judges with information about any conflicts of interest which would
prevent them from hearing the case.

The completed Corporate Disclosure Statement and Statement of Financial Interest Form
must, if required, must be filed upon the filing of a motion, response, petition or answer in this Court, or
upon the filing of the party’s principal brief, whichever occurs first.  A copy of the statement must also be
included in the party’s principal brief before the table of contents regardless of whether the statement has
previously been filed.  Rule 26.1(b) and (c), Federal Rules of Appellate Procedure.

If additional space is needed, please attach a new page.

(Page 1 of 2)

20-1045

The Kroger Co., et al.

United Egg Producers, Inc., et al.
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Pursuant to Rule 26.1 and Third Circuit LAR 26.1,                                                             
makes the following disclosure:                                                   (Name of Party)

1) For non-governmental corporate parties please list all parent
corporations:

2) For non-governmental corporate parties please list all publicly held
companies that hold 10% or more of the party’s stock:

3) If there is a publicly held corporation which is not a party to the
proceeding before this Court but which has as a financial interest in the outcome of the
proceeding, please identify all such parties and specify the nature of the financial
interest or interests:

4) In all bankruptcy appeals counsel for the debtor or trustee of the
bankruptcy estate must list: 1) the debtor, if not identified in the case caption; 2) the
members of the creditors’ committee or the top 20 unsecured creditors; and, 3) any
entity not named in the caption which is active participant in the bankruptcy proceeding. 
If the debtor or trustee is not participating in the appeal, this information must be
provided by appellant.

                                                                                  Dated:                            
(Signature of Counsel or Party)

rev: 09/2014                                                         (Page 2 of 2)

Hy-Vee, Inc.

none

none

n/a

n/a

/s/ Michael A. Ponzoli 01/24/2020
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United States Court of Appeals for the Third Circuit

Corporate Disclosure Statement and

Statement of Financial Interest

No. 

                                                                           v.

Instructions

Pursuant to Rule 26.1, Federal Rules of Appellate Procedure any nongovernmental
corporate party to a proceeding before this Court must file a statement identifying all of its parent
corporations and listing any publicly held company that owns 10% or more of the party’s stock.

Third Circuit LAR 26.1(b) requires that every party to an appeal must identify on the
Corporate Disclosure Statement required by Rule 26.1, Federal Rules of Appellate Procedure, every
publicly owned corporation not a party to the appeal, if any, that has a financial interest in the outcome of
the litigation and the nature of that interest.  This information need be provided only if a party has
something to report under that section of the LAR.

In all bankruptcy appeals counsel for the debtor or trustee of the bankruptcy estate shall
provide a list identifying: 1) the debtor if not named in the caption; 2) the members of the creditors’
committee or the top 20 unsecured creditors; and, 3) any entity not named in the caption which is an
active participant in the bankruptcy proceedings.  If the debtor or the bankruptcy estate is not a party to the
proceedings before this Court, the appellant must file this list.  LAR 26.1(c).

The purpose of collecting the information in the Corporate Disclosure and Financial
Interest Statements is to provide the judges with information about any conflicts of interest which would
prevent them from hearing the case.

The completed Corporate Disclosure Statement and Statement of Financial Interest Form
must, if required, must be filed upon the filing of a motion, response, petition or answer in this Court, or
upon the filing of the party’s principal brief, whichever occurs first.  A copy of the statement must also be
included in the party’s principal brief before the table of contents regardless of whether the statement has
previously been filed.  Rule 26.1(b) and (c), Federal Rules of Appellate Procedure.

If additional space is needed, please attach a new page.

(Page 1 of 2)

20-1045

The Kroger Co., et al.

United Egg Producers, Inc., et al.
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Pursuant to Rule 26.1 and Third Circuit LAR 26.1,                                                             
makes the following disclosure:                                                   (Name of Party)

1) For non-governmental corporate parties please list all parent
corporations:

2) For non-governmental corporate parties please list all publicly held
companies that hold 10% or more of the party’s stock:

3) If there is a publicly held corporation which is not a party to the
proceeding before this Court but which has as a financial interest in the outcome of the
proceeding, please identify all such parties and specify the nature of the financial
interest or interests:

4) In all bankruptcy appeals counsel for the debtor or trustee of the
bankruptcy estate must list: 1) the debtor, if not identified in the case caption; 2) the
members of the creditors’ committee or the top 20 unsecured creditors; and, 3) any
entity not named in the caption which is active participant in the bankruptcy proceeding. 
If the debtor or trustee is not participating in the appeal, this information must be
provided by appellant.

                                                                                  Dated:                            
(Signature of Counsel or Party)

rev: 09/2014                                                         (Page 2 of 2)

Roundy's Supermarkets, Inc.

Roundy’s Acquisition Corp., Roundy's, Inc., The Kroger Co.

Roundy’s Supermarkets, Inc. is owned by Roundy’s Acquisition Corp.
Roundy’s Acquisition Corp. is owned by Roundy’s, Inc. Roundy’s, Inc. is owned by The
Kroger Co. Only The Kroger Co. is publicly held.

n/a

n/a

/s/ Michael A. Ponzoli 01/24/2020

Case: 20-1045     Document: 25     Page: 2      Date Filed: 01/24/2020Case: 20-1045     Document: 60     Page: 10      Date Filed: 04/30/2020



United States Court of Appeals for the Third Circuit

Corporate Disclosure Statement and

Statement of Financial Interest

No. _________

                                                                           v.

Instructions

Pursuant to Rule 26.1, Federal Rules of Appellate Procedure any nongovernmental
corporate party to a proceeding before this Court must file a statement identifying all of its parent
corporations and listing any publicly held company that owns 10% or more of the party’s stock.

Third Circuit LAR 26.1(b) requires that every party to an appeal must identify on the
Corporate Disclosure Statement required by Rule 26.1, Federal Rules of Appellate Procedure, every
publicly owned corporation not a party to the appeal, if any, that has a financial interest in the outcome of
the litigation and the nature of that interest.  This information need be provided only if a party has
something to report under that section of the LAR.

In all bankruptcy appeals counsel for the debtor or trustee of the bankruptcy estate shall
provide a list identifying: 1) the debtor if not named in the caption; 2) the members of the creditors’
committee or the top 20 unsecured creditors; and, 3) any entity not named in the caption which is an
active participant in the bankruptcy proceedings.  If the debtor or the bankruptcy estate is not a party to the
proceedings before this Court, the appellant must file this list.  LAR 26.1(c).

The purpose of collecting the information in the Corporate Disclosure and Financial
Interest Statements is to provide the judges with information about any conflicts of interest which would
prevent them from hearing the case.

The completed Corporate Disclosure Statement and Statement of Financial Interest Form
must, if required, must be filed upon the filing of a motion, response, petition or answer in this Court, or
upon the filing of the party’s principal brief, whichever occurs first.  A copy of the statement must also be
included in the party’s principal brief before the table of contents regardless of whether the statement has
previously been filed.  Rule 26.1(b) and (c), Federal Rules of Appellate Procedure.

If additional space is needed, please attach a new page.

(Page 1 of 2)

20-1045

The Kroger Co., et al.

United Egg Producers, Inc., et al.

Case: 20-1045     Document: 24     Page: 1      Date Filed: 01/24/2020Case: 20-1045     Document: 60     Page: 11      Date Filed: 04/30/2020



Pursuant to Rule 26.1 and Third Circuit LAR 26.1,                                                             
makes the following disclosure:                                                   (Name of Party)

1) For non-governmental corporate parties please list all parent
corporations:

2) For non-governmental corporate parties please list all publicly held
companies that hold 10% or more of the party’s stock:

3) If there is a publicly held corporation which is not a party to the
proceeding before this Court but which has as a financial interest in the outcome of the
proceeding, please identify all such parties and specify the nature of the financial
interest or interests:

4) In all bankruptcy appeals counsel for the debtor or trustee of the
bankruptcy estate must list: 1) the debtor, if not identified in the case caption; 2) the
members of the creditors’ committee or the top 20 unsecured creditors; and, 3) any
entity not named in the caption which is active participant in the bankruptcy proceeding. 
If the debtor or trustee is not participating in the appeal, this information must be
provided by appellant.

                                                                                  Dated:                            
(Signature of Counsel or Party)

rev: 09/2014                                                         (Page 2 of 2)

Safeway Inc.

Albertsons Companies, Inc.

none

n/a

n/a

/s/ Michael A. Ponzoli 01/24/2020

Case: 20-1045     Document: 24     Page: 2      Date Filed: 01/24/2020Case: 20-1045     Document: 60     Page: 12      Date Filed: 04/30/2020



United States Court of Appeals for the Third Circuit

Corporate Disclosure Statement and

Statement of Financial Interest

No. 

                                                                           v.

Instructions

Pursuant to Rule 26.1, Federal Rules of Appellate Procedure any nongovernmental
corporate party to a proceeding before this Court must file a statement identifying all of its parent
corporations and listing any publicly held company that owns 10% or more of the party’s stock.

Third Circuit LAR 26.1(b) requires that every party to an appeal must identify on the
Corporate Disclosure Statement required by Rule 26.1, Federal Rules of Appellate Procedure, every
publicly owned corporation not a party to the appeal, if any, that has a financial interest in the outcome of
the litigation and the nature of that interest.  This information need be provided only if a party has
something to report under that section of the LAR.

In all bankruptcy appeals counsel for the debtor or trustee of the bankruptcy estate shall
provide a list identifying: 1) the debtor if not named in the caption; 2) the members of the creditors’
committee or the top 20 unsecured creditors; and, 3) any entity not named in the caption which is an
active participant in the bankruptcy proceedings.  If the debtor or the bankruptcy estate is not a party to the
proceedings before this Court, the appellant must file this list.  LAR 26.1(c).

The purpose of collecting the information in the Corporate Disclosure and Financial
Interest Statements is to provide the judges with information about any conflicts of interest which would
prevent them from hearing the case.

The completed Corporate Disclosure Statement and Statement of Financial Interest Form
must, if required, must be filed upon the filing of a motion, response, petition or answer in this Court, or
upon the filing of the party’s principal brief, whichever occurs first.  A copy of the statement must also be
included in the party’s principal brief before the table of contents regardless of whether the statement has
previously been filed.  Rule 26.1(b) and (c), Federal Rules of Appellate Procedure.

If additional space is needed, please attach a new page.

(Page 1 of 2)

20-1045

The Kroger Co., et al.

United Egg Producers, Inc., et al.

Case: 20-1045     Document: 23     Page: 1      Date Filed: 01/24/2020Case: 20-1045     Document: 60     Page: 13      Date Filed: 04/30/2020



Pursuant to Rule 26.1 and Third Circuit LAR 26.1,                                                             
makes the following disclosure:                                                   (Name of Party)

1) For non-governmental corporate parties please list all parent
corporations:

2) For non-governmental corporate parties please list all publicly held
companies that hold 10% or more of the party’s stock:

3) If there is a publicly held corporation which is not a party to the
proceeding before this Court but which has as a financial interest in the outcome of the
proceeding, please identify all such parties and specify the nature of the financial
interest or interests:

4) In all bankruptcy appeals counsel for the debtor or trustee of the
bankruptcy estate must list: 1) the debtor, if not identified in the case caption; 2) the
members of the creditors’ committee or the top 20 unsecured creditors; and, 3) any
entity not named in the caption which is active participant in the bankruptcy proceeding. 
If the debtor or trustee is not participating in the appeal, this information must be
provided by appellant.

                                                                                  Dated:                            
(Signature of Counsel or Party)

rev: 09/2014                                                         (Page 2 of 2)

The Kroger Co.

none

none

n/a

n/a

/s/ Michael A. Ponzoli 01/24/2020

Case: 20-1045     Document: 23     Page: 2      Date Filed: 01/24/2020Case: 20-1045     Document: 60     Page: 14      Date Filed: 04/30/2020



United States Court of Appeals for the Third Circuit

Corporate Disclosure Statement and

Statement of Financial Interest

No. 

                                                                           v.

Instructions

Pursuant to Rule 26.1, Federal Rules of Appellate Procedure any nongovernmental
corporate party to a proceeding before this Court must file a statement identifying all of its parent
corporations and listing any publicly held company that owns 10% or more of the party’s stock.

Third Circuit LAR 26.1(b) requires that every party to an appeal must identify on the
Corporate Disclosure Statement required by Rule 26.1, Federal Rules of Appellate Procedure, every
publicly owned corporation not a party to the appeal, if any, that has a financial interest in the outcome of
the litigation and the nature of that interest.  This information need be provided only if a party has
something to report under that section of the LAR.

In all bankruptcy appeals counsel for the debtor or trustee of the bankruptcy estate shall
provide a list identifying: 1) the debtor if not named in the caption; 2) the members of the creditors’
committee or the top 20 unsecured creditors; and, 3) any entity not named in the caption which is an
active participant in the bankruptcy proceedings.  If the debtor or the bankruptcy estate is not a party to the
proceedings before this Court, the appellant must file this list.  LAR 26.1(c).

The purpose of collecting the information in the Corporate Disclosure and Financial
Interest Statements is to provide the judges with information about any conflicts of interest which would
prevent them from hearing the case.

The completed Corporate Disclosure Statement and Statement of Financial Interest Form
must, if required, must be filed upon the filing of a motion, response, petition or answer in this Court, or
upon the filing of the party’s principal brief, whichever occurs first.  A copy of the statement must also be
included in the party’s principal brief before the table of contents regardless of whether the statement has
previously been filed.  Rule 26.1(b) and (c), Federal Rules of Appellate Procedure.

If additional space is needed, please attach a new page.

(Page 1 of 2)

20-1045

The Kroger Co., et al.

United Egg Producers, Inc., et al.
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Pursuant to Rule 26.1 and Third Circuit LAR 26.1,                                                             
makes the following disclosure:                                                   (Name of Party)

1) For non-governmental corporate parties please list all parent
corporations:

2) For non-governmental corporate parties please list all publicly held
companies that hold 10% or more of the party’s stock:

3) If there is a publicly held corporation which is not a party to the
proceeding before this Court but which has as a financial interest in the outcome of the
proceeding, please identify all such parties and specify the nature of the financial
interest or interests:

4) In all bankruptcy appeals counsel for the debtor or trustee of the
bankruptcy estate must list: 1) the debtor, if not identified in the case caption; 2) the
members of the creditors’ committee or the top 20 unsecured creditors; and, 3) any
entity not named in the caption which is active participant in the bankruptcy proceeding. 
If the debtor or trustee is not participating in the appeal, this information must be
provided by appellant.

                                                                                  Dated:                            
(Signature of Counsel or Party)

rev: 09/2014                                                         (Page 2 of 2)

Walgreen Co.

Walgreens Boots Alliance, Inc.

Walgreens Boots Alliance, Inc.

n/a

n/a

/s/ Michael A. Ponzoli 01/24/2020

Case: 20-1045     Document: 26     Page: 2      Date Filed: 01/24/2020Case: 20-1045     Document: 60     Page: 16      Date Filed: 04/30/2020



United States Court of Appeals for the Third Circuit

Corporate Disclosure Statement and

Statement of Financial Interest

No. _________

                                                                           v.

Instructions

Pursuant to Rule 26.1, Federal Rules of Appellate Procedure any nongovernmental
corporate party to a proceeding before this Court must file a statement identifying all of its parent
corporations and listing any publicly held company that owns 10% or more of the party’s stock.

Third Circuit LAR 26.1(b) requires that every party to an appeal must identify on the
Corporate Disclosure Statement required by Rule 26.1, Federal Rules of Appellate Procedure, every
publicly owned corporation not a party to the appeal, if any, that has a financial interest in the outcome of
the litigation and the nature of that interest.  This information need be provided only if a party has
something to report under that section of the LAR.

In all bankruptcy appeals counsel for the debtor or trustee of the bankruptcy estate shall
provide a list identifying: 1) the debtor if not named in the caption; 2) the members of the creditors’
committee or the top 20 unsecured creditors; and, 3) any entity not named in the caption which is an
active participant in the bankruptcy proceedings.  If the debtor or the bankruptcy estate is not a party to the
proceedings before this Court, the appellant must file this list.  LAR 26.1(c).

The purpose of collecting the information in the Corporate Disclosure and Financial
Interest Statements is to provide the judges with information about any conflicts of interest which would
prevent them from hearing the case.

The completed Corporate Disclosure Statement and Statement of Financial Interest Form
must, if required, must be filed upon the filing of a motion, response, petition or answer in this Court, or
upon the filing of the party’s principal brief, whichever occurs first.  A copy of the statement must also be
included in the party’s principal brief before the table of contents regardless of whether the statement has
previously been filed.  Rule 26.1(b) and (c), Federal Rules of Appellate Procedure.

If additional space is needed, please attach a new page.
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Pursuant to Rule 26.1 and Third Circuit LAR 26.1,                                                             
makes the following disclosure:                                                   (Name of Party)

1) For non-governmental corporate parties please list all parent
corporations:

2) For non-governmental corporate parties please list all publicly held
companies that hold 10% or more of the party’s stock:

3) If there is a publicly held corporation which is not a party to the
proceeding before this Court but which has as a financial interest in the outcome of the
proceeding, please identify all such parties and specify the nature of the financial
interest or interests:

4) In all bankruptcy appeals counsel for the debtor or trustee of the
bankruptcy estate must list: 1) the debtor, if not identified in the case caption; 2) the
members of the creditors’ committee or the top 20 unsecured creditors; and, 3) any
entity not named in the caption which is active participant in the bankruptcy proceeding. 
If the debtor or trustee is not participating in the appeal, this information must be
provided by appellant.

                                                                                  Dated:                            
(Signature of Counsel or Party)

rev: 09/2014                                                         (Page 2 of 2)

Publix Super Markets, Inc.

NONE.

NONE.

NONE.

NOT APPLICABLE.

/s/ David P. Germaine  1/24/2020
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Pursuant to Rule 26.1 and Third Circuit LAR 26.1,                                                             
makes the following disclosure:                                                   (Name of Party)

1) For non-governmental corporate parties please list all parent
corporations:

2) For non-governmental corporate parties please list all publicly held
companies that hold 10% or more of the party’s stock:

3) If there is a publicly held corporation which is not a party to the
proceeding before this Court but which has as a financial interest in the outcome of the
proceeding, please identify all such parties and specify the nature of the financial
interest or interests:

4) In all bankruptcy appeals counsel for the debtor or trustee of the
bankruptcy estate must list: 1) the debtor, if not identified in the case caption; 2) the
members of the creditors’ committee or the top 20 unsecured creditors; and, 3) any
entity not named in the caption which is active participant in the bankruptcy proceeding. 
If the debtor or trustee is not participating in the appeal, this information must be
provided by appellant.

                                                                                  Dated:                            
(Signature of Counsel or Party)

rev: 09/2014                                                         (Page 2 of 2)

SUPERVALU INC.

Supervalu Inc. is a wholly owned subsidiary of United Natural Foods, Inc.
(UNFI) which is a publicly traded Delaware corporation.

Blackrock Fund Advisors, a subsidiary of publicly traded Blackrock, Inc.
owns more than 10% of UNFI's stock.

/s/ David P. Germaine 1/24/2020
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Pursuant to Rule 26.1 and Third Circuit LAR 26.1,                                                             
makes the following disclosure:                                                   (Name of Party)

1) For non-governmental corporate parties please list all parent
corporations:

2) For non-governmental corporate parties please list all publicly held
companies that hold 10% or more of the party’s stock:

3) If there is a publicly held corporation which is not a party to the
proceeding before this Court but which has as a financial interest in the outcome of the
proceeding, please identify all such parties and specify the nature of the financial
interest or interests:

4) In all bankruptcy appeals counsel for the debtor or trustee of the
bankruptcy estate must list: 1) the debtor, if not identified in the case caption; 2) the
members of the creditors’ committee or the top 20 unsecured creditors; and, 3) any
entity not named in the caption which is active participant in the bankruptcy proceeding. 
If the debtor or trustee is not participating in the appeal, this information must be
provided by appellant.

                                                                                  Dated:                            
(Signature of Counsel or Party)

rev: 09/2014                                                         (Page 2 of 2)

The Great Atlantic & Pacific Tea Company, Inc.

Montvale-Para Holdings, Inc. owns one hundred percent of the equity
interests of The Great Atlantic & Pacific Tea Company, Inc.

none

n/a

n/a

/s/ Michael A. Ponzoli 01/24/2020
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makes the following disclosure:                                                   (Name of Party)

1) For non-governmental corporate parties please list all parent
corporations:

2) For non-governmental corporate parties please list all publicly held
companies that hold 10% or more of the party’s stock:

3) If there is a publicly held corporation which is not a party to the
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provided by appellant.
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1 

PRELIMINARY STATEMENT 

Decades of antitrust jurisprudence have been devoted to defining the elements 

of Sherman Act conspiracies and delineating the per se standard by which certain 

horizontal conspiracies are judged.  As Justice Holmes imparted more than a century 

ago: “we can see no reason for reading into the Sherman act more than we find 

there.”  Nash v. United States, 229 U.S. 373, 378 (1913).  Despite well-established 

case law respecting this precept, the District Court chose to read more into the 

Sherman Act by making the jury’s finding of a conspiracy dependent upon the 

existence of three specific overt acts – a requirement rejected more than half a 

century ago. 

The District Court also ignored black letter law that horizontal conspiracies to 

reduce supply are per se unlawful without any consideration of their reasonableness. 

The District Court must be reversed.  Without explanation, it adopted jury 

instructions and a verdict form that misstated the law and imposed on Plaintiffs a far 

higher burden for proving a conspiracy than the law requires.  The District Court 

also erred by refusing to instruct the jury that an agreement among competitors for 

the purpose and with the effect of suppressing output is per se unlawful. 

Regardless of the nature of a case, District Courts must faithfully follow and 

correctly explain the law to jurors before juries can serve their important function in 
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our judicial system.  When a court fails to do so, as here, reversal and remand for a 

new trial is the only appropriate remedy. 

STATEMENT OF JURISDICTION 

The District Court had jurisdiction pursuant to 28 U.S.C § 1331.  Plaintiffs 

timely filed a notice of appeal from the District Court’s final judgment on January 

3, 2020.  This Court has jurisdiction over this appeal under 28 U.S.C. § 1291. 

STATEMENT OF ISSUES 

1. Did the District Court err by instructing the jury that it could not find a 

conspiracy unless Plaintiffs proved all three overt conspiratorial acts of Defendants, 

even though an agreement that restrained competition through any one of those 

forms of conduct would violate the Sherman Act? 

2. Did the District Court err by refusing to instruct the jury that an 

agreement among competitors that was both (1) for the purpose and (2) with the 

effect of reducing output or increasing prices is per se unlawful? 

STATEMENT OF RELATED CASES 

A related appeal from a judgment in a class action is currently pending before 

the Court.  See In re Processed Eggs Prods. Antitrust Litig., No. 19-1088.  Also, in 

a prior appeal, this Court reversed the District Court’s grant of summary judgment 

to Defendants in an action brought by other plaintiffs.  Contrary to the District 

Case: 20-1045     Document: 60     Page: 35      Date Filed: 04/30/2020



 3 

Court’s ruling, this Court held that those plaintiffs had standing to assert their claims.  

See In re Processed Egg Prods. Antitrust Litig., 881 F.3d 262 (3d Cir. 2018).  

STATEMENT OF THE CASE 

This is a multidistrict antitrust action.  Plaintiffs allege that the nation’s major 

egg producers and two of their trade groups conspired to suppress the output of eggs 

so as to increase egg prices in violation of Section 1 of the Sherman Act.  Appellants 

are supermarket chains that purchased eggs directly from a Defendant or co-

conspirator.  Appx307.  

The District Court submitted Plaintiffs’ claims to the jury.  The jury answered 

“No” to Question 1 of the verdict form, which asked: “Do you unanimously find, by 

a preponderance of the evidence, that there was a conspiracy to reduce the supply of 

eggs comprised of (1) recommended short-term supply measures, (2) the United Egg 

Producers (UEP) Certified Program as challenged, and (3) United States Egg 

Marketers (USEM) exports?”  Appx3309-Appx3310 at 4:19–5:6; Appx2 (Verdict 

Form) (emphasis added). 

I. The Parties 

The Plaintiffs are: The Kroger Co., Safeway Inc., Walgreen Co., Hy-Vee, Inc., 

Albertsons LLC, the Great Atlantic & Pacific Tea Company, H.E. Butt Grocery 

Company, Roundy’s Supermarkets, Inc., Publix Super Markets, Inc., Supervalu Inc., 

Giant Eagle, Inc. and Winn-Dixie Stores, Inc.  Appx11.   
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Defendant Rose Acre Farms, Inc. (“Rose Acre”) is the second largest egg 

producer in the United States.  Appx1811 at 54:14–25 (M. Rust Direct).  Rose Acre 

became a member of the United Egg Producers (defined below) in February 2002.  

Appx1812 at 60:21–25 (M. Rust Direct). Rose Acre agreed in writing to become a 

member and adhere to the rules of the UEP Certified Program in April 2002.  

Appx1813-Appx1814 at 64:23–65:2 (M. Rust Direct); Appx3562 (Rose Acre 

Application for Certification of Animal Husbandry “Certified Company”).  Rose 

Acre agreed in writing to participate in the United States Egg Marketers export 

program in December 2006.  Appx1833 at 5:19–21 (M. Rust Direct). 

Defendant United Egg Producers, Inc. (“UEP”) is a trade group of egg 

producers whose members account for 80 to 85 percent of egg production in the 

United States.  Appx1748 at 54:19-23 (G. Sparboe Direct); Appx2443-Appx2444 at 

124:17–125:8 (“[B]y 2004 83.6 percent of [U.S.] flocks were controlled by UEP 

Certified Companies.”)  (M. Baye Direct).  At its peak, 95% of all U.S. eggs were 

produced by members of the Certified Program. Appx1821 at 94:6–8 (M. Rust 

Direct); Appx2482 at 174:19–25 (M. Baye Direct).   

Defendant United States Egg Marketers, Inc. (“USEM”) is a trade group of 

egg producers whose principal function is to coordinate the export of domestically 

produced eggs in order to inflate domestic egg prices.  USEM required all of its 
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members to participate in any export program approved by a majority of its 

members.  Appx2755-Appx2756 at 47:6–48:7 (G. Hinton Direct). 

II. The Conspiracy to Suppress Egg Output 

Plaintiffs alleged that Defendants and their co-conspirators “conspired to and 

did curtail the production of eggs as well as control and reduce the supply of eggs in 

order to artificially increase the price of eggs above competitive levels.  They did so 

by engaging in various acts in furtherance of their unlawful agreement….”  

Appx650-Appx651 at ¶ 3 (Kroger, et al. Compl.); Appx569 at ¶ 3 (SuperValu Inc. 

Compl.); Appx488 at ¶ 3 (Publix Super Markets, Inc. Compl.); Appx909 at ¶8 (Giant 

Eagle Compl.) (same); Appx741 at ¶9 (Winn-Dixie Compl.) (same).  Defendants 

conspired to suppress output through one or more of three mechanisms: (1) short-

term supply measures; (2) the creation of a pretextual UEP Certified Program; or (3) 

a coordinated export program.  Appx4460 at 85:7–17.   

At trial, the evidence showed that Defendants’ conduct had the effect of 

reducing supply and raising prices.  See, e.g., Appx3812 (March 1, 2004 document 

from UEP stating that “the industry successfully held hen numbers down” leading 

to “a huge improvement in industry revenue of ONE BILLION DOLLARS (or 

more) !!”).1 

 
1  The District Court bifurcated sua sponte the trial on liability and 

damages.  The damages trial did not occur.  Appx1258 (“The trials will be 
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A. Short-Term Supply Measures 

Beginning in 1999, UEP and its members undertook efforts to suppress egg 

output by promulgating and recommending adherence to short-term supply reducing 

measures.  Appx1753-Appx1754 at 61:10–62:21 (G. Sparboe Direct).  UEP 

members serving on UEP’s Marketing Committee voted to approve and recommend 

various programs intended to reduce egg output through coordinated early induced 

molting2, early slaughter of egg-laying hens and reduced chick hatch.   

For example, in March 1999, UEP issued a “Supply Demand Alert” and 

approved a program to induce an early molt and slaughter of hens five weeks early.  

Appx3316 (March 1999, Supply/Demand Alert for ALL UEP Members).  UEP 

members expressed their “intentions” and “commitments” to reduce their flock size 

by pledging to engage in short term measures.  Appx3495 (September 10, 2001 UEP 

 

bifurcated.”). Nonetheless, the evidence showed that Defendants possessed 

sufficient market power to cause anticompetitive effects in the relevant market and 

injure Plaintiffs.  Plaintiffs presented the expert testimony of Dr. Michael Baye.  He 

testified that Defendants had market power in the relevant market (Appx2413-

Appx2414 at 27:15–28:12, Appx2433-Appx2437 at 104:14–108:21 (M. Baye 

Direct)); that Defendants’ supply restricting activities reduced output (Appx2411-

Appx2412 at 25:16–26:16, Appx2416-Appx2419 at 52:2–55:25, Appx2420-

Appx2425 at 62:7–67:13, Appx2426-Appx2429 at 69:20–72:3, Appx2430-

Appx2432 at 76:9–78:25, Appx2445-Appx2449 at 127:25–131:6, Appx 2451 at 

133:19–133:25); and that each DAP suffered injury in the form of overcharges as a 

result of Defendants’ conduct.  Appx2438-Appx2442 at 118:10–122:2.   

2  Induced or forced molting is a process in which hens are deprived of 

nutritious food (for a set time period) which causes them to stop laying eggs. 
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letter to UEP Members “Commitment to Change”); Appx3833 (November 23, 2004 

United Voices newsletter, listing egg producers that have made “their intentions 

known.”); Appx3838 (November 29, 2004 UEP letter to egg producer confirming 

commitment).  UEP told its members that short-term supply measures were a “good 

investment in your future” and it was “good business to manage the supply side 

now.”  Appx3317 (May 3, 1999 United Voices Newsletter).  

UEP’s own documents show that the short-term measures were adopted for 

the purpose of reducing output and raising the price of eggs.  Appx3422 (December 

20, 2000 Memo to Committee Members: “It’s been an unbelievable year … [w]hat 

caused the turn around? …  It was those of you serving on the UEP Marketing 

Committee that made reasonable recommendations of reducing flock size and … 

[t]he industry followed your recommendations and adjustments were made....”). 

B. The UEP Certified Program 

UEP eventually realized that the short-term output reducing measures were 

insufficient to reduce oversupply and increase prices to the extent desired.  Thus, the 

second aspect of Defendants’ conspiracy was the adoption of a solution to correct 

that issue – the UEP Certified Program.   

For assistance, UEP turned to its economic consultant, Donald Bell. Bell told 

UEP that “early molt is only a stop-gap” and that to reduce the “nation’s flock 

permanently” the UEP needed to employ an “industry-wide policy of a minimum 
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floor space allowance … [so that] millions of extra birds would be eliminated.”  

Appx3335.  By August 1999, Bell’s advice was circulated to UEP members, and 

UEP requested that they adopt a “supply adjustment program.”  Appx3339 (August 

2, 1999 United Voices Newsletter).   

During this time period, UEP created an Animal Welfare Scientific 

Committee, with Bell as a member.  Appx 3313 (February 22, 1999 United Voices 

Newsletter).  UEP and its members soon realized that establishing minimum floor 

space allowances would lead to fewer hens and fewer eggs and that a supply 

reduction program could be disguised as an animal welfare program.  The program 

could be presented to the public as a “pro-welfare step” of giving hens more space 

while, at the same time, increasing “space allowance would inevitably reduce the 

[hen] population and thereby reduce the surplus production problems affecting the 

industry over the past 20 years.”  Appx3376 (May 15, 2000 Animal Welfare 

Committee Meeting presentation).   

As a result, UEP created the UEP “Certified Program.”  Appx3775 (United 

Egg Producers Animal Husbandry Guidelines for U.S. Egg Laying Flocks 2003 

Edition).  The Certified Program included a schedule that increased space 

allowances for hens over time and required participating producers to comply with 

the cage space restrictions on 100% of their facilities (the “100% Rule”) regardless 

of customer demand for lower-cost/lower-priced uncertified eggs. Appx3773-
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Appx3775; Appx1765 at 114:14–18 (Sparboe Farms had no customers demanding 

eggs produced pursuant to the 100% Rule (G. Sparboe Direct)).   

Rose Acre understood that to become a UEP Certified member, it had to 

comply with UEP’s Certified Program rules on 100% of its egg production facilities 

and it agreed to do so.  Appx1815 at 67:8–17 (M. Rust Direct).  UEP enforced 

adherence to the program through an audit.  A producer that violated the cage 

restrictions or the 100% Rule pursuant to an audit would automatically fail and lose 

its certified status.  Appx3774-Appx3775 (United Egg Producers Animal Husbandry 

Guidelines for U.S. Egg Laying Flocks 2003 Edition).  

Following concerns that producers were “backfilling” (a practice of replacing 

hens due to mortality) and supply of eggs was increasing, UEP modified the 

Certified Program in 2005, banning the practice of backfilling.  Appx3878 (UEP 

Animal Husbandry Guidelines for U.S. Egg Laying Flocks 2005 Edition).  UEP’s 

President recognized that backfilling was “causing some of the disorderly marketing 

and poor prices that [UEP members were] currently experiencing.”  Appx3823.   

As with the 100% Rule, a producer that backfilled would automatically fail 

the audit.  Appx3847 (December 16, 2004 UEP Board of Directors Minutes).  By 

contrast, a producer could fail other program requirements such as beak trimming, 

ammonia concentration levels, and the presence of dead hens and still pass the audit.  

Appx2371-Appx2374 at 65:3–7, 72:23–73:9 (J. Armstrong Direct). Only the 
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violation of cage space restrictions and the 100% Rule and the no backfilling rule 

caused automatic failure.  Appx1767-Appx1768 at 125:10–126:16 (“[Y]ou could 

fail one or two of the items in the guidelines, but you could not fail the space and 

density requirement.  It was the knockout factor.” (G. Sparboe Direct)).   

Defendants knew that the Certified Program was intended to reduce output 

and raise prices.  For example: 

• E-mail from Gene Gregory, UEP’s Senior Vice President: “If all the 

industry were to follow the guidelines through the first step this would 

result in a flock size reduction of 13 million hens … [s]o the payback for 

making the first step … of 56 square inches is tremendous.” Appx3518  

• Memo from Rose Acre executive: “I don’t really know what this whole 

motive is but I think there is more to it than Animal Welfare.  I think 

some people think it will make them rich or something.” Appx3515. 

• Rose Acre’s President, Marcus Rust, admitted at trial that he thought 

UEP was “trying to manage supply of eggs and raise price as opposed to 

doing something else.” Appx1813 at 64:19-22. 

• Mr. Rust further testified that he was concerned that the “UEP was 

coordinating producers to restrict supply of eggs and to boost prices.” 

Appx1820 at 89:15-18.  
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• E-mail chain between Rose Acre executives John and Marcus Rust: “I 

don’t think we have anything to be ashamed of by putting as many hens 

per cage as conditions permit as that is doing what is economically right 

for consumers … rather than trying to restrict cage space to boost price 

under the alleged agenda of animal rights. We lose the moral right … 

when we ourselves are manipulating the system under false pretenses.” 

Appx4148.  

• E-mail from Gene Gregory: “We have tried to downplay exports and the 

animal welfare program as reasons for improved prices….  This is our 

statement to the media type.  In reality … Animal Welfare Guidelines 

have been the major reason why Cal-Maine and all other egg producers 

are enjoying good times.” Appx3809. 

• Letter from Sparboe Farms legal counsel to UEP legal counsel: “As we 

have relayed from time-to-time to the UEP Executive Staff, the ‘hidden 

agenda’ of the Animal Welfare Program is concerning to us … a strong 

case could be made that the Animal Welfare Program, is, in essence, a 

program … to reduce output in an effort to increase prices.  Naturally, 

that strikes us as price fixing….” Appx3748. 

Case: 20-1045     Document: 60     Page: 44      Date Filed: 04/30/2020



 12 

C. Coordinated Exports 

The third aspect of the conspiracy was coordinating exports.  UEP, USEM 

and Rose Acre conspired with producer members to collectively export eggs 

produced in the United States at a loss to increase the domestic price of eggs.  In 

September 2000, UEP took over control of the USEM’s export programs.  Appx3404 

(September 8, 2000 Management Services Agreement).  UEP and its members 

understood that exports “tighten[] supply and result[] in a higher market for all egg 

prices.”  Appx3378-Appx3383 (August 29, 2000 Memo to UEP Membership: “the 

primary reason to be a supporter of the export effort is to help improve your egg 

price and thereby create a greater return to your business.”  (emphasis in original)).   

UEP and its members knew that exports raised the domestic price of eggs.  

See, e.g., Appx3342 (March 6, 2000 United Voices Newsletter: “The delivery of 120 

container loads of eggs for export shipment has now been completed.…  The average 

gain in market value for a three week period was 14¢ per dozen.”); Appx3892 

(November 22, 2006 Memo to USEM Members: “The recent export of 90 containers 

is now completed and we believe it accomplished its goal of improving domestic 

prices….  The Urner Barry Midwest Large quote increased by 40 cents per dozen 

during the period of filling this export….  We must conclude this export provided 

major financial benefits.”)   
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Rose Acre and other producers entered into written agreements with the 

USEM to become USEM members and participate in its export programs.  Appx 

4146; Appx1833-Appx1835 at 5:22–7:2 (M. Rust Direct).  Rose Acre admits that 

the purpose of the USEM’s export program “was to remove surplus from the U.S. 

market” and that the exports would “stabilize” and “influence” domestic market 

prices.  Appx1836-Appx1840 at 12:12–15, 18:10–13 (M. Rust Direct). 

III. Proceedings Below 

A. Overview 

This appeal involves two primary issues.   

First, Plaintiffs repeatedly presented a straightforward conspiracy to reduce 

the supply and raise the price of eggs.  The conspiracy was implemented through 

one or more of three mechanisms: (1) coordinated short-term supply reductions; (2) 

the UEP Certified Program; or (3) coordinated exports.  Over Plaintiffs’ objection, 

the District Court instructed the jury and issued a verdict form that did not allow the 

jury to find an unlawful conspiracy unless Plaintiffs proved that all three 

mechanisms were agreed to and employed.  It did so despite the fact that a conspiracy 

to reduce supply implemented through any one of those mechanisms violates the 

antitrust laws.  The District Court plainly misstated the law by requiring Plaintiffs to 

prove all three of the conspiratorial activities, rather than any one, which is all that 

Section 1 of the Sherman Act required of Plaintiffs.   
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Second, although the jury did not reach the issue, the District Court committed 

plain error by refusing to give a per se instruction.  The unequivocal governing law 

established by a series of Supreme Court decisions holds that an agreement among 

competitors that is “for the purpose and with the effect” of suppressing output or 

raising price is a per se violation of Section 1 of the Sherman Act.  The District 

Court, however, repeatedly ruled that this case must be evaluated under the rule of 

reason and refused to give the jury a per se instruction.  Plaintiffs respectfully submit 

that upon re-trial, the District Court should be directed to properly instruct the jury 

on the per se rule.   

Below, Plaintiffs describe in greater detail the proceedings relating, first, to 

the conspiracy and verdict form issue and then to the per se rule. 

B. Conspiracy Instructions and Verdict Form 

Plaintiffs alleged a conspiracy to reduce the supply of eggs that was 

implemented through one or more of three means.  As Plaintiffs’ counsel explained 

to the District Court: 

I want to also say the following so that there’s no 

misunderstanding about this, that it is the Plaintiffs’ contention 

that there was a conspiracy to reduce the domestic output of eggs 

or the domestic supply of eggs in order to increase prices and that 

conspiracy was joined and implemented by Defendants and 

coconspirators through one or more of three overt acts …. 

 

Appx4460 at 85:7–17 (emphasis added).  
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Before trial, Plaintiffs again set forth their theory of the conspiracy: “Defense 

Counsel, describes the conspiracy as being – using the conjunctive – short term, 

exports and Certified Program.  But for purposes of companies joining and 

implementing the conspiracy, I hope I’ve been careful in making clear that we use 

the disjunctive.”  Appx4477-Appx4478 at 124:8–125:10 (emphasis added). 

During opening statements, Plaintiffs set forth their case: 

The rallying cry for this conspiracy was fewer hens means fewer 

eggs and fewer eggs means higher egg prices.  The Defendants 

implemented this conspiracy in one or more of three ways:  

Note, I said one or more of three ways, because participation in 

any one of those three puts them in the conspiracy and 

participating in the conspiracy.  Let me review with you those 

three ways were. 

Appx1745 at 65:9–15 (Opening Statement) (emphasis added);  

Plaintiffs articulated this position repeatedly throughout trial and at multiple 

charge conferences.  Appx2719-Appx2720 at 273:22–274:9 (December 3, 2019 

Charge Conference) (“[O]ur theory was and stated expressly it’s in the disjunctive, 

that we’ve alleged that the Defendants engaged in an agreement or conspiracy to 

reduce the supply of eggs for the purpose with the effect of increasing egg prices and 

they implemented that conspiracy or agreement through one or more of three 

anticompetitive activities….  [T]his is what I said to the jury in opening, it is the 

position we have been maintaining consistently.”).  As Plaintiffs’ counsel 

specifically told the District Court, even if the Plaintiffs failed to prove one of the 
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three conspiratorial acts, “the other two or even one could still be a conspiracy,” and 

“there doesn’t have to be one conspiracy that has all three of these elements.”  

Appx2896-Appx2897 at 273:18–21, 274:21–24 (December 4, 2019 Charge 

Conference). 

The disjunctive/conjunctive issue manifested itself in three different ways: 

1. The “Overarching” Conspiracy Instruction 

The issue first surfaced in connection with Defendants’ demand for an 

“overarching” conspiracy instruction.  Defendants argued that Plaintiffs’ proposed 

instructions incorrectly omitted the requirement that the jury find a “single 

overarching” conspiracy “which was given at the DPP [class] trial.”3  Appx1564 

(December 1, 2019, Defendants’ Objections to Direct Action Plaintiffs’ Proposed 

Jury Instructions and Proposed Verdict Form).   

In advance of the first charge conference, the District Court provided the 

parties with draft jury instructions.  The Court’s draft duplicated the instruction from 

 
3  Plaintiffs’ trial was preceded by a separate trial involving the class.  

Appx1138.  At trial, the class, unlike the Plaintiffs here, chose to assert a single 

overarching conspiracy that included all three forms of misconduct.  Question 1 of 

the class verdict form asked if a “single overarching conspiracy to reduce supply 

comprised of all three of (1) short term supply recommendations, (2) the United Egg 

Producers (UEP) Certified Program, and (3) United States Egg Marketers (USEM) 

exports” had been proved.  See Class Plaintiffs’ Appellate Opening Brief, T.K. 

Ribbings Family Rest., LLC v. Rose Acre Farms, Inc., Civil Appeal Nos. 19-1088, 

19-1188, Dkt. No. 003113277283 at 17 (3d Cir. June 27, 2019).  In Plaintiffs’ case, 

the District Court expressed its intention to rely on the instructions and verdict form 

used in the class trial.  Appx4480-Appx4481 at 56:16–57:7.   
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the class trial and included an “overarching” conspiracy instruction, stating that 

Plaintiffs were required to prove the existence of all three mechanisms of the 

conspiracy in order to prove that a conspiracy existed at all: “You must therefore 

determine whether the restraints challenged here – (1) the UEP recommendation of 

early molt and early slaughter, (2) the UEP certified program, and (3) the USEM 

export programs – are together, unreasonable….  These three programs must all be 

part of a single, overarching conspiracy….”  Appx4590 (December 3, 2019 e-mail 

and draft instructions from the District Court) (emphasis added). 

Plaintiffs objected to this instruction and the use of the conjunctive at both the 

December 3 and December 4 charge conferences.  Appx2718 at 272:6–16 

(December 3, 2019 Charge Conference) (“[T]his is an ‘or’ question not an ‘and’ 

question.  We have not alleged that the jury is going to need to find that all three of 

these things were restraints of trade and that affects some of the language for the 

remainder of this instruction … this is kind of a difference between us and the DPPs 

[the class].”); Appx2904 at 281:1-2 (December 4, 2019 Charge Conference) (“The 

Class had a different definition of the conspiracy than we did.”). 

A third charge conference was held on December 6, 2019.  Again, Plaintiffs 

argued for an instruction with a disjunctive recitation of the three mechanisms of the 

conspiracy.  Appx3015-Appx3020 at 95:7–96:18 and 100:1–6 (moving under F. R. 

Civ. P. 15(b)(1) to conform the pleadings to the evidence).   
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After the charge conference, Plaintiffs proposed modifications to the District 

Court’s “overarching” instruction (proposed deletions in brackets and additions 

underlined): 

Under the Sherman Act, a restraint of trade is illegal only if it is 

found to be unreasonable. [You must therefore determine 

whether the restraints challenged here–] Plaintiffs contend that 

there was an unreasonable conspiracy to restrict the supply of 

eggs and increase egg prices, and producers participated in this 

conspiracy in one or more of three ways: (1) the UEP short term 

measures [recommendations of early molt and early slaughter], 

(2) the UEP Certified Program, and (3) the USEM export 

programs[–are, together, unreasonable]. 

Appx1650-Appx1651 (Plaintiffs’ Memorandum Regarding 12/6/19 Charge 

Conference) (emphasis added).   

Although the District Court refused to modify the instruction to allow the jury 

to find a conspiracy if any one of its three mechanisms were proved, it did 

acknowledge that Plaintiffs had preserved their “well-articulated” objection to the 

requirement that Plaintiffs must prove all three mechanisms in order to prove any 

conspiracy at all:  

Plaintiffs’ counsel: We also though, object to the way the 

instruction talks about the three measures.   

The Court:  Fair enough, and you have a continuing objection on 

that score.  

... The Court: I will just tell you that, once again, I’ve looked at 

this all sorts of different ways, from the very beginning, from the 

complaint to the motions to the arguments to the way the case 

was tried, and I am not persuaded to address that issue 
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differently, but I respect the fact that you’ve got a very well-

articulated objection. 

Appx3179 at 83:11–14, 83:18–23 (December 9, 2019 Charge Conference). 

In the end, the instruction to the jury defined the conspiracy in the conjunctive: 

Under the Sherman Act, a restraint of trade is illegal only if it is 

found to be unreasonable.  Therefore, you must determine, first, 

whether there was a contract, agreement, combination, or 

conspiracy that restrained trade; and if so, second, whether the 

restraints challenged here – that is, A, the UEP recommended 

short-term measures; B, the UEP Certified Program as 

challenged; and, C, the USEM export program – are together 

unreasonable. 

These three alleged restraints must all be part of a single 

conspiracy, as opposed to, for example, three different 

conspiracies that were each independent of each other. 

Appx3284-Appx3285 at 248:6–249:13.  

2. Question 1 of the Verdict Form 

On September 27, 2019, Plaintiffs filed their proposed verdict form.  

Appx1503.  Plaintiffs’ proposed Question 1 asked: “Do you find that there was an 

agreement or conspiracy that included competing egg producers that was for the 

purpose and had the effect of reducing the supply or raising the price of eggs?” 

Appx1504.  

On December 9, 2019, the District Court for the first time and on the eve of 

closing arguments provided the parties with its draft verdict form.  Appx4620 

(December 9, 2019 e-mail from District Court attaching Verdict Form Draft).  

Question 1 of the Court’s draft framed the conspiracy in the conjunctive: 
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1. Do you unanimously find, by a preponderance of the 

evidence, that there was a conspiracy to reduce the supply of eggs 

comprised of (1) short term supply measures, (2) the United Egg 

Producers (UEP) Certified Program, and (3) United States Egg 

Marketers (USEM) exports? 

 

YES ________ NO _______ 

 

Appx4622 (emphasis added).   

The District Court rejected Plaintiffs’ proposed version and refused to modify 

its own draft.  Appx3199-Appx3207 at 103:14–15; 110:25–111:3.  The District 

Court acknowledged that Plaintiffs had preserved their objections to the Court’s 

version of Question 1.  Appx3207-Appx3208 at 111:8–112:4.   

The Jury answered “No” to Question 1 of the Verdict Form, which described 

the conspiracy in the conjunctive.  Appx2.  The jury was required to answer Question 

1 in the negative even if it found Defendants had agreed or conspired to reduce the 

supply of eggs implemented through any one or two of the three alleged 

conspiratorial forms of conduct. 

3. The Contention Instruction 

While the District Court presented the conspiracy to the jury in the conjunctive 

in both the verdict form and Instruction No. 16, it also allowed each side to present 

a statement of its “contentions.”  Appx2845-Appx2846 at 222:9–223:19.  

Plaintiffs’ statement described the conspiracy in the disjunctive and referred 

to the conspiracy as being “one or more” of the three alleged parts.  Appx4618 
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(December 6, 2019 e-mail from Michael Ponzoli to the District Court with attached 

contention).  In advance of the final charge conference, the District Court provided 

the parties with its proposed Revised Jury Instructions.  Appx4646-4651.  The 

District Court’s draft Instruction No. 7 set forth Plaintiffs’ statement of contention 

with only slight modifications that are not pertinent to this appeal. Appx4646-4651.     

The District Court’s version of Plaintiffs’ contention was read to the jury.  It 

accurately stated: “Plaintiffs claim this agreement or conspiracy included one or 

more of the following components: short-term supply measures, a USEM program 

for exporting eggs at a loss, and the combination of the so called 100% rule as 

applied to cage space restrictions and the backfilling ban as incorporated into the 

UEP Certified Program and enforced by producer-designed audits.”  Appx3271-

Appx3271 at 235:10–237:16.  Although the District Court clearly understood and 

allowed Plaintiffs to present their conspiracy contention to the jury, the Court’s 

instructions and verdict form required that the jury disregard Plaintiffs’ legally and 

factually viable theory of the case.   

C. The Per Se Rule 

While the District Court held on summary judgment that the alleged conduct 

had to be judged under the rule of reason, Plaintiffs continued to assert that if the 

jury made certain factual findings, the conduct was per se unlawful.  Plaintiffs also 

submitted a proper per se instruction to the District Court (Appx1367), supported it 
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with a memorandum of law (Appx1484), and submitted a proposed verdict form that 

allowed the jury to apply the per se rule.  Appx1504.  Question 1 of the verdict form 

asked whether the jury found an agreement or conspiracy among competitors that 

was for the purpose and with the effect of reducing supply or raising price.  

Appx1504.  If the jurors answered “Yes”, the verdict form directed them to skip 

Question 2 – which addressed the rule of reason.  If the jurors answered “No” to 

Question 1, they were directed to determine whether there was a conspiracy that 

violated the rule of reason in Question 2.  Appx1505.   

Plaintiffs’ proposed instructions stated that: “[t]here are two legal tests that 

are used to determine whether a defendant has violated Section 1 of the Sherman 

Act,” the “per se rule” and the “so-called rule of reason.”  Appx1365-Appx1366.  

The proposed instructions then stated: “If you determine that the defendants have 

violated the per se rule, there will be no need for you to consider the rule of reason 

approach.  If you do not find a per se violation, you will then have to consider 

whether the defendants’ conduct violated the rule of reason.”  Appx1365-Appx1366. 

Plaintiffs’ proposed instructions stated that the elements of a per se violation 

are: (i) a conspiracy or agreement among competitors; (ii) that “was (1) for the 

purpose and (2) with the effect of reducing supply of eggs or increasing the price of 

eggs; and (3) that the plaintiff was injured by the agreement or conspiracy.”  

Appx1365.  The accompanying Memorandum of Law demonstrated that Plaintiffs’ 
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recitation of the per se rule was correct.  Plaintiffs explained that an agreement 

among competitors to suppress output is a form of horizontal price-fixing that has 

long been held to be per se illegal, and the test for determining the existence of such 

a per se violation is whether the agreement or conspiracy is “for the purpose and 

with the effect” of suppressing output so as to raise price.  Appx1488-Appx1490 

(citing, e.g., U.S. v. Socony-Vacuum Oil Co., 310 U.S. 150, 223 (1940), and Leegin 

Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877, 893 (2007)).  In light of 

that clear law, Plaintiffs argued that the jury should be instructed that “if they find a 

horizontal agreement or conspiracy (1) for the purpose and (2) with the effect of 

reducing the supply of eggs below the level that it otherwise would have been or 

increasing the price of eggs above the level it otherwise would have been” then the 

conduct in question is per se unlawful.  Appx1493. 

The Plaintiffs’ memorandum also addressed the four reasons previously given 

by the District Court for holding that the per se rule could not be applied in this case.  

Appx1493-Appx1501.  Plaintiffs carefully explained that each of those four reasons 

was incorrect.  Appx1493-Appx1501. 

The District Court was unmoved.  It stated that, while the court appreciated 

the legal argument, “I am, though, unpersuaded….  There’s really nothing to 

persuade me to abandon the court’s prior [ruling].”  Appx3043-Appx3045 at 125:3-

16.  As a result, the District Court declined to instruct the jury on the per se rule. 
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SUMMARY OF ARGUMENT 

First, Section 1 of the Sherman Act has no overt act requirement, and requires 

proof only of an agreement to restrain trade.  Plaintiffs submitted abundant evidence 

of the Defendants’ agreement to suppress output and thereby raise egg prices.  The 

District Court, however, committed reversible error because its instructions and 

verdict form erroneously required the jury to find instead that the Plaintiffs had 

proven all three of the overt acts that they had alleged in support of their conspiracy 

claim, rather than simply that Defendants had agreed to restrain competition.   The 

Sherman Act has no such “overt act” element.   

The District Court then magnified its error by requiring the jury to find all 

three of the overt acts alleged by Plaintiffs rather than one or more of such acts to 

establish an agreement restraining trade.  Plaintiffs therefore were entitled to prove 

a violation of Section 1, and then further prove individual antitrust injuries resulting 

from that violation, without the requirement of proving all three of the overt acts. 

Second, the District Court should have given the jury an appropriate per se 

instruction and a verdict form allowing for a per se verdict.  The Supreme Court has 

never wavered on the principle that agreements between horizontal competitors for 

the purpose and with the effect of suppressing output or supply are per se unlawful. 

Whether an agreement between horizontal competitors is for the purpose and with 

the effect of suppressing output is a fact issue that cannot be decided by the District 

Case: 20-1045     Document: 60     Page: 57      Date Filed: 04/30/2020



 25 

Court, and there was legally sufficient evidence from which the jury could have 

found a horizontal conspiracy to suppress output.   

Here, the District Court erred by usurping the jury’s role when it refused to 

ask the jury to make a finding whether Defendants had entered into an agreement 

with the purpose and effect of suppressing output and raising egg prices, which is 

the factual predicate for the per se rule.  On remand, the District Could should be 

ordered to (i) ask the jury to find whether Defendants entered into such an agreement 

and, if so, (ii) instruct the jury there is no need to consider the rule of reason issues. 

ARGUMENT 

I. The District Court Erred in its Formulation of Instruction No. 16 and 

Question 1 

A. The Standard of Review is De Novo 

This Court exercises plenary, or de novo, review over questions of whether 

the District Court’s instruction set forth the proper legal standard, or correctly 

advised the jury on the applicable law.  See Berardelli v. Allied Servs. Inst. of Rehab. 

Med., 900 F.3d 104, 114 (3d Cir. 2018) (remanding for new trial where trial court 

gave erroneous charges); Fornicoia v. Haemonetics Corp., 131 Fed. Appx. 867, 869 

(3d Cir. 2005); Aircraft Repair Servs. v. Stambaugh’s Air Serv., Inc., 175 F.3d 314, 

318 (3d Cir. 1999).   

As this Court has stated, “when examining an allegedly erroneous instruction, 

[it] must ‘determine whether the charge, taken as a whole and viewed in the light of 
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the evidence, fairly and adequately submits the issues in the case to the jury.’”  

Fornicoia, 131 Fed. Appx. at 870 (citation omitted).  If the charge, taken as a whole, 

fails to do so, then the case must be remanded for a new trial.  See Harvey v. Plains 

Twp. Police Dep’t., 635 F.3d 606, 612 (3d Cir. 2011) (remanding for new trial when 

instructions and verdict form were erroneous); Fornicoia, 131 Fed. Appx. at 871 

(remanding for new trial when district court did not fairly and adequately advise jury 

of legal standards for liability). 

B. Instruction No. 16 and Question 1 Erroneously Required 

Plaintiffs to Prove All Three Overt Acts of the Conspiracy 

Question 1 of the verdict form violates this Court’s holding in United States 

v. American Radiator & Standard Sanitary Corp., 433 F.2d 174, 182 (3d Cir. 1970) 

(“We note that the government was not required to prove that all the means and 

methods alleged in the indictment were utilized or that each defendant participated 

in each phase of the conspiracy or, indeed, that any of the illegal agreements were 

carried out.”) (emphasis added). Question 1 erroneously conflated two separate 

issues under the antitrust laws:  an agreement to restrain trade (i.e., a conspiracy), 

which is a necessary element under Section 1 of the Sherman Act, and the various 

forms of conduct allegedly employed to effectuate the conspiracy.  See Socony-

Vacuum Oil Co., 310 U.S. at 224 n.59 (1940) (“[C]onspiracies under the Sherman 

Act are not dependent on any overt act other than the act of conspiring”).  
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And, by importing an overt act requirement into Question 1, the District Court 

further required Plaintiffs to prove not merely that there was an agreement to “reduce 

the supply of eggs,” but also that this conspiracy comprised each of the three alleged 

mechanisms: (1) recommended short-term supply measures, (2) the Certified 

Program as challenged, and (3) coordinated exports.  Appx2 (Verdict Form).  By 

imposing this additional requirement, the District Court prevented the jury from 

finding that the Plaintiffs satisfied their burden of establishing a violation under 

Section 1 if they proved any agreement to restrain trade.  This was legal error 

because Section 1 has no such requirement.  In contrast, the proposed Question 1 

(Appx1504) submitted by Plaintiffs was legally proper because it correctly set forth 

what Plaintiffs needed to prove in order to establish a Section 1 violation.  The 

District Court should have accepted Plaintiffs’ proposed Question 1.   

To prove a price-fixing scheme, a plaintiff need demonstrate only: “(1) the 

existence of an agreement, combination or conspiracy, (2) among … competitors, 

(3) with the purpose or effect of raising, depressing, fixing, pegging, or stabilizing 

the price of a commodity, (4) in interstate or foreign commerce.”  In re EPDM 

Antitrust Litig., 681 F. Supp. 2d 141, 165–66 (D. Conn. 2009) (internal quotation 

omitted).  Because “[t]he essence of any violation of § 1 is the illegal agreement 

itself,” it is not necessary for a plaintiff to prove that “overt acts [were] performed 

in furtherance of it.”  Summit Health, Ltd. v. Pinhas, 500 U.S. 322, 330 (1991) (citing 
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United States v. Kissel, 218 U.S. 601 (1910)); see also Socony-Vacuum Oil Co., 310 

U.S. at 224 n.59.  Nor is it necessary to prove that the conspiracy was actually 

successful in raising prices.  See Socony-Vacuum Oil Co., 310 U.S. at 224 n. 59 (“It 

is the contract, combination ... or conspiracy, in restraint of trade or commerce which 

§ 1 of the Act strikes down, whether the concerted activity be wholly nascent or 

abortive on the one hand, or successful on the other.”) (internal quotation omitted); 

Re/Max Int’l v. Realty One, Inc., 900 F. Supp. 132, 151-2 (N.D. Ohio 1995) 

(“[T]here can be an unlawful antitrust conspiracy based on agreement alone.”).  A 

plaintiff can therefore prove the narrower claim that a conspiracy existed without 

also proving the broader issue that all of the means and methods alleged were 

actually utilized to effectuate the conspiracy.   

Consistent with the requirements of Section 1, courts frequently issue special 

verdict forms in civil antitrust trials requiring plaintiffs to prove the existence of an 

agreement.  See, e.g., In re Vitamin C Antitrust Litig., No. 06-md-1738 (E.D.N.Y.), 

(Dkt. No. 675 at 2) (“Did plaintiffs prove, by a preponderance of the evidence, that 

the following defendants knowingly entered into an agreement or conspiracy with 

the purpose of or predictable effect of fixing the price or limiting the supply of 

Vitamin C?”); In re TFT-LCD (Flat Panel) Antitrust Litig., No. 07-md-1827 (N.D. 

Cal.) (Dkt. No. 8562 at 2) (“Did Best Buy prove, by a preponderance of the evidence 

and in accordance with the instructions given to you, that Toshiba knowingly 

Case: 20-1045     Document: 60     Page: 61      Date Filed: 04/30/2020



 29 

participated in a conspiracy to fix, raise, maintain or stabilize the prices of TFT-LCD 

panels?); In re Urethane Antitrust Litig., No. 04-md-1616 (D. Kan) (Dkt. No. 2799 

at 1) (“Do you find that Class Plaintiffs have proved by a preponderance of the 

evidence that Dow participated in a conspiracy to fix, raise, or stabilize prices for 

urethane chemicals …?”).4  In each of these cases, the question to the jury was proper 

because it correctly asked the jury to determine if there was an agreement to fix 

prices without any requirement to also find the means and methods used to effectuate 

the conspiracy. 

Of course, a private plaintiff seeking damages under Section 4(a) of the 

Clayton Act for an alleged Sherman Act violation must further prove that it was 

“injured in his business or property by reason of anything forbidden in the antitrust 

laws.” 15 U.S.C. § 15(a) (emphasis added).  This is a separate issue from proving 

the Section 1 violation itself, however, and it was separately provided for in the 

Plaintiffs’ original proposed verdict form in Question 4 (“Do you find that the 

agreement or conspiracy injured each of the plaintiffs by causing them to pay higher 

prices than they otherwise would have paid for the eggs or egg products they 

purchased from a participant in the agreement or conspiracy?”)  Appx1507. 

 
4  These examples apply here because a horizontal conspiracy to restrict 

output (such as the conspiracy alleged here) is tantamount to a horizontal price-

fixing agreement.  In re Linerboard Antitrust Litig., 203 F.R.D. 197, 216 (E.D. Pa. 

2001).  
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The injury requirement as stated in Section 4(a) of the Clayton Act is 

analogous to the general federal conspiracy statute.  Under 18 U.S.C. §371, it is 

unlawful for “two or more persons [to] conspire to commit any offense … in any 

manner or for any purpose, and [for] one or more such persons [to] do any act to 

effect the object of the conspiracy….” (emphasis added).  Because any overt act 

completes the conspiracy, if the Government alleges a conspiracy and three unlawful 

acts in furtherance thereof, but the jury finds that only one of the three was proved, 

criminal liability is nonetheless established.  See United States v. Adamo, 534 F.2d 

31, 38 (3d Cir. 1976) (holding that the Government is under “no obligation” to prove 

every overt act alleged); see also United States v. U.S. Gypsum Co., 600 F.2d 414, 

419 (3d Cir. 1979) (holding that in a criminal antitrust conspiracy case, the 

Government did not need to prove that defendants engaged in all thirteen of the 

specific means alleged). Similarly, once a civil antitrust plaintiff establishes a 

Section 1 violation, then if it can prove that any one act by any one co-conspirator 

caused its antitrust injuries, it has established a right to collect damages jointly and 

severally from all co-conspirators pursuant to Section 4(a) of the Clayton Act.    

Question 4, originally proposed in Plaintiffs’ verdict form, properly asked the 

jury whether Plaintiffs had met their Clayton Act Section 4(a) burden with respect 

to whatever violation the jury might have found in response to Question 1.  It was 

an error for the District Court instead to import an overt act requirement into 
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Question 1, and then further to require the Plaintiffs to prove every act that they 

alleged was part of that violation, as Plaintiffs only needed to prove that one such 

alleged act injured them in order to establish a right to damages under Section 4(a).   

A court commits reversible error when the instructions or verdict form, or 

both together, misstate the law.  See Armstrong v. Burdette Tomlin Mem’l Hosp., 

438 F.3d 240, 245 (3d Cir. 2006); Harvey, 635 F.3d at 612; McNely v. Ocala Star-

Banner Corp., 99 F.3d 1068, 1078 (11th Cir. 1996).  The District Court misstated 

the law by requiring Plaintiffs to prove all three of the conspiratorial activities that 

they alleged, rather than any one, which is all that Section 1 of the Sherman Act and 

Section 4(a) of the Clayton Act requires.  

Thus, the District Court, as a matter of law, erred in two significant ways. 

First, it incorrectly added an overt act requirement to Question 1; and second, in so 

doing, it required that all overt acts that Plaintiffs alleged had to be satisfied before 

a conspiracy could be found.  

C. Instruction No. 16 and Question 1 Were Erroneous Because They 

Were Inconsistent with Plaintiffs’ Theory of the Case 

The law in this Circuit is clear: “a requested instruction in accord with a 

party’s contention, and consistent with evidence in the case, must be granted unless 

the subject matter has been adequately covered in the court’s main charge.”  

Richardson v. Walsh Constr. Co., 334 F.2d 334, 338 (3d Cir. 1964).  Other circuits 

agree.  See, e.g., Smith v. Sumner, 994 F.2d 1401, 1404 (9th Cir. 1993) (“It is clear, 
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however, that failure to give an instruction on a party’s theory of the case is 

reversible error if the theory is legally sound and evidence in the case makes it 

applicable.”) (internal quotation omitted); Carvel Corp. v. Diversified Mgmt. Grp. 

Inc., 930 F.2d 228, 230 (2d Cir. 1991) (“A litigant is entitled to have the jury 

instructed as to his claims and theories of law if supported by the evidence and 

brought to the attention of the court.  It does not matter that the evidence was minimal 

or was presented in a piecemeal fashion.  All that is necessary is that there be some 

evidence supporting a party’s theory of the case.”). 

Dang v. Cross is illustrative.  422 F.3d 800 (9th Cir. 2005). There, plaintiff 

claimed defendants violated his Fourth Amendment rights.  Id. at 803.  At the 

punitive damages phase of the trial, plaintiff requested that the jury be instructed that 

an act “oppressively done” could support an award of punitive damages.  Id. at 804.  

The lower court rejected plaintiff’s request.  Id.  The Ninth Circuit reversed.  It held 

that the requested instruction correctly stated the law and that the trial court erred 

because its instructions did not provide the “plaintiff with ample room to argue his 

theory of the case to the jury.”  Id. at 809. 

Here, Plaintiffs consistently stated their theory that the conspiracy was carried 

out in three disjunctive ways.5  Because Plaintiffs’ theory was legally sound and 

 
5  The final pretrial order ultimately limits the issues for trial.  See Krys v. 

Aaron, 312 F.R.D. 373, 376 (D.N.J. 2015) (“A final pretrial order when entered 
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supported by the evidence presented, the District Court should have instructed the 

jury consistent with Plaintiffs’ theory.  The approach taken by the District Court was 

instead contradictory, confusing, and legally incorrect.  The District Court 

recognized Plaintiffs’ theory in a contention instruction, while simultaneously 

giving the jury instructions and verdict form directly at odds with Plaintiffs’ legally-

sound theory of the case.  Compare Plaintiffs’ contention instruction (Instruction 

No. 7) Appx3271- at 235:10–237:16 (“Plaintiffs claim this agreement or conspiracy 

included one or more of the following components: short-term measures, a USEM 

program for exporting eggs at a loss, and the combination of the so called 100% rule 

as applied to cage space restrictions and the backfilling ban as incorporated into the 

UEP Certified Program and enforced by producer-designed audits.”) with the 

District Court’s verdict form Appx2 (“Do you unanimously find, by a preponderance 

of the evidence, that there was a conspiracy to reduce the supply of eggs comprised 

of (1) recommended short-term supply measures, (2) the United Egg Producers 

 

limits the issues for trial and in substance supersedes the pleadings covered by the 

pretrial order.”) (internal quotations omitted).  Prior to filing the pretrial order, 

Plaintiffs laid out their theory for Defendants: “I want to also say the following so 

that there’s no misunderstanding about this, that it is the Plaintiffs’ contention that 

there was a conspiracy to reduce the domestic output of eggs or the domestic supply 

of eggs in order to increase prices and that conspiracy was joined and implemented 

by Defendants and coconspirators through one or more of three overt acts….”  

Appx4460 at 85:7–17 (emphasis added)).  If there was any doubt about Plaintiffs’ 

theory of the case (or that their pleadings were somehow inconsistent with their trial 

theory), Plaintiffs moved under Fed. R. Civ. P. 15(b)(1) to conform the pleadings to 

the evidence.  See, e.g., Appx3020 at 100:1–6.   
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(UEP) Certified Program, as challenged and (3) United States Egg Marketers 

(USEM) exports?”) and Instruction No. 16 Appx3284-Appx3285 at 248:6–249:13 

(“[Y]ou must determine, first, whether there was a contract, agreement, 

combination, or conspiracy that restrained trade; and if so, second, whether the 

restraints challenged here – that is, A, the UEP recommended short-term measures; 

B, the UEP Certified Program as challenged; and, C, the USEM export program – 

are together unreasonable.”) (emphasis added).  

Once the District Court incorrectly decided to go down the path of including 

overt acts in the instructions and Question 1, it compounded that error by ignoring 

Plaintiffs’ legally correct theory of the case, created jury confusion with competing 

instructions, and worse, fundamentally prohibited the jury from finding the existence 

of a conspiracy unless they found that all three means of implementation were 

established. 

D. The Error Was Harmful and Prejudicial 

The District Court’s error was not harmless.6  “When a jury instruction is 

erroneous, a new trial is warranted unless such error is harmless.”  Harvey, 635 F.3d 

at 612.  An error is not harmless unless it is “highly probable” that the error did not 

 
6  Because Plaintiffs plainly preserved the objections on which they are 

appealing, the harmless error standard applies.  
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contribute to the judgment or the error is a “solitary misstatement of the law” among 

an otherwise correct legal instruction.  Id.  

This Court has explained that harmless error determinations must be kept on 

a “relatively tight rein”: 

[B]road institutional concerns militate against increasing the 

number of errors deemed harmless.  Although it is late in the day 

to pretend that all trials are perfect, perfection should still be our 

goal … Respect for the dignity of the individual, as well as for 

the law and the courts that administer it, may call for rectification 

of errors not visibly affecting the accuracy of the judicial 

process....   

Hill v. Reederei F. Laeisz G.M.B.H., 435 F.3d 404, 411 (3d Cir. 2006) (internal 

quotations omitted).  

The central factual determination required by the jury in response to Question 

1 should have been whether there was an agreement to reduce the supply of eggs or 

increase prices.  However, because of the District Court’s construction of Question 

1, the jury was prevented from answering that question separate and apart from each 

of the means and methods inappropriately included in the question.  Under this 

formulation, the jury could not continue with the verdict form even if they found the 

Plaintiffs had proven one of the alleged means injured them, which is all the law 

requires.  

For example, the jury could have found an agreement to reduce supply or 

increase prices of eggs, and also found that it was effectuated only through the 
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Certified Program.  In that event, Plaintiffs would have satisfied their burden of 

proving a Section 1 violation, and the jury would have moved on to determine 

whether the conspiracy unreasonably restrained competition, whether Plaintiffs were 

injured, and which Defendants had joined the conspiracy.  The District Court’s 

formulation of Question 1 instead forced the jury only to answer in the affirmative 

under one single scenario: if they found an agreement effectuated through each and 

every one of the means and methods indicated.  That is not what is required of 

Plaintiffs under Section 1 of the Sherman Act and Section 4(a) of the Clayton Act, 

and that is not the theory that Plaintiffs presented to the jury.  For both of these 

reasons, the Court should reverse and remand for a new trial. 

II. The District Court Erred by Refusing to Give a Per Se Instruction 

If the jury could have reasonably concluded that Plaintiffs proved a horizontal 

agreement for the purpose and with the effect of suppressing output or raising price, 

then a per se instruction was required.  A horizontal agreement to suppress output is 

a form of price-fixing.  See Cal. Dental Ass’n v. FTC, 526 U.S. 756, 777 (1999).  

The test for determining whether such an agreement is per se unlawful was 

established by the Supreme Court in 1940 – whether the agreement or conspiracy is 

“for the purpose and with the effect” of suppressing output or raising price.  Socony-

Vacuum Oil Co., 310 U.S. at 223. 
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A. Horizontal Agreements for the Purpose and With the Effect of 

Suppressing Output Are Per Se Unlawful 

Section 1 of the Sherman Act prohibits agreements that unreasonably restrain 

trade.  In order to determine whether an agreement does so, courts employ two 

alternative tests.  Under the rule of reason, courts examine the market impact of the 

restraint on competition.  See Nat’l Soc’y of Prof. Eng’rs v. United States, 435 U.S. 

679, 690 (1978).  Certain categories of conduct, however, as a matter of law, are 

deemed so antithetical to competition that they are conclusively presumed to 

unreasonably restrain competition without analysis of actual market effects.  These 

agreements are per se unlawful.  See, e.g., Arizona v. Maricopa Cty. Med. Society, 

457 U.S. 332, 344–45 (1982) (horizontal price-fixing is subject to “conclusive 

presumption” of illegality and is “unlawful per se under the Sherman Act”); 

Northern Pac. Ry. Co. v. United States, 356 U.S. 1, 5 (1958) (under per se rule, 

certain agreements are conclusively presumed illegal “without elaborate inquiry as 

to the precise harm they have caused or the business excuse for their use”). 

The Supreme Court also has repeatedly held that the per se rule is as 

applicable to horizontal agreements to suppress output as to horizontal agreements 

to set prices.  See, e.g., Leegin Creative Leather Prods., 551 U.S. at 893 (horizontal 

agreement “that decreases output … in order to increase price” held per se unlawful); 

FTC v. Superior Court Trial Lawyers Ass’n, 493 U.S. 411, 423 (1990) (horizontal 

agreement to reduce the supply of legal services held per se unlawful); Socony-
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Vacuum Oil Co., 310 U.S. at 223 (horizontal agreement to reduce supply of gasoline 

held per se unlawful).7  This is because agreements among competitors that suppress 

output are forms of price-fixing that are equally subject to the per se rule.  As 

explained in Superior Court Trial Lawyers Association: 

[The] constriction of supply is the essence of “price-fixing,” 

whether it be accompanied by agreeing upon a price, which will 

decrease the quantity demanded, or by agreeing upon an output, 

which will increase the price offered. 

 

493 U.S. at 423 (internal quotation omitted).  In California Dental Ass’n., the 

Supreme Court reiterated that “an agreement on output … equates to a price-fixing 

agreement.”  526 U.S. at 777.  See also In re Linerboard Antitrust Litig., 305 F.3d 

145, 159 (3d Cir. 2002) (“[a]n agreement on output … is equivalent to a price-fixing 

agreement”); United States v. Andreas, 216 F.3d 645, 667 (7th Cir. 2000) 

(“Functionally, an agreement to restrict output works in most cases to raise prices 

above a competitive level, and for this reason, output restrictions have long been 

treated as per se violations.”) (internal citation omitted). 

 
7  In re Ins. Brokerage Antitrust Litig., 618 F.3d 300, 316 (3d Cir. 2010) 

(per se rule applied to horizontal agreements that “decrease output”); In re Domestic 

Drywall Antitrust Litig., 163 F. Supp. 3d 175, 254 n.67 (E.D. Pa. 2016) (“It is a well-

known antitrust principle that any concerted restrictions of output are per se illegal”); 

Frank Sexton Enters. Inc. v. Sodiaal N. Am. Corp., No. Civ. A 97-7104, 2002 WL 

47841, at *9 (E.D. Pa. Jan. 14, 2002) (“The Supreme Court has also applied the per 

se standard to horizontal conspiracies … reducing output….”). 
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The Supreme Court in Socony-Vacuum set forth the test for determining 

whether an agreement among competitors to reduce output violates the per se rule.  

There, the defendant oil companies agreed to purchase surplus gasoline from 

independent refiners so as to remove it from the market.  310 U.S. at 167–68, 179, 

191.  The Court explained that: “[C]ompetition was restricted through the removal 

of a part of the supply which but for the buying programs would have been a factor 

in determining the going prices on those markets.”  Id. at 220.  The Supreme Court 

held that the agreement was per se unlawful because “[u]nder the Sherman Act a 

combination formed for the purpose and with the effect of raising … or stabilizing 

the price of a commodity … is illegal per se.”  Id. at 223 (emphasis added). 

In 2007, the Supreme Court reaffirmed that a horizontal agreement that has 

both the purpose and effect of reducing supply is per se unlawful: “A horizontal 

cartel among competing manufacturers or competing retailers that decreases output 

… in order to increase price is, and ought to be, per se unlawful.”  Leegin, 551 U.S. 

at 893.  Palmer v. BRG of Ga., Inc., 498 U.S. 46, 48 (1990) (“combination formed 

for the purpose and with the effect of raising … price … is illegal per se”) (quotation 

and citation omitted); Nat’l Macaroni Mfrs. Ass’n v. FTC, 345 F.2d 421, 427 (7th 

Cir. 1965) (agreement held per se unlawful when it had the purpose and effect of 

“unlawfully fix[ing] prices”); United States v. General Motors Corp., 384 U.S. 127, 

147 (1966) (holding that “the per se rule applies” to horizontal agreements that had 
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“effect upon prices” and was for the purpose of reducing “real or apparent price 

competition”); United States v. Apple, Inc., 791 F.3d 290, 323 (2d Cir. 2015) 

(“horizontal agreements with the purpose and effect of raising prices are per se 

unreasonable”). 

B. The District Court’s Reasons for Rejecting the Per Se Rule Are 

Incorrect 

Plaintiffs requested the jury be instructed that if Plaintiffs proved an 

agreement or conspiracy among competitors: “(1) for the purpose and (2) with the 

effect of reducing the supply of eggs … or increasing the price of eggs …” then the 

agreement or conspiracy was per se unlawful.  Appx1367-Appx1368 (Proposed Per 

Se Instruction).  The District Court, however, held that as a matter of law, the 

Certified Program could not be per se unlawful.  The District Court did not 

separately address whether USEM’s egg export program or UEP’s short-term supply 

reduction measures could be per se unlawful.  Instead, it ruled that the inclusion of 

the Certified Program in one overarching conspiracy with the other two forms of 

conspiratorial conduct precluded the application of the per se rule to any of them.  

See Appx1249-Appx1250. 

The District Court held that the Certified Program could not be per se 

unlawful because: (1) the alleged conspiracy “does not involve an express agreement 

among competitors to restrain supply”; (2) there was “evidence indicating that the 

certified program provided certain procompetitive benefits”; (3) the per se rule is 
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appropriate only where the business practice “has no purpose except stifling 

competition”; and (4) the applicability of the per se rule “is a question of law” to be 

decided by the court.  In re Processed Eggs Prods. Antitrust Litig., 206 F. Supp. 3d 

1033, 1039, 1044-45 (E.D. Pa. 2016); see also Appx1248-Appx1256.  Each of these 

reasons is incorrect. 

1. An Agreement to Suppress Output Need Not Be Express 

The District Court held that the Certified Program must be considered under 

the rule of reason because it “does not involve an express agreement among 

competitors to restrain supply.”  In re Processed Eggs, 206 F. Supp. 3d at 1045; see 

also Appx1248-Appx1256.  The Supreme Court, however, has held that “[a]ny 

combination which tampers with price structures” is per se unlawful8 even when 

“there was no direct agreement on the actual prices”9 and even though the “alleged 

conspiracy is not to be found in any formal contract or agreement.”10  Indeed, the 

Supreme Court has explicitly stated that “it makes no difference ... whether the price-

fixing is accomplished by express contract or by some more subtle means….”  

United States v. McKesson & Robbins, Inc., 351 U.S. 305, 310 (1956). 

 
8  Socony-Vacuum Oil Co., 310 U.S. at 221. 

9  Palmer, 498 U.S. at 48 (discussing Socony-Vacuum). 

10  Socony-Vacuum Oil Co., 310 U.S. at 177. 
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For example, in Palmer, the lower court ruled that a revenue-sharing plan 

among competitors was not per se unlawful because the per se rule “required an 

explicit agreement on prices.”  498 U.S. at 48.  The Supreme Court reversed and 

held the conduct per se unlawful even in the absence of an express agreement on 

price because the facts “indicate[] that this agreement was ‘formed for the purpose 

and with the effect of raising’ the price of the bar review course.”  Id. at 48–49.  

Similarly, in Catalano, Inc. v. Target Sales, Inc., 446 U.S. 643 (1980), the Supreme 

Court held that the per se rule does not require an express agreement on price or 

output because “the machinery employed by a combination for price-fixing is 

immaterial” and “a combination formed for the purpose and with the effect of raising 

… price” is per se unlawful.  Id. at 647 (quoting Socony-Vacumm).  See also In re 

Blue Cross Blue Shield Antitrust Litig., 308 F. Supp. 3d 1241, 1272–73 (N.D. Ala. 

2018) (best efforts clause held per se illegal because it “operates as an output 

restriction”); Andreas, 216 F.3d at 666–67 (agreement allocating sales among 

defendants held per se unlawful because it had the effect of restricting output).    

2. Purported Procompetitive Benefits are Irrelevant 

The District Court also held that the per se rule was inapplicable because there 

was “evidence indicating that the certified program provided certain procompetitive 

benefits,” which the Court found to be plausible.  In re Processed Eggs, 206 F. Supp. 

3d at 1045; See also Appx1248-Appx1256.  Evidence of plausible procompetitive 
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benefits, however, is irrelevant to the application of the per se rule.  Conduct that 

fits within a per se unlawful category is subject to “a conclusive presumption” that 

it has an unreasonable effect on competition.11  Indeed, the very reason for having a 

per se rule is to avoid the necessity of determining whether the challenged conduct 

has offsetting procompetitive effects and whether, on balance, it harms competition.  

As stated in Leegin: 

The rule of reason does not govern all restraints. Some types are 

deemed unlawful per se.…  The per se rule, treating categories 

of restraints as necessarily illegal, eliminates the need to study 

the reasonableness of an individual restraint in light of the real 

market forces at work. 

551 U.S. at 886 (internal quotation and citation omitted).   

As a result, the Supreme Court has specifically held that conduct that falls 

within a per se category remains per se illegal even if it has some procompetitive 

effects.  In Atlantic Richfield, the Court stated that the per se rule represented “a 

conclusive presumption that the restraint is unreasonable” even though “[a]ctions 

per se unlawful under the antitrust laws may nonetheless have some procompetitive 

effects …”  495 U.S. at 342; see also In re Baby Food Antitrust Litig., 166 F.3d 112, 

118 (3d Cir. 1999) (conduct that qualifies for per se treatment is “conclusively 

presumed to be unreasonable”).  The “conclusive presumption” renders evidence of 

 
11  Maricopa Cty. Med. Soc’y, 457 U.S. at 344.  Atlantic Richfield Co. v. 

USA Petroleum, 495 U.S. 328, 342 (1990). 
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procompetitive effects irrelevant.  If that were not so, the presumption would not be 

conclusive, and there would be no per se rule.  The need to identify and weigh any 

offsetting procompetitive effects would mean that the rule of reason would always 

be applied. 

The Supreme Court has further stated that the per se rule applies to broad 

categories of conduct – such as horizontal agreements to restrict output or raise price 

– and is unconcerned with procompetitive arguments if the facts of the case fall into 

a per se category: 

Per se rules thus require the Court to make broad generalizations 

about the social utility of particular commercial practices.  The 

probability that anticompetitive consequences will result from a 

practice and the severity of those consequences must be balanced 

against its procompetitive consequences.  Cases that do not fit 

the generalization may arise, but a per se rule reflects the 

judgment that such cases are not sufficiently common or 

important to justify the time and expense necessary to identify 

them. 

Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 50 n.16 (1977) (emphasis 

added).  As a result, the per se rule cannot be avoided by proffering a purported 

procompetitive justification:   

The respondents’ principal argument is that the per se rule is 

inapplicable because their agreements are alleged to have 

procompetitive justifications.  The argument indicates a 

misunderstanding of the per se concept.  The anticompetitive 

potential inherent in all price-fixing agreements justifies their 

facial invalidation even if procompetitive justifications are 

offered for some. 
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Maricopa Cty. Med. Soc’y, 457 U.S. at 351.  Cf. Catalano, Inc., 446 U.S. at 647, 

648–49 (holding horizontal agreement not to extend credit to customers to be per se 

unlawful and stating “the fact that a practice may turn out to be harmless … will not 

prevent its being declared unlawful per se”). 

3. Horizontal Agreements to Suppress Output or Raise Price 

are Deemed to Have No Purpose Except Stifling 

Competition 

The District Court further held the per se rule inapplicable because the per se 

rule is only appropriate when the practice is one which “has no purpose except 

stifling competition”  In re Processed Eggs, 206 F. Supp. 3d at 1045; see also Dkt. 

No. 1835 at 7.  In support of that assertion, the District Court cited Eisai, Inc. v. 

Sanofi Aventis U.S., LLC, 821 F.3d 394, 402 (3d Cir. 2016).12  Eisai, however, does 

not support the District Court’s conclusion that a horizontal agreement which is for 

the purpose and has the effect of suppressing output is not per se unlawful. 

In Eisai, plaintiff alleged that vertical agreements were per se unlawful.  This 

Court rejected that assertion and held that the per se rule applies to a certain type of 

horizontal agreement that “on its face, has no purpose except stifling competition,” 

such as horizontal “price fixing, division of markets, group boycotts and tying 

 
12  See 206 F. Supp. 3d at 1045. 
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arrangements.”  821 F.3d at 402 and n.14.13  It is indisputable that a horizontal 

agreement to suppress output qualifies as one of the types of agreements that the 

Eisai court cited as having “no purpose except stifling competition.” 

Thus, under Eisai, the proper approach is to determine whether the conduct in 

question falls within an established per se category.  The jury here should have been 

instructed to determine whether a horizontal conspiracy to suppress output or raise 

prices had been proven.  It also should have been instructed that such conduct was 

per se unlawful. 

4. Whether an Agreement Has the Purpose and Effect of 

Restricting Output is a Question of Fact for the Jury 

Citing Deutscher Tennis Bund v. ATP Tour, Inc., 610 F.3d 820, 829 n.7 (3d 

Cir. 2010), the District Court held that whether Defendants’ conduct was subject to 

the per se rule was “a question of law” for the court to decide prior to trial.  See 206 

F. Supp. 3d at 1039; See also Dkt. No. 1835, pp. 8–9 (12/14/18).  In Deutscher, 

however, the court did not make that determination prior to trial.  After the close of 

evidence, the District Court held that the evidence did not support giving a “quick 

 
13  Eisai relied on Burtch v. Milberg Factors, Inc., 662 F.3d 212, 213 (3d 

Cir. 2011).  In Burtch plaintiff alleged that financial institutions sharing information 

about its creditworthiness was per se unlawful.  The court disagreed and held that 

only agreements that fall within “established per se … categories are ‘conclusively 

presumed to unreasonably restrain competition.’”  Id. at 221 (citation omitted).  

Horizontal agreements to suppress output are clearly an “established per se … 

category.”  Leegin, 551 U.S. at 893. 
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look” per se instruction.  Id. at 829, 833.  On appeal, this Court stated “the selection 

of a mode of antitrust analysis is a question of law” (id. at n.7) and held the district 

court properly refused to give a “quick look” instruction.  Id. at 833.  This Court did 

not, however, hold that if the evidence at trial supported a “quick look” instruction, 

then the fact-finding necessary to determine whether that test was met could be taken 

from the jury or decided by the court as a matter of law.  Nor does the law allow the 

court to usurp the jury’s fact-finding function necessary to the application of the per 

se rule.  For example, in In re Wholesale Grocery Prods. Antitrust Litig., 752 F.3d 

728, 733-34 (8th Cir. 2014), the court held it error for the trial court to decide, as a 

matter of law, whether to apply the per se rule: “To be sure, the selection of a mode 

of analysis is entirely a question of law … But underpinning that purely legal 

decision are numerous factual questions.” (internal quotations and citations omitted).  

The court then held that, if a reasonable jury could have concluded that the elements 

of a per se violation had been proven, then it should have been instructed to 

determine whether the defendants had “committed a per se violation.”  Id. at 734–

35.  See also Hammes v. AAMCO Transms., Inc., 33 F.3d 774 (7th Cir. 1994) 

(Posner, J.) (whether plaintiff had proven the elements of per se violation is fact 

issue that cannot be decided by court). 
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Whether Plaintiffs proved the factual elements of the per se rule should have 

been decided by the jury.14  Plaintiffs presented abundant evidence at trial that the 

purpose and effect of Defendants’ conduct was to suppress output so as to increase 

prices.  (See above at Section II, Statement of the Case).  The jury should have been 

instructed that if it found such conduct, then it was per se unlawful.  The jury’s fact-

finding function should not have been usurped by the District Court. 

CONCLUSION 

The Court should reverse the District Court’s judgement and remand for a 

new trial. 

  

 
14  See, e.g., Socony-Vacuum Oil Co., 310 U.S. at 211–12, 228 (applying 

per se rule based on jury’s findings at trial); Weiss v. York Hosp., 745 F.2d 786, 821 

(3d Cir. 1984) (rejecting proffered defense “[s]ince the jury believed otherwise, we 

conclude that the per se rule governs this case….”); Brokerage Concepts, Inc. v. U.S. 

Healthcare, Inc., 140 F.3d 494, 513 (3d Cir. 1998) (applying per se rule because 

jury determined that elements of per se claim had been proven). 
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VERDICT FORM 
In re: Processed Egg Products Antitrust Litig., 08-md-2002 

Your answer to each question must be unanimous. 

1. Do you unanimously find, by a preponderance of the evidence, that there was a 
conspiracy to reduce the supply of eggs comprised of (1) recommended short-term 
supply measures, (2) the United Egg Producers (UEP) Certified Program as 
challenged, and (3) United States Egg Marketers (USEM) exports? 

YES NO X ---

If you answered "YES" to Question I, proceed to Question 2 on the next page. /fyou answered 
"NO" to Question I, do not answer any further questions, have your foreperson sign the last 
page of the verdict sheet, and notify the courtroom deputy that you have completed your 
deliberations. 
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Appx2

VERDICT FORM 
In re: Processed Egg Products Antitrust Litig., 08-md-2002 

Your answer to each question must be unanimous. 

1. Do you unanimously find, by a preponderance of the evidence, that there was a 
conspiracy to reduce the supply of eggs comprised of (1) recommended short-term 
supply measures, (2) the United Egg Producers (UEP) Certified Program as 
challenged, and (3) United States Egg Marketers (USEM) exports? 

YES __ NO X 

lfyou answered "YES" to Question I, proceed to Question 2 on the next page. lfyou answered 
"NO" to Question I, do not answer any further questions, have your foreperson sign the last 
page of the verdict sheet, and notify the courtroom deputy that you have completed your 
deliberations. 
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VERDICT FORM 
In re: Processed Egg Products Antitrust Litig., 08-md-2002 

2. Do you unanimously find, by a preponderance of the evidence, that the following 
defendants participated in a conspiracy to reduce supply by engaging in conduct 
referenced in Question 1 on Page 1? 

(a) 

(b) 

(c) 

Rose Acre Farms: YES ---
United Egg Producers (UEP): YES __ _ 

United States Egg Marketers (USEM): YES __ 

NO ---
NO __ _ 

NO ---

If you answered "YES" to Question 1 and any part of Question 2, proceed to Question 3 on the 
next page. If you answered "NO" to all parts of Question 2, do not answer any further questions, 
have your foreperson sign the last page of the verdict sheet, and notify the courtroom deputy 
that you have completed your deliberations. 

2 
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Appx3

VERDICT FORM 
In re: Processed Egg Products Antitrust Litig., 08-md-2002 

2. Do you unanimously find, by a preponderance of the evidence, that the following 
defendants participated in a conspiracy to reduce supply by engaging in conduct 
referenced in Question 1 on Page I? 

(a) 

(b) 

(c) 

Rose Acre Farms: YES --- NO __ _ 

United Egg Producers (UEP): YES __ _ NO __ 

United States Egg Marketers (USEM): YES __ NO __ 

If you answered "YES" to Question 1 and any part o/Question 2, proceed to Question 3 on the 
next page. If you answered "NO" to all parts 0/ Question 2, do not answer any further questions, 
have your /oreperson sign the last page 0/ the verdict sheet, and notify the courtroom deputy 
that you have completed your deliberations. 

2 
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VERDICT FORM 
In re: Processed Egg Products Antitrust Litig., 08-md-2002 

3. Choose one of the following options concerning whether the Plaintiffs have proved 
one or more relevant product markets: 

(a) ___ We unanimously find, by a preponderance of the evidence, that the Plaintiffs 
proved the existence of one relevant product market including both shell eggs and egg 
products. 

(b) ___ We unanimously find, by a preponderance of the evidence, that the Plaintiffs 
proved the existence of two relevant product markets, one including shell eggs and 
one including egg products. 

(c) ___ We unanimously find, by a preponderance of the evidence, that the Plaintiffs 
proved the existence of one relevant product market including shell eggs, but not a 
relevant product market including egg products. 

( d) ___ We unanimously find, by a preponderance of the evidence, that the Plaintiffs 
proved the existence of one relevant product market including egg products, but not 
a relevant product market including shell eggs. 

( e) ___ We unanimously find that the Plaintiffs have not proven the existence of any 
relevant product market. 

If you answered "YES" to Question 1 and any part of Question 2, and answered Question 3 by 
selecting 3(a), 3(c), or 3(d), proceed to Question 4 on the next page. If you answered "YES" to 
Question 1 and any part of Question 2, and answered Question 3 by selecting 3(b), proceed to 
Question 6 and do not answer Questions 4 and 5. If you answered Question 3 by selecting 3(e), 
do not answer any further questions, have your foreperson sign the last page of the verdict sheet, 
and notify the courtroom deputy that you have completed your deliberations. 

3 
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VERDICT FORM 
In re: Processed Egg Products Antitrust Litig., 08-md-2002 

3. Choose one of the following options concerning whether the Plaintiffs have proved 
one or more relevant product markets: 

(a) We unanimously find, by a preponderance of the evidence, that the Plaintiffs 
proved the existence of one relevant product market including both shell eggs and egg 
products. 

(b) We unanimously find, by a preponderance of the evidence, that the Plaintiffs 
proved the existence of two relevant product markets, one inclnding shell eggs and 
one including egg products. 

(c) We unanimously find, by a preponderance of the evidence, that the Plaintiffs 
proved the existence of one relevant product market including shell eggs, but not a 
relevant product market including egg products. 

(d) We unanimously find, by a preponderance of the evidence, that the Plaintiffs 
proved the existence of one relevant product market including egg products, but not 
a relevant product market including shell eggs. 

(e) We unanimously find that the Plaintiffs have not proven the existence of any 
relevant product market. 

If you answered "YES" to Question 1 and any part of Question 2, and answered Question 3 by 
selecting 3(a), 3(c), or 3(d), proceed to Question 4 on the next page. If you answered "YES" to 
Question I and any part of Question 2, and answered Question 3 by selecting 3(b). proceed to 
Question 6 and do not answer Questions 4 and 5. If you answered Question 3 by selecting 3(e), 
do not answer any (urther questions, have your foreperson sign the last page of the verdict sheet, 
and notify the courtroom deputy that you have completed your deliberations. 
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VERDICT FORM 
In re: Processed Egg Products Antitrust Litig., 08-md-2002 

4. Do you unanimously find, by a preponderance of the evidence, that the conspiracy 
imposed an unreasonable restraint on trade, that is, on the supply of eggs in the 
relevant product market identified in response to Question 3? 

YES NO --- ---

ff you answered "YES" to Question I, any part of Question 2, answered Question 3 by selecting 
J(a), J(c), or J(d), and answered "YES" to Question 4, proceed to Question 5 on the next page. 
If you answered "NO" to Question 4, do not answer any further questions, have your foreperson 
sign the last page of the verdict sheet, and notffy the courtroom deputy that you have completed 
your deliberations. 

4 
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VERDICT FORM 
In re: Processed Egg Products Antitrust Litig., 08-md-2002 

4. Do you unanimously fmd, by a preponderance of the evidence, that the conspiracy 
imposed an unreasonable restraint on trade, that is, on the supply of eggs in the 
relevant product market identified in response to Question 3? 

YES __ NO ---

lfyou answered "YES" to Question 1, any part oj Question 2, answered Question 3 by selecting 
3(a), 3(c), or 3(d), and answered "YES" to Question 4, proceed to Question 5 on the next page. 
lfyou answered "NO" to Question 4, do not answer any further questions. have your joreperson 
sign the last page oj the verdict sheet, and notify the courtroom deputy that you have completed 
your deliberations. 

4 
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VERDICT FORM 
In re: Processed Egg Products Antitrust Litig., 08-md-2002 

5. Do you unanimously find, by a preponderance of the evidence, that the conspiracy 
injured: 

(a) Albertsons LLC? YES NO 

(b) Giant Eagle, Inc.? YES NO 

(c) H.E. Butt Grocery Company? YES NO 

(d) Hy-Vee, Inc.? YES NO 

(e) Publix Super Markets, Inc.? YES NO 

(f) Roundy's Inc.? YES NO 

(g) Safeway, Inc.? YES NO 

(h) Supervalu Inc.? YES NO 

(i) The Great Atlantic & Pacific 
Tea Company, Inc.? YES NO 

(j) The Kroger Co.? YES NO 

(k) Walgreen Co.? YES NO 

(I) Winn-Dixie Stores, Inc.? YES NO 

If you answered "YES" to Question I, any part of Question 2, answered Question 3 by selecting 
3(a), 3(c), or 3(d), answered "YES" to Question 4, and answered all of Question 5. Your 
deliberations on issues of liability are now complete. Do not answer Questions 6, 7 and 8. Please 
sign the line on the last page and advise the courtroom deputy that the jury has reached a 
unanimous verdict. 

5 
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VERDICT FORM 
In re: Processed Egg Products Antitrust Litig., 08-md-2002 

5. Do you unanimously find, by a preponderance of the evidence, that the conspiracy 
injured: 

(a) Albertsons LLC? YES NO 

(b) Giant Eagle, Inc.? YES NO 

(c) H.E. Butt Grocery Company? YES NO 

(d) Hy-Vee, Inc.? YES NO 

(e) Publix Super Markets, Inc.? YES NO 

(f) Roundy's Inc.? YES NO 

(g) Safeway, Inc.? YES NO 

(h) Supervalu Inc.? YES NO 

(i) The Great Atlantic & Pacific 
Tea Company, Inc.? YES NO 

(j) The Kroger Co.? YES NO 

(k) Walgreen Co.? YES NO 

(I) Winn-Dixie Stores, Inc.? YES NO 

If you answered "YES" to Question I, any part of Question 2, answered Question 3 by selecting 
3(a), 3(c), or 3(d), answered "YES" to Question 4, and answered all of Question 5. Your 
deliberations on issues of liability are now complete. Do not answer Questions 6, 7 and 8. Please 
sign the line on the last page and advise the courtroom deputy that the jury has reached a 
unanimous verdict. 
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VERDICT FORM 
In re: Processed Egg Prodw:ts Antitrust Litig., 08-md-2002 

6. Do you unanimously find, by a preponderance of the evidence, that the conspiracy 
imposed an unreasonable restraint on trade, that is, on the supply of eggs in the 
relevant product markets identified in response to Question 3? 

YES NO --- ---

If you answered "YES" to Question 1, any part of Question 2, answered Question 3 by selecting 
3(b), and answered "YES" to Question 6, proceed to Question 7 on the next page. If you 
answered "NO" to Question 6, do not answer any further questions, have your foreperson sign 
the last page of the verdict sheet, and notify the courtroom deputy that you have completed your 
deliberations. 

6 
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VERDICT FORM 
In re: Processed Egg Prodw:ts Antitrust Litig., 08~md-2002 

6. Do you unanimously find, by a preponderance of the evidence, that the conspiracy 
imposed an unreasonable restraint on trade, that is, on the supply of eggs in the 
relevant product markets identified in response to Question 3? 

YES __ NO __ _ 

If you answered "YES" to Question I, any part of Question 2, answered Question 3 by selecting 
3(b), and answered "YES" to Question 6, proceed to Question 7 on the next page. If you 
answered "NO" to Question 6, do not answer any further questions, have your foreperson sign 
the last page of the verdict sheet, and notify the courtroom deputy that you have completed your 
deliberations. 

6 

Case: 20-1045     Document: 60     Page: 113      Date Filed: 04/30/2020



VERDICT FORM 
In re: Processed Egg Products Antitrust Litig., 08-md-2002 

7. Do you unanimously find, by a preponderance of the evidence, that the conspiracy 
injured in the relevant product market including only shell eggs: 

(a) Albertsons LLC? YES NO 

(b) Giant Eagle, Inc.? YES NO 

(c) H.E. Butt Grocery Company? YES NO 

(d) Hy-Vee, Inc.? YES NO 

(e) Publix Super Markets, Inc.? YES NO 

(f) Roundy's Inc.? YES NO 

(g) Safeway, Inc.? YES NO 

(h) Supervalu Inc.? YES NO 

(i) The Great Atlantic & Pacific 
Tea Company, Inc.? YES NO 

(j) The Kroger Co.? YES NO 

(k) Walgreen Co.? YES NO 

(I) Winn-Dixie Stores, Inc.? YES NO 

/fyou answered "YES" to Question 1, any part of Question 2, answered Question 3 by selecting 
3(b), answered "YES" to Question 6, and answered all of Question 7, proceed to Question 8 on 
the next page. 

7 
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VERDICT FORM 
In re: Processed Egg Products Antitrust Litig., 08-md-2002 

7. Do you unanimously find, by a preponderance of the evidence, tbat tbe conspiracy 
injured in the relevant product market including only sbell eggs: 

(a) Albertsons LLC? YES NO 

(b) Giant Eagle, Inc.? YES NO 

(c) H.E. Butt Grocery Company? YES NO 

(d) Hy-Vee, Inc.? YES NO 

(e) Publix Super Markets, Inc.? YES NO 

(f) Roundy's Inc.? YES NO 

(g) Safeway, Inc.? YES NO 

(b) Supervalu Inc.? YES NO 

(i) The Great Atlantic & Pacific 
Tea Company, Inc.? YES NO 

(j) The Kroger Co.? YES NO 

(k) Walgreen Co.? YES NO 

(I) Winn-Dixie Stores, Inc.? YES NO 

If you answered "YES" to Question 1, any part of Question 2, answered Question 3 by selecting 
3(b), answered "YES" to Question 6, and answered all of Question 7, proceed to Question 8 on 
the next page. 
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VERDICT FORM 
In re: Processed Egg Products Antitrust Litig., 08-md-2002 

8. Do you unanimously find, by a preponderance of the evidence, that the conspiracy 
injured in the relevant product market including only egg products: 

(a) Albertsons LLC? YES :so 

(b) Giant Eagle, Inc.? YES NO 

(c) H.E. Butt Grocery Company? YES NO 

(d) Hy-Vee, Inc.? YES NO 

(e) Publix Super Markets, Inc.? YES NO 

(f) Roundy's Inc.? YES NO 

(g) Safeway, Inc.? YES NO 

(h) Supervalu Inc.? YES NO 

(i) The Great Atlantic & Pacific 
Tea Company, Inc.? YES NO 

(j) The Kroger Co.? YES NO 

(k) Walgreen Co.? YES NO 

(1) Winn-Dixie Stores, Inc.? YES NO 

Thank you. Your deliberations on issues of liability are now complete. Please sign the line 
below and advise the courtroom deputy that the jury has reached a unanimous verdict. 

DATE I 

8 
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VERDICT FORM 
In re: Processed Egg Products Antitrust Litig., 08-md-2002 

8. Do you unanimously find, by a preponderance of tbe evidence, tbat tbe conspiracy 
injured in tbe relevant product market including only egg products: 

(a) Albertsons LLC? YES ~O 

(b) Giant Eagle, Inc.? YES NO 

(c) H.E. Butt Grocery Company? YES NO 

(d) Hy-Vee, Inc.? YES NO 

(e) Publix Super Markets, Inc.? YES NO 

(f) Roundy's Inc.? YES NO 

(g) Safeway, Inc.? YES NO 

(b) Supervalu Inc.? YES NO 

(i) Tbe Great Atlantic & Pacific 
Tea Company, Inc.? YES NO 

(j) Tbe Kroger Co.? YES NO 

(k) Walgreen Co.? YES NO 

(1) Winn-Dixie Stores, Inc.? YES NO 

Thankyou. Your deliberations on issues o/liability are now complete. Please sign the line 
below and advise the courtroom deputy that the jury has reached a unanimous verdict. 

DATE I 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

I~ RE: PROCESSED EGG PRODUCTS 
ANTITRUST LITIGATION 

THIS DOCUMENT APPLIES TO: 
ALL DIRECT PURCHASER ACTIONS 

CIVIL JUDGMENT 

Before the Honorable Gene E.K. Pratter 

MUL TIDISTRICT 
LITIGATION 

No. 08-md-2002 

AND NOW, this 12th day of December, 2019, in accordance with the Jurors' Answer to 

the Court's Interrogatories, 

IT IS ORDERED that Judgment be and the same is hereby entered in favor of 

defendants Rose Acre Farms, United Egg Producers, and United States Egg Marketers and 

against Plaintiffs The Kroger Company, Safeway, Inc., Walgreen Co., Hy-Vee, Inc., Albertsons 

LLC, The Great Atlantic & Pacific Tea Company, H.E. Butt Grocery Company, Publix Super 

Markets, Inc., Supervalu Inc., Giant Eagle, Inc., Winn Dixie Stores, Inc., and Roundy's Inc. 

BY THE COURT 
ATTEST: 

Case 2:08-md-02002-GEKP   Document 2090   Filed 12/16/19   Page 1 of 1

Appx10

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

I:S RE: PROCESSED EGG PRODUCTS 
ANTITRUST LITIGATION 

THIS DOCUMENT APPLIES TO: 
ALL DIRECT PURCHASER ACTIONS 

CML JUDGMENT 

Before the Honorable Gene E.K. Pratter 

MUL TIDISTRICT 
LITIGATION 

No. 08-md-2002 

AND NOW, this 12th day of December, 2019, in accordance with the Jurors' Answer to 

the Court's Interrogatories, 

IT IS ORDERED that Judgment be and the same is hereby entered in favor of 

defendants Rose Acre Farms, United Egg Producers, and United States Egg Marketers and 

against Plaintiffs The Kroger Company, Safeway, Inc., Walgreen Co., Hy-Vee, Inc., Albertsons 

LLC, The Great Atlantic & Pacific Tea Company, H.E. Butt Grocery Company, Publix Super 

Markets, Inc., Supervalu Inc., Giant Eagle, Inc., Winn Dixie Stores, Inc., and Roundy's Inc. 

BY THE COURT 
ATTEST: 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

IN RE: PROCESSED EGG PRODUCTS 
ANTITRUST LITIGATION 

THIS DOCUMENT APPLIES TO: 
ALL DIRECT ACTION PLAINTIFF CASES1 

AMENDED CIVIL JUDGMENT 

Before the Honorable Gene E.K. Pratter 

MUL TIDISTRICT 
LITIGATION 

No. 08-md-2002 

AND NOW, this 6th day of January, 2020, in accordance with the Jurors' Answer to the 

Court's Interrogatories on December 12,2019, 

IT IS ORDERED that Judgment be and the same is hereby entered in favor of 

defendants Rose Acre Farms, United Egg Producers, and United States Egg Marketers and 

against Plaintiffs The Kroger Company, Safeway, Inc., Walgreen Co., Hy-Vee, Inc., Albertsons 

LLC, The Great Atlantic & Pacific Tea Company, H.E. Butt Grocery Company, Publix Super 

Markets, Inc., Supervalu Inc., Giant Eagle, Inc., Winn Dixie Stores, Inc.; and Roundy's Inc. 

BY THE COURT 
ATTEST: 

1 The case caption of Civil Judgment signed on December 12, 2019 incorrectly stated "THIS DOCUMENT 
APPLIES TO· ALL DIRECT PURCHASER ACTIONS" 

Case 2:08-md-02002-GEKP   Document 2094   Filed 01/07/20   Page 1 of 1

Appx11

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

IN RE: PROCESSED EGG PRODUCTS 
ANTITRUST LITIGATION 

THIS DOCUMENT APPliES TO: 
ALL DIRECT ACTION PLAINTIFF CASESl 

AMENDED CIVIL JUDGMENT 

Before the Honorable Gene E.K. Pratter 

MUL TIDISTRICT 
LITIGATION 

No. 08-md-2002 

A.1\ffi NOW, this 6th day of January, 2020, in accordance with the Jurors' Answer to the 

Court's Interrogatories on December 12,2019, 

IT IS ORDERED that Judgment be and the same is hereby entered in favor of 

defendants Rose Acre Farms, United Egg Producers, and United States Egg Marketers and 

against Plaintiffs The Kroger Company, Safeway, Inc., Walgreen Co., Hy-Vee, Inc., Albertsons 

LLC, The Great Atlantic & Pacific Tea Company, H.E. Butt Grocery Company, Publix Super 

Markets, Inc., Supervalu Inc., Giant Eagle, Inc., Winn Dixie Stores, Inc.; and Roundy's Inc. 

BY THE COURT 
ATTEST: 

J The case caption of Civil Judgment signed on December 12, 2019 incorrectly stated "THIS DOCUMENT 
APPLIES ro· ALL DIRECT PURCHASER ACTIONS" 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF PENNSYLVANIA 

 
IN RE:  PROCESSED EGG PRODUCTS 
ANTITRUST LITIGATION 

 
 

 
THIS DOCUMENT APPLIES TO: 
 
The Kroger Co., et al. v. United Egg 
Producers, Inc., et al. No. 2:10-cv-06705; 
 
SuperValu Inc. v. United Egg Producers, Inc., 
et al., No. 2:10-cv-06736; 
 
Publix Super Markets, Inc. v. United Egg 
Producers, Inc., et al., No. 2:10-cv-06737; 
 
Roundy’s Supermarkets, Inc. v. Michael 
Foods, Inc., et al., No. 2:11-cv-00510;  
 
Giant Eagle, Inc. v. United Egg Producers, 
Inc., et al., No. 2:11-cv-00820; and 
 
Winn-Dixie Stores, Inc. et al. v. Michael 
Foods, Inc., et al. No. 2:11-cv-00510 

MDL No. 2002 
Case No: 08-md-02002 

 
 

PLAINTIFFS’ AMENDED NOTICE OF APPEAL 
 

 Notice is hereby given that Plaintiffs The Kroger Co., Safeway Inc., Roundy’s 

Supermarkets, Inc., Walgreen Co., Hy-Vee, Inc., Albertsons LLC, The Great Atlantic & Pacific 

Tea Company, Inc., H.E. Butt Grocery Company, SuperValu Inc., Publix Super Markets, Inc., 

Giant Eagle, Inc., and Winn-Dixie Stores, Inc. appeal to the United States Court of Appeals for 

the Third Circuit from the Civil Judgment (ECF Doc. No. 2090) entered in this action on 

December 16, 2019 and from the Amended Civil Judgment (ECF Doc. No. 2094) entered in this 

action on January 6, 2020 granting judgment to Defendants and the Civil Judgment (ECF Doc. 
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No. 2090) entered in this action on December 16, 2019 granting judgment to Defendants, and 

Plaintiffs appeal all interlocutory or other orders subsidiary or relating thereto. 

Dated: January 9, 2020       Respectfully submitted,  

By: /s/ William J Blechman 
Richard Alan Arnold, Esquire 
William J. Blechman, Esquire 
Douglas H. Patton, Esquire 
Michael A. Ponzoli, Esquire 
Brandon S. Floch, Esquire 
KENNY NACHWALTER, P.A. 
1441 Brickell Avenue 
Suite 1100 
Miami, FL 33131 
Tel: (305) 373-1000 
Fax: (305) 372-1861 
E-mail: rarnold@knpa.com 
 wblechman@knpa.com 
 dpatton@knpa.com 
 

By: /s/ David P. Germaine 
Paul E. Slater, Esquire 
Joseph M. Vanek, Esquire 
David P. Germaine, Esquire 
SPERLING & SLATER P.C. 
55 West Monroe Street 
Suite 3200 
Chicago, IL 60603 
Tel: (312) 641-3200 
Fax: (312) 641-6492 
E-mail: pes@sperling-law.com 
 jvanek@sperling-law.com 
 dgermaine@sperling-law.com 
 
 

Counsel for Plaintiffs The Kroger Co., 
Safeway Inc., Roundy’s Supermarkets, 
Inc., Walgreen Co., Hy-Vee, Inc., 
Albertsons LLC, The Great Atlantic & 
Pacific Tea Company, Inc. and H.E. Butt 
Grocery Company 
 
 
By: /s/ Brian C. Hill 
Bernard D. Marcus, Esquire 
Moira Cain-Mannix, Esquire 
Brian C. Hill, Esquire 
MARCUS & SHAPIRA LLP 
301 Grant Street 
One Oxford Center, 35th Floor 
Pittsburgh, PA 15219 
Tel:     (412) 471-3490 
Fax:    (412) 391-2315 
E-mail: marcus@marcus-shapira.com 
            cain-mannix@marcus-shapira.com 
            hill@marcus-shapira.com 
 
Counsel for Plaintiff Giant Eagle, Inc. 

 

Counsel for Plaintiffs Supervalu Inc. and 
Publix Supermarkets, Inc. 
 
 
 
 
 
 
By: /s/ Patrick J. Ahern 
Patrick J. Ahern 
AHERN AND ASSOCIATES, P.C. 
Willoughby Tower 
8 South Michigan Avenue, Suite 3600 
Chicago, IL 60603 
Telephone: 312-404-3760 
E-mail: 
patrick.ahern@ahernandassociates.com 

 
 
 
 
Counsel for Plaintiff Winn-Dixie Stores, 
Inc. 
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CERTIFICATE OF SERVICE 
 

 I, David P. Germaine, hereby certify that on January 9, 2020, I caused a copy of the 

foregoing document to be uploaded to the Court’s CM/ECF system, where it is available for 

downloading and viewing. 

       /s/ David P. Germaine    
        David P. Germaine 
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    IN THE UNITED STATES DISTRICT COURT

  FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE:  PROCESSED EGG PRODUCTS:    MDL NO. 2002
ANTITRUST LITIGATION      08-MDL-02002 

  
      - - - - -

 
        PHILADELPHIA, PA 

      - - - - -
  

   DECEMBER 10, 2019
                

      - - - - -
     

BEFORE: THE HONORABLE GENE E.K. PRATTER, J.  

      - - - - -

      TRANSCRIPT OF TRIAL PROCEEDINGS  

       DAY 24

 - - - - -

KATHLEEN FELDMAN, CSR, CRR, RPR, CM
Official Court Reporter
Room 1234 - U.S. Courthouse
601 Market Street
Philadelphia, PA  19106
(215) 779-5578

     
    (Transcript Produced By Mechanical Shorthand Via C.A.T.)  
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that it will take me about an hour to give you my 

instructions.  I will tell you, candidly, I would prefer to do 

that now rather than start tomorrow because I'd like you all 

to be able to begin deliberating as soon as possible.  

However, if that timing puts any of you in jeopardy or brings 

any kind of very serious impediment for your travel or 

whatever it is you're doing this evening, I will live by 

whatever works best for you all.  Now is not the time for me 

to start getting bossy, at least as to you all.  I'm good to 

go, but -- okay, great.  

THE JUROR:  Let's go.  

THE COURT:  So you've heard the evidence that's been 

admitted at trial, and you've heard the uniformly skilled 

arguments of counsel, so it's my job to give you the 

instructions for you to use as guides in your deliberations.  

All these instructions of the law that I gave you -- well, 

those I gave you at the beginning and during the trial and now 

are supposed to guide you and govern your deliberations.  In 

fact, it's your duty to follow the law as stated in these 

instructions and to apply the rules of law to the facts as you 

find them and you find the facts from the evidence that's been 

received during the trial.  

The lawyers have referred to some of the principles 

and the applicable rules of law, and, in fact, they've told 

you about some of my instructions.  That's fine.  They are 
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permitted to do that.  In fact, I gave them copies ahead of 

time.  So there's nothing unusual about that.  But if there's 

any difference that appears to you between what the lawyers 

have told you or shown you and what I'm telling you, then you 

have to follow the Court's instructions.  

Okay.  So on top of that, you're not supposed to 

single out any one instruction as alone stating what the law 

is, you have to take these instructions as a whole and apply 

them as you reach your decisions.  

Likewise, you shouldn't -- you should not be 

concerned with the wisdom of any of the rules of law that I'm 

going to be explaining to you.  In fact, regardless of any 

opinion you might have about what the law ought to be, it 

would be a violation of your duty and your obligation here to 

base your decision on any view of what the law ought to be or 

what you think it is other than what I'm telling you about.  

On the same token, it would be a violation of your 

sworn duty as the judges of the facts if you were to base your 

verdict on anything but the evidence that's been admitted here 

and your common sense.

One other preliminary thought, as I'm sure you've 

come to realize:  Whatever you think you knew about trials or 

about evidence or about the law as resulting from watching TV 

or movies or reading books, as such, that really has no place 

here.  It's obvious -- maybe it's not obvious, but nobody came 
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here from central casting and there was no preset script here.  

The trial was not scripted ahead of time.  You were chosen to 

be -- to decide a case of real life and to evaluate all the 

evidence that's been received and to decide all these factual 

questions.  

It's not uncommon, especially in long trials like 

this, on top of everything else I'm telling you, for there to 

be some light-hearted moments.  But as I know you know, this 

is an important matter, it's a very serious matter, and you 

must not be persuaded by any bias, prejudice, or sympathy for 

or against anybody or any notion of what you think public 

opinion is or ought to be.  

Now, the evidence that you need to use to find the 

facts consisted of the testimony from the witnesses, including 

not only the witnesses who appeared here, but those who 

appeared by video.  Also the evidence are the documents and 

the other things that have been received as exhibits.  And 

also stipulated facts that have been agreed to by the parties.  

Equally important is what's not evidence.  As 

important as it all was, the statements, arguments, and 

questions from the lawyers, even if it sounded like they were 

talking about facts, that's not evidence.  Unless I told you 

that you can consider it to be such.  That even includes those 

times when the lawyers might have said or suggested that they 

thought they were summarizing testimony or exhibits.  It just 
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is not evidence when the lawyers say it.  

Their objections, even if their objections sounded 

like it was factual, that's not evidence either.  Nor is any 

testimony I told you to disregard or anything that I kept out 

of the evidence.  And then anything that you saw or heard 

outside of the courtroom.  

Finally, there was some things we called 

demonstrative material that were shown to you and were used as 

aids for some of the testimony to help explain the testimony.  

In this regard, the testimony is the evidence, but not the 

visual aids that were used.  

You must make your decision only on the evidence and 

not let rumors, suspicion, or anything else that you may have 

seen or heard outside of court influence your decision.  

But you should use your common sense in weighing the 

evidence, and you should consider the evidence in light of 

your everyday experiences with people and events, and then 

give it whatever weight you think it deserves.  

So, if your experience tells you that certain 

evidence reasonably leads to some other conclusion, you are 

indeed free to reach that conclusion.  

As I think you've realized, there are rules that 

control what is admitted into evidence.  When a lawyer asked a 

question or offered an exhibit and the lawyer on the other 

side thought it was not permitted by the rules, then that 
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lawyer might have objected.  Indeed, you did hear a number of 

objections during the trial.  That simply meant that the 

lawyers were asking me to make a ruling on whether the 

evidence was properly admitted or not.  The objections, as 

I've said, whether they were short objections or longer 

objections, were not evidence.  The lawyers do have an 

obligation to their clients to make objections when they think 

something is not proper under the rules.  Sometimes they're 

right, sometimes they're not.  

You should not be influenced by the fact that 

somebody made an objection or made lots of objections.  All 

that really matters is how I ruled on it.  If I did what we 

call sustained an objection, that meant the evidence was not 

properly available.  If I overruled an objection, then the 

evidence came on in and it can be used just like every other 

piece of evidence by you.  

You were instructed that some items of evidence were 

received for a limited purpose only.  You'll recall that 

phrase that was used somewhat during the trial.  You must 

follow that instruction and may only consider the evidence for 

the limited purpose.  And more about that a little bit later.

You may have heard parties referencing that concept 

throughout the trial.  For the evidence that was admitted, as 

an example, only for notice to UEP members or merely because 

something was announced or otherwise circulated, you then can 
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consider that evidence only for the limited purpose of what 

was being communicated or to whom in particular -- to whom the 

particular document was directed for whatever weight you think 

it deserves.  

However, you cannot use such, quote, limited purpose 

evidence to prove either directly or indirectly the truth of 

what was actually said in the communication.  For example, and 

this is kind of an -- it's awkward -- to someone who doesn't 

live with this concept every day, it can be kind of a tough 

issue, but let me give you an example.  

If a document is admitted for a limited purpose 

along those lines that says, quote, It will be cold on 

January 1st, you can only use that for the purpose of showing 

that the author said that, that people were told that, and may 

or may not have acted on the basis of what they were being 

told.  Perhaps you could use it as evidence that the person 

who got such a notice put on a coat on January 1st relying on 

such a forecast.  Or maybe they changed their travel plans as 

a result of the forecast.  

However, you could not use it to prove, either 

directly or circumstantially, that it was actually cold on 

January 1st.  

For some reason, judges use a lot of the weather for 

a lot of these examples, and I'll be doing that a little bit 

more frequently.  
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So jumping to the conclusion that it was actually 

cold on January 1st would require that the evidence is being 

offered for the truth of the matter asserted.  You heard that 

phrase.  Okay.  

I tried to notify you of that kind of a distinction 

during the trial, and certain exhibits were admitted for those 

kinds of limited purposes for that -- in that category.  They 

are being -- the exhibits that were in that category have been 

collected and kept in that category for your use, should you 

wish to see them.  In fact, pretty much all of the exhibits 

are available to you if you wish them -- if you wish to see 

them.  And more on that later.  

Also, as a general proposition here, if certain 

testimony or evidence was ordered stricken or struck from the 

record, then you have to disregard it.  That didn't happen 

much at all, I don't think, but if it did, you must not 

consider any such testimony or exhibit that was excluded, and 

you must not speculate about it.  

In deciding what the facts are, you might have to 

decide what testimony you believe and what you don't believe.  

You are the sole, the only judges of the credibility or 

believability of the witnesses.  You may believe everything 

that a witness says, only part of it, or none of it.  It's up 

to you.  

In deciding what you believe, as I mentioned to you 
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at the start of the trial, you can consider a number of 

factors, such as the opportunity and the ability of the 

witness to actually see or hear or know the things they're 

talking about.  You can consider the quality of the witness's 

understanding and memory or the witness's manner while 

testifying, whether the witness has an interest in the outcome 

of the case or has anything that you perceive as a motive, 

bias, or prejudice.  

You might consider whether the witness has been 

contradicted by anything the witness said earlier, years ago, 

for example, or might have written or said before the trial; 

if the witness could be contradicted, in your view, by other 

evidence or by other witnesses.  You may want to consider how 

reasonable the testimony is when you consider it in light of 

all the other evidence that you do believe.  And then, of 

course, there could be any number of other bases on which 

you -- that you use to evaluate believability.  That's fine.  

The weight of the evidence to prove a fact does not 

necessarily depend on the number of witnesses who testified.  

What's much more important is how believable the witnesses 

were and how much weight you think it deserves.  You can be 

guided by the appearance and conduct of a witness or by the 

manner in which they testify or the character or tone of the 

testimony that's given or the other evidence in the case that 

you believe.  Carefully examine all this testimony as well as 
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the circumstances under which each witness testified and 

consider every matter in evidence tending to show whether a 

witness is worthy of belief.  

These factors that I'm mentioning are really just a 

suggestion list.  They're not a checklist for you.  It's for 

you to think about.  

You should consider whether a witness impresses you 

as having an accurate recollection of what they're talking 

about.  Consider any relationship they may have to either 

side, how they might be affected by the verdict, or the extent 

to which their testimony is supported by other -- or 

contradicted by other evidence.  

It is quite proper for the lawyers to meet with any 

witness in preparation for trial.  Inconsistencies or 

discrepancies in the testimony of different witnesses or 

between different witnesses may or may not cause you to 

discredit the testimony.  

Frankly, two or more people seeing an event may just 

see it differently, or they may hear it differently.  However, 

in weighing the effect of such discrepancies, you should 

consider whether it pertains to a matter of great importance 

or something that's unimportant.  And you should consider 

whether the discrepancy results from what appears to you to be 

an innocent error or perhaps an intentional falsehood.  

Give the testimony of every witness such weight, if 
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any, you think it deserves.  In short, you can accept or 

reject the testimony of any witness in whole or in part.  

Keep in mind, though, that the quality and the 

weight of the evidence is not necessarily determined by the 

number of witnesses testifying about the existence or 

nonexistence of a fact.  Indeed, you might find the testimony 

of a small number of witnesses or even just one witness as to 

any fact is more credible than the testimony of a number of 

witnesses to the contrary.  

You should consider and decide this case as a 

dispute between and among persons of equal standing or equal 

worth in the community holding the same or similar stations in 

life.  A corporation, a partnership, or an unincorporated 

association or similar entity or organization is entitled to 

the very same fair trial as a private individual.  All 

persons, including corporations, partnerships, unincorporated 

associations, and other organizations, stand equal before the 

law, and they are to be treated as equals.  Therefore, you 

should consider and decide this case as a dispute between 

persons of equal standing, equal worth, and holding the same 

or similar stations.  

Under the law, a corporation, an association, or a 

similar body is a person -- is considered to be a legal 

person, but it acts only through its agents.  Agents for such 

an organization include its directors, officers, employees, 
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and others acting on its behalf.  An organization -- and what 

I'm going to use now, so I don't keep repeating "corporation" 

and "partnership," et cetera, I'm going to use the word 

"organization," but I mean it to cover this category:  

corporations, partnerships, unincorporated associations, 

entities of that sort.  

An organization is not capable under the law of 

conspiring with its own agents, its unincorporated divisions, 

or its wholly owned subsidiaries.  It cannot conspire with 

itself.  Through its agents, however, such an organization is 

capable of conspiring with other outside persons or 

independent organizations.  Such an organization is legally 

bound by the acts and statements of its agents done or made 

within the scope of the agent's employment or apparent 

authority.  

Acts and statements done within the scope of 

employment or with apparent authority are those performed or 

made on behalf of the organization and directly related to the 

performance of the duties the agent has general authority to 

perform.  Furthermore, "apparent authority" is the authority 

that persons outside the organization could reasonably believe 

the agent would have, judging from his or her position within 

the organization and judging from their responsibilities that 

the person has previously exercised and been entrusted with, 

or their position, their office, their title, circumstances 
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surrounding their position in the organization.  Therefore, an 

agent can have apparent authority even when, despite these 

appearances, the agent is actually acting out in some sort of 

dishonest, fraudulent, or anticompetitive manner.  

To summarize on that point, an organization to be -- 

for an organization to be legally responsible for the acts or 

statements of its agents, you must find that the agent was 

acting within the scope of his or her employment with actual 

or apparent authority to do so.  The fact that an organization 

has instructed its agents not to violate the antitrust laws 

does not excuse the organization from responsibility for the 

unlawful acts of its agents done within the scope of their 

employment or apparent authority.  

Again, an organization is entitled to the same fair 

trial as a private individual.  Its acts are to be judged by 

the same standard as the acts of a private individual, and you 

may hold an organization liable only if such liability is 

established by a preponderance of the evidence.  And, once 

again, that's because all persons including organizations are 

equal before the law.  

For obvious reasons, folks, I'm going to apologize 

ahead of time for being -- for chewing on a lozenge while I do 

the rest of this.  I'm sorry, but I am.  

This is a civil case.  For the issues you will 

consider, the Plaintiffs are the parties who brought the 
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lawsuit, namely, Albertsons; Giant Eagle; the Great Atlantic 

and Pacific Tea Party; H.E. Butt Grocery Company; Hy-Vee, 

Incorporated; the Kroger Company; Publix Super Markets; 

Roundy's Supermarkets; Safeway, Incorporated; SuperValu, 

Incorporated; Walgreen Company; and Winn-Dixie Stores.  

Rose Acre Farms, the United Egg Producers, also 

referred to as "UEP," and the United States Egg Marketers, 

USEM, are the parties against whom the lawsuit was filed.  

They are the Defendants.  

Generally, the primary questions you'll be 

addressing are these:  First, was there a contract, agreement, 

combination, or conspiracy between or among at least two 

entities?  

Second, did the contract, agreement, combination, or 

conspiracy unreasonably restrain trade?  

And finally, if unreasonable, did the restraints 

cause the Plaintiffs to suffer an injury to their businesses?  

I will provide you more in-depth instructions as to these 

questions shortly.  

As to these claims, the Plaintiffs have the burden 

of proving their case against the Defendants by what is called 

the preponderance of the evidence.  This means that to prevail 

on a claim, the parties asserting the claim will have to prove 

to you, in light of all the evidence, that what they claim is 

more likely so than not.  To put it differently, as you 
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consider the claims of each Plaintiff against each individual 

Defendant, you can think about the burden of proof this way:  

If you put all of the evidence favorable to the Plaintiff 

regarding each individual Defendant and the evidence in favor 

of the Defendant on opposite sides of the pan of justice, the 

scales of justice -- these pans are always used, I mean, with 

weather and the pans of justice.  

If -- the Plaintiff would have to make the scales 

tip ever so slightly in their favor in order to sustain the 

burden of proof by a preponderance of the evidence.  And 

that's through, by the way -- more about this later, as to 

each and every individual Defendant.  So you have to go 

through this weighing process as to each Plaintiff and each 

Defendant.  Okay.  

I'm going to summarize for you rather in a short way 

what the parties' contentions are.  And I know you've just 

heard the lawyers' arguments and what they think the evidence 

proves or doesn't prove.  Of course, that's for you to 

evaluate.  But in order to set the stage for the rest of my 

instructions, I am going to briefly summarize the contentions 

and issues.  

You've heard a lot about other egg producer 

companies that are not parties in this case and they're not 

here.  The only verdicts for you to consider are between the 

parties who are here.  Remember I told you that there's 

Appx29

Case: 20-1045     Document: 60     Page: 135      Date Filed: 04/30/2020



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

234

certain issues for the jury and there's certain issues for the 

Judge.  The presence or nonpresence of other claims and 

whether they impact this case at all are the issues that I 

have to deal with, and the law accounts for that rather 

frequent circumstance.  It happens in a lot of cases.  

The only claims for you all to decide are those 

between the named Plaintiffs and the three named Defendants 

here.  

A couple of other basic rules.  Returning for a 

moment to the matter of burdens.  If the Plaintiffs fail to 

meet their burden, that is, if the scales remain evenly 

balanced or if they tip ever so slightly to the Defendants' 

side, then the verdict must be in favor of that Defendant on 

the issue or matter as to which the Plaintiff has the burden.  

If you find after considering all of the evidence 

that a claim or fact is more likely so than not, thus making 

the scales tip ever so slightly in the Plaintiffs' favor, then 

the claim or facts have been proved by a preponderance of the 

evidence.  

In determining whether any fact has been proved, 

thusly, you may, unless I tell you differently, consider the 

testimony of all the witnesses regardless of who called them 

and all of the exhibits that have been received regardless of 

who offered them.  

Now, you might have heard the term -- in fact, I'm 
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sure you did in other matters -- the term "proof beyond a 

reasonable doubt."  That's a very much stricter standard, and 

it applies only in criminal cases.  It does not apply to civil 

cases like this.  So put that concept out of your mind.  It 

doesn't apply here.  

And because this is a private civil antitrust case, 

the presence or lack of a government investigation or 

prosecution is of no relevance and you should not consider as 

a factor in determining liability in this case.  

Turning to the parties' contentions.  Each of the 

Plaintiffs contend that the Defendants and one or more 

co-conspirators participated in an unlawful agreement or a 

conspiracy to restrict the supply of eggs and raise the price 

of eggs in violation of Section 1 of the Sherman Antitrust 

Act.  That act is a federal law.  The time period of this 

agreement or conspiracy is alleged by the Plaintiffs to have 

occurred from May 15 of the year 2000, to at least 

December 31, 2012.  Plaintiffs claim this agreement or 

conspiracy included one or more of the following components:  

Short-term supply measures, a USEM program for exporting eggs 

at a loss, and the combination of the so-called 100% rule as 

applied to cage space restrictions and the backfilling ban as 

incorporated into the UEP Certified Program and enforced by 

producer-designed audits.  

Continuing on with the Plaintiffs' contentions.  
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They claim that Defendants, Rose Acre, UEP, and USEM, along 

with their co-conspirators, each knowingly agreed to 

participate in one or more components of this conspiracy.  The 

Plaintiffs claim this agreement or conspiracy was ultimately 

effective in reducing the supply of eggs below where it would 

have otherwise been without the agreement or conspiracy.  

Moreover, they claim that any expansions, including 

any expansions claimed by Rose Acre, were insufficient to 

counteract the market-wide effects of the conspiracy.  The 

result in supply restriction or restrictions raised the market 

price for eggs, including eggs bought by each of the 

Plaintiffs, causing them each -- causing each of them injury 

of the type the Sherman Act was intended to prevent.  

According to Plaintiffs, there were no 

procompetitive benefits to the short-term supply measures or 

the USEM exports at a loss.  To the extent there were any 

theoretical procompetitive benefits to having Animal Welfare 

Guidelines for the egg-laying hen industry, the Plaintiffs say 

that those procompetitive benefits could have been achieved 

through other means, such as simply having Animal Welfare 

Guidelines available for buyers to use or not use as they see 

fit when negotiating the purchase of eggs.  You have heard 

what Plaintiffs claim could have been done instead.  

So Plaintiffs contend that what they see as the 

anticompetitive aspects of the UEP Certified Program, 
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including the reduction in output and increase in price, 

outweigh the Defendants' claimed procompetitive benefits.  

Furthermore, Plaintiffs say that any such claimed 

procompetitive benefits could have been achieved without the 

anticompetitive harm caused by the Defendants.  

In addition to Rose Acre, UEP, and USEM, the 

Plaintiffs also contend that each of the following UEP 

Certified companies knowingly participated in the conspiracy 

through one or more of the previously described components.  

The list of the alleged co-conspirators are 

Cal-Maine Foods, Country Charm Egg, Hickman's Egg Ranch, 

Hillandale Farms, ISE America, Michael Foods, Midwest Poultry 

Services, Moark, National Food Corporation, Norco Ranch, 

Oakdell Egg Farm, Ohio Fresh Eggs, Quality Eggs of New 

England, R.W. Sauder, Sparboe Farms, Tampa Farms, Weaver 

Bros., Wilcox Farms, and Zephyr Egg Company.  

According to the Plaintiffs, these are the alleged 

co-conspirators you have heard mentioned from time to time 

during the trial.  Some, of course, more than others.  

Rose Acre denies that it's combined -- turning to 

the Defense contentions.  Rose Acre Farms denies that it 

combined, agreed, or conspired to raise egg prices.  

Specifically, Rose Acre Farms denies that it joined and 

participated in UEP and became a certified -- and became 

certified for the purpose or with the intent of reducing the 
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supply of eggs or raising egg prices.  Rose Acre Farms 

contends that its intent in agreeing to join the UEP and 

become a certified producer in 2002 was only to satisfy the 

demands of two of its largest customers and that it remained a 

certified producer only because those customers and other 

customers continued to demand certified eggs.  

Rose Acre further contends that after it joined UEP, 

it joined UEP's Board and various committees only because its 

Certified Program would have a major impact on Rose 

Acre's business operations.  Rose Acre Farms also contends 

that it never followed or agreed to follow any of 

UEP's short-term supply recommendations and Rose Acre Farms 

contends that it agreed to join USEM's coordinated exports in 

2006 only to sell surplus eggs that it would produce during 

times of low egg demand, eggs for which it had no domestic 

customers.  

Rose Acre Farms also contends that its growth during 

the alleged conspiracy period shows that it never intended to 

reduce the supply of eggs.  Rose Acre also contends that it 

could not be found to have conspired to reduce egg supply or 

raise egg prices through the Certified Program for a number of 

reasons.  Rose Acre Farms contends that the UEP Certified 

Program was developed in consultation with a trade -- with the 

trade association representing the Plaintiffs.  This is the 

Food Marketing Institute, or FMI that you've heard about.  
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Rose Acre Farms contends that most of the Plaintiffs 

in this case were leaders of FMI and actively participated in 

FMI's development of the animal welfare recommendations given 

to its members, among which included recommendations to follow 

the UEP Certified Program.  

Rose Acre Farms further contends that it could not 

have conspired to reduce the supply of eggs or raise egg 

prices through this UEP Certified Program given what Rose Acre 

claims was the Plaintiffs' relative bargaining power, and, 

again, according to Rose Acre, Plaintiffs' demand for 

certified eggs.  On this issue, Rose Acre claims that the size 

of the Plaintiffs and their financial revenues and profits 

gave them what's been called superior bargaining power, 

compared to Rose Acre Farms.  

Finally, Rose Acre Farms contends that the 

Plaintiffs did not show they were injured for several reasons.  

First, Rose Acre contends that the Plaintiffs' 

expert witness, Dr. Michael Baye, testified that UEP's supply 

management recommendations had no measurable effect on prices.  

And that each of the six USEM exports that Dr. Baye -- that 

Dr. Baye analyzed would have increased egg prices at most for 

only one month.  

Rose Acre contends that its expert witness, 

Dr. Jonathan Walker, demonstrated that Dr. Baye's estimates of 

injury from the Certified Program were what they call flawed 
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and unreliable.  

Second, Rose Acre contends that Plaintiffs cannot 

prove that they were injured by any alleged conspiracy because 

Dr. Baye's analysis, which is the Plaintiffs' proof of injury, 

even if valid, estimates the effects on egg production of 

every certified producer adhering to the guidelines, but, says 

Rose Acre, Plaintiffs have not proven that every certified 

producer was a member of the alleged conspiracy.  

Finally, Rose Acre Farms contends that any Plaintiff 

that deemed or required certified eggs cannot claim that it 

was injured by the Certified Program, and on this point Rose 

Acre would have the burden to prove such a demand or 

requirement.  

Turning to UEP.  It contends that it did not 

orchestrate, join, or participate in any conspiracy to reduce 

the supply of eggs or egg products and thereby raise their 

price.  UEP contends that it developed the Certified Program 

in the early 2000s at the request of its members whose 

customers, including the Supermarket Plaintiffs in this case, 

were reportedly demanding a single industry-wide Animal 

Welfare Program to respond to what's described as intense 

pressure from animal activists.  

In response to that demand, UEP commissioned a 

committee of animal welfare scientists to make science-based 

recommendations to address the welfare of egg-laying hens.  
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UEP then goes on to contend that this committee 

worked cooperatively with the Plaintiffs Supermarket chains, 

both individually and through the Plaintiffs' trade 

association, FMI, to develop and implement Animal Welfare 

Guidelines that FMI endorsed as, quote, best practices.  

Therefore, UEP contends that the resulting Certified 

Program was not an agreement to reduce supply but, rather, a 

voluntary, bona fide, science-based animal welfare program 

that imposed no restriction on the number of eggs any producer 

could produce or the number of birds any producer could own.  

A producer did not have to be a member of UEP to 

participate in the program, and not all members of UEP chose 

to participate.  The Certified Program had what UEP describes 

and calls the procompetitive benefits of meeting customer 

demand and increasing customer choice with UEP Certified eggs.  

Again, according to UEP, the Certified Program 

requirements ensured customer confidence by requiring regular 

audits and humane treatment for all hens and minimized market 

disruption by allowing for gradual phase-in.  

UEP contends that its Certified Program has been 

transparent with the requirements for the program and the 

underlying recommendations from the Scientific Advisory 

Committee posted publicly on its website and shared with its 

members, customers with FMI, with certain government agencies 

and others.  
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UEP further contends that the Certified Program had 

no impact on supply of eggs.  During the relevant time period, 

in absolute numbers, the nation's flock size and egg supply 

increased.  According to UEP, both the certified and 

non-certified eggs remained available to meet customer demand.  

Some large producers chose not to become certified sellers of 

eggs or egg products.  Certified producers remained free to 

sell non-certified eggs and certified producers could choose 

to become non-certified at any time.  

In some instances, the UEP points out certified eggs 

were actually cheaper than non-certified eggs.  Thus, the UEP 

contends that the Certified Program was not part of an 

unlawful agreement to reduce supply.  

UEP also contends that its short-term supply 

recommendations were simply that, suggestions to help its 

members plan supply and avoid surplus eggs during times of low 

demand.  The recommendations were not agreements to reduce 

supply, UEP contends, and that, in any event, the suggestions 

generally were not followed by its members and therefore had 

no impact on the supply of eggs.  Moreover, even if they had 

been followed, UEP contends any impact would have been short 

lived and insufficient to cause market-wide effect.  

USEM contends that it did not knowingly join a 

conspiracy to reduce the supply of eggs and raise their price.  

USEM is a separate organization, it says.  It did not conspire 
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with UEP, with Rose Acre, or any other entity to restrict the 

supply of eggs in the United States.  USEM is separately 

incorporated with its own Board of Directors, its own 

committees, rules, and members.  

USEM, it says, did not participate in any short-term 

supply recommendations at issue in this case or participate in 

the Certified Program.  Rather, USEM's sole activity was to 

receive and evaluate exports opportunities from willing buyers 

located overseas.  USEM contends that export opportunities 

were taken only when a majority of its members, each acting in 

their independent self-interest, voted in favor of them.  

USEM contends that participation in USEM was and is 

voluntary and its members may leave at any time, if exports no 

longer make sense for their business model.  USEM also 

contends that its exports had no material impact on the supply 

or price of eggs in the United States because the exports were 

too few, too sporadic, too small, and any impact was short 

lived and insufficient to cause market-wide effect.  

As I told you, and as you've seen, there are two 

types of evidence that you can use.  One type is called direct 

evidence.  That is when a witness testifies to something that 

they saw, they smelled, they said themselves, the fact they 

heard something, they might have touched, or something they 

did.  

If a witness testified that he -- going back to the 
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weather.  If a witness testified that he or she saw it raining 

outside, and you believed him or her, that would be direct 

evidence that it was raining.  

Another form of direct evidence is an exhibit where 

the fact to be proved is the document's very existence or its 

current condition.  That's the direct evidence.  

Another type of evidence is circumstantial evidence.  

This is proof of one fact or another or more from which you 

can find or deduce another fact.  For example, I hope you will 

remember the old raincoat example I gave.  You know, you're 

sitting here, you don't know what's going on outside -- we 

have no windows -- and you see somebody coming in wearing a 

raincoat, droplets of water when they shake their umbrella, 

and water droplets come off.  That would be circumstantial 

evidence from which you could, but are not required to, 

conclude it's raining outside.  

You can and should consider both kinds of evidence, 

direct and circumstantial.  The law makes no distinction 

between them, and they are both equally effective or usable by 

you.  You decide how much weight to give any evidence.  

You did hear the lawyers use the term "inference."  

Essentially in their arguments they've asked you to infer on 

the basis of your reason, your experience, your common sense, 

from one or more established facts, the existence of some 

other fact.  
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An acceptable inference for your purposes is 

something that's not a suspicion or a guess.  It must be a 

reasoned, logical decision to find that a disputed fact exists 

on the basis of another fact which has been shown to exist.  

There are times when different inferences can be 

drawn from facts, whether direct or circumstantial.  The 

Plaintiffs might ask you to draw one set of inferences while a 

Defendant asks you to draw a different inference.  It's for 

you and you alone to decide what inferences, if any, to draw.  

This process, though, as I said, is not a matter for 

guesswork or speculation.  It has to be a deduction or 

conclusion which you, the jury, are permitted to draw, but 

you're not required to, and to draw from the facts that have 

been established.  Use your common sense in this process.  So 

while you consider the evidence that's been presented, you are 

permitted to draw from the facts you find such reasonable 

inferences as would be justified in light of your experiences.  

Some witnesses, because of their education or their 

experience, are permitted to testify as experts, and then they 

can state their opinions and the reasons for their opinions.  

Opinion testimony should be judged just like any other 

evidence or any other testimony.  You may accept it, you may 

reject it, give it as much weight as you think it deserves, 

considering the witness's education and experience, the 

reasons given for the opinion, and all of the other evidence 
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in the case.  

Your evaluation of an expert witness's credibility 

can be based, and should be based, on the same basis for 

evaluating the credibility you apply to anybody else who is a 

witness, such as their possible motives for testifying and 

such.  

You've heard from a number of experts in this case, 

three, in particular.  The Plaintiffs called Professor Baye, 

an expert in economics.  The Defendants called Dr. Walker and 

Dr. David, both experts in economics and econometrics.  

Another word about expert witnesses.  These 

witnesses were referred to as experts.  They testified in 

order to assist you in reaching a decision on certain issues.  

It is your obligation to determine the expertise, if any, of 

such a witness and to establish or evaluate their credibility 

and the reliability of their opinions.  

Sometimes expert witnesses' testimony is in 

conflict; that is, they disagree.  You have to remember that 

you are the trier of facts, and only you, and where their 

testimony relates to a question of fact, it's your job to 

resolve the disagreement.  And the way you do so is the same 

way you would decide any other fact question.  

Now, because they gave their opinions, you can 

consider the soundness of their opinions, their reasons for 

giving them, and where they may be coming from, so to speak, 
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their motive, if any.  You can give their testimony whatever 

weight you think it deserves.  

Don't permit, though, their opinion testimony to be 

a substitute for your own reason, your own judgment, and your 

own common sense.  You may reject the testimony of any opinion 

witness, in whole or in part, if you conclude that the reasons 

given in support of the opinion are not sound or if you, for 

some other reason, don't believe the witness.  The 

determination of the facts in this case rests solely with you.  

Turning to the specific law of antitrust, the 

Plaintiffs here bring this suit under a federal law called the 

Sherman Act.  The case does not concern whether anyone or any 

act was required or prohibited by any state law during the 

time at issue here.  The purpose of the federal Sherman Act is 

to preserve free and unfettered competition in the 

marketplace.  The Sherman Act rests on a central premise that 

competition produces the best allocation of our economic 

resources, the lowest prices, the highest quality, and the 

greatest material progress.  

The Plaintiffs challenged the Defendants -- Rose 

Acre, United Egg Producers, and the United Egg Marketers -- 

under Section 1 of the Sherman Act.  That section prohibits 

contracts, combinations, and conspiracies that unreasonably 

restrain trade.  

One of the technical requirements of this law is 
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that the restraint of trade affects interstate commerce.  I am 

instructing you that I have already determined that this 

requirement concerning interstate commerce has been met, and, 

therefore, you need not consider that technical requirement of 

interstate commerce in your deliberations.  

In light of that, then, to establish a violation of 

Section 1 of the Sherman Act, the Plaintiffs still must prove 

the following:  

First, the existence of a contract, agreement, 

combination, or conspiracy between or among at least two 

separate entities.  

Second, that the contract, agreement, combination, 

or conspiracy unreasonably restrains trade.  

Third, that the restraints caused the Plaintiffs to 

suffer an injury to their businesses.  

Under the Sherman Act, a restraint of trade is 

illegal only if it is found to be unreasonable.  Therefore, 

you must determine, first, whether there was a contract, 

agreement, combination, or conspiracy that restrained trade; 

and if so, second, whether the restraints challenged here -- 

that is, A, the UEP recommended short-term measures; B, the 

UEP Certified Program as challenged; and, C, the USEM export 

program -- are together unreasonable.  

These three alleged restraints must all be part of a 

single conspiracy, as opposed to, for example, three different 

Appx44

Case: 20-1045     Document: 60     Page: 150      Date Filed: 04/30/2020



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

249

conspiracies that were each independent of each other.  

To determine whether these three alleged restraints 

constitute one conspiracy, you must look to, one, whether 

there was a common goal among the conspirators; second, 

whether their agreement contemplated bringing to pass a 

continuous result that will not continue without the 

continuation -- the continuous cooperation of the 

conspirators; and, three, the extent to which the participants 

overlap in their various dealings.  

If, after considering these factors, you find that 

the alleged restraints were part of the same conspiracy to 

reduce the supply of eggs, only then must you determine if the 

actions taken were reasonable or unreasonable.  

There are a number of steps to this inquiry, which I 

will first summarize before going into each in detail.

In making this determination, you must first 

determine whether the Plaintiffs have proven that the 

challenged restraints have resulted in a substantial harm to 

competition in a relevant product and geographic market.  If 

you find that the Plaintiffs have proven that the challenged 

restraints resulted in a substantial harm to competition in a 

relevant market, then you must consider whether the restraints 

produced countervailing competitive benefits.  If you find 

that they do, then you must balance the competitive harm 

against the competitive benefit.  The challenged restraints 
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are illegal under Section 1 of the Sherman Act only if you 

find that the competitive harm substantially outweighs the 

competitive benefit.  

Before going into each of that -- those analyses in 

more detail, let me first address how you determine if 

companies conspired together.  

A conspiracy is an agreement or understanding 

between two or more persons to do something illegal.  In this 

case, the Plaintiffs claim that illegal purpose or goal was to 

restrain trade by limiting egg supplies.  They claim this 

occurred from between May 15, 2000 until at least December 31 

of the year 2012.  Specifically, the Plaintiffs allege that 

Rose Acre Farms, UEP, and the USEM and others participated in 

a conspiracy to restrain trade by limiting egg supply.  The 

Plaintiffs must prove both of the following two elements by a 

preponderance of the evidence:  

First, the alleged conspiracy to restrain egg 

supplies existed.  

And, second, as to each individual Defendant, that 

Defendant knowingly became a member of that conspiracy.  To 

act knowingly means to participate deliberately not because of 

some mistake, accident or other innocent reason.  The basis of 

a conspiracy is an agreement or understanding between two or 

more persons.  Remember, companies, associations, and similar 

organizations are considered persons.  
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Here an agreement or understanding between two or 

more persons exists if they share a commitment to a common 

scheme to achieve an unlawful purpose.  

To establish the existence of a conspiracy, the 

evidence need not show that its members entered into some 

formal or written agreement.  The agreement itself may have 

been entirely unspoken and unwritten.  A person can become a 

member of a conspiracy without full knowledge of all of the 

details of the conspiracy or the identity of all of its 

members or the parts of each member or such members played in 

the conspiracy.  The members of a conspiracy need not 

necessarily have met together, directly stated what their 

object or purpose was to one another, or stated the details or 

the means by which they would accomplish their common purpose.  

To prove a conspiracy existed, however, the evidence 

must show that the alleged members of the conspiracy came to 

an agreement or an understanding among themselves to 

accomplish a common purpose.  To be a conspirator, the member, 

though, does not need to have been involved from the very 

start.  

A conspiracy may be found without all parties coming 

to an agreement at the same time, such as where competitors 

separately accept invitations to participate in a plan to 

restrain trade.  

Similarly, it's not essential that all persons acted 
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exactly alike nor is it necessary that they all possess the 

same reason or purpose for entering into the agreement.  

It's also not necessary that all of the means or 

methods claimed by the Plaintiffs were agreed upon by each 

individual Defendant to carry out the alleged conspiracy, nor 

that all the means or methods that were agreed upon were 

actually used or put into operation.  Nor that all persons 

alleged to be members of the conspiracy actually were members.  

It is the agreement or the understanding to restrain trade by 

limiting egg supply that can constitute a conspiracy.  

Therefore, you may find a conspiracy existed regardless of 

whether it succeeded or failed.  

The Plaintiffs may prove the existence of the 

alleged conspiracy through direct evidence, through 

circumstantial evidence, or both.  

Direct evidence is explicit and requires no 

inferences to establish the existence of the alleged 

conspiracy.  

Direct evidence of an agreement may not be 

available, and, therefore, a conspiracy may also be shown 

through circumstantial evidence.  You may infer the existence 

of a conspiracy from the circumstances including what you find 

the alleged members actually did or the words they used.  

However, mere similarity of conduct among various 

persons or the fact that they may have associated with one 
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another and may have met or assembled together at meetings or 

otherwise does not, by itself, establish the existence of a 

conspiracy.  If they acted similarly but independently of one 

another, without agreement among them, then there would not be 

a conspiracy.  

In determining whether an agreement or understanding 

between two or more persons has been proved, you must view the 

evidence as a whole and not piecemeal.  

The fact that one or more producers -- egg producers 

may have participated in the UEP-recommended short-term 

measures, the Certified Program, or the export program does 

not, by itself, establish the existence of a conspiracy among 

the Defendants.  

The egg producers' behavior may be no more than the 

result of the exercise of independent judgment and response to 

identical or similar market conditions.  That's up for you to 

consider.  

For example, everyone -- back to the weather -- for 

example, everybody might open their umbrellas on a rainy day, 

but that similar behavior would not necessarily mean that they 

had agreed or conspired to open their umbrellas.  

A business may lawfully adopt the same prices, 

conditions of sale, or other practices as its competitors so 

long as it does so independently and not part of an agreement 

or understanding with one or more of its competitors.  
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So, if the Defendants or the alleged co-conspirators 

acted similarly, but independently of one another, without an 

agreement or understanding between two or more of them, then 

there would not be a conspiracy.  You must decide whether the 

egg producers' similar conduct was more probably than not the 

result of an agreement or an understanding between or among 

them or with other co-conspirators who are not presently in 

this lawsuit to reduce egg supply.  In doing so, you may 

consider the Defendants' similar conduct along with all the 

other evidence.  

Let me turn back to the requirements of the Sherman 

Act.  As I previously mentioned, to prove that the challenged 

restraints are unreasonable, the Plaintiffs must first 

demonstrate that the restraints have resulted in a substantial 

harm of competition.  Although it can be relevant to your 

evaluation of this issue, harm that merely occurs to the 

individual business of a Plaintiff is not sufficient by itself 

to demonstrate harm to competition generally.  

Furthermore, the Plaintiffs must show that the harm 

to competition occurred in an identified market known as the 

relevant -- as a relevant market.  

There are two aspects to a relevant market.  The 

first aspect is known as the relevant product market.  This 

means that the Plaintiffs must show that there was harm in a 

relevant product market or markets.  The Plaintiffs contend 
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shell eggs and egg products are part of the same market.  The 

Defendants contend that there are multiple relevant markets.  

One common way to think about the relevant market is 

whether the various products are interchangeable for one 

reason or another or considered substitutes, one for the 

other.  If they are, then it is likely they're part of a 

single-product market.  You must determine whether these 

restraints caused such harm.  

The second aspect is known as the relevant 

geographic market.  A relevant geographic market is simply a 

geographic area where the Plaintiffs must show harm.  It's the 

Plaintiffs' burden to prove the existence of a relevant 

market.  If you find they have proven the existence of a 

relevant market, then you must determine whether the 

Plaintiffs have also proven that the challenged restraints 

have caused or have had a substantial harmful effect on 

competition in that market.  

A harmful effect on competition, or what we call 

competitive harm, refers to a reduction in competition that 

results in the loss of some of the benefits of competition, 

such as lower prices, increased output, or higher product 

quality.  

If the challenged conduct has not resulted in higher 

prices, decreased output, lower quality or the loss of some 

other competitive benefit, then there has been no competitive 
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harm and you should find that the challenged conduct was not 

unreasonable.  

In determining whether the challenged restraints 

have produced competitive harm, you may look at the following 

factors:  the effect of the restraint on prices, output, 

product quality, or service.  

The purpose and nature of a restraint.  

The nature and structure of the relevant market.  

The number of competitors in the relevant market.  

And the level of competition among them, both before 

and after the restraint was imposed.  

And/or whether the Defendant and its alleged 

co-conspirators together possessed market power.  

This last factor, market power, has been defined as 

an ability to profitably raise prices for a sustained period 

of time above those that would otherwise be charged in a 

competitive market.  

A firm that possesses market power generally can 

charge higher prices for the same goods or services than a 

firm in the same market that does not have -- that does not 

have or possess market power.  The ability to charge higher 

prices for better products or services, however, is not market 

power.  

An important factor in determining whether the 

Defendants and their alleged co-conspirators together 
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possessed market power is to look at their combined market 

share.  That is, their percentage of share of the products 

sold in the relevant market by all the competitors.  

Other factors you can consider in determining 

whether the Defendants and their alleged co-conspirators have 

market power include whether there are barriers to entry into 

the egg market for potential competitors, the threat of 

substitute products for eggs, the market power of outside 

competitors who were not part of the alleged conspiracy, 

and/or the percentage of market covered by the alleged members 

of the conspiracy.  

If the Defendants and their alleged co-conspirators 

do not possess substantial market share, it is less likely, 

though not necessarily possible, that the Defendants and their 

alleged co-conspirators possessed market power.  

If they do not possess this market power, it is less 

likely that the challenged restraints have resulted in a 

substantial harmful effect on competition in the market.  

On the other hand, if you were to conclude that the 

Defendants and their alleged co-conspirators possessed this 

market power, you could conclude that it is more likely that 

the challenged restraints have resulted in a substantial 

harmful effect on competition in the market.  

If you find the Plaintiffs have proven the 

challenged restraints resulted in substantial harm to 
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competition in a relevant market, then you next must determine 

whether the restraints also benefit competition in other ways.  

In considering whether the challenged restraints 

benefitted competition, you may consider various factors 

including, but not limited to, whether the challenged 

restraints were demanded by customers, whether they increased 

production, increased consumer choice, decreased prices, or 

improved product quality.  

Evidence regarding the ethical treatment of laying 

hens may be considered with respect to issues such as whether 

it challenged restraint, increased output, improved product 

quality, widened customer choice, or met customer demand.  

However, the ethical treatment of laying hens as a 

societal benefit, standing alone, is not, in and of itself, a 

procompetitive benefit.  If you find that the challenged 

restraints do result in competitive benefits, then you must 

also consider whether the restraints were reasonably necessary 

to achieve the benefits.  If the Plaintiffs prove that the 

same benefits could have been readily achieved by other 

reasonably available alternative means that create 

substantially less harm to competition, then those claimed 

benefits cannot be used to justify the restraints.  

If you find that the challenged restraints were 

reasonably necessary to achieve competitive benefits, then you 

must balance those competitive benefits against the 
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competitive harm resulting in the same -- from the same 

restraints.  If the competitive harm substantially outweighs 

the competitive benefits, then the challenged restraints are 

unreasonable.  If the competitive harm does not substantially 

outweigh the competitive benefits, then the challenged 

restraints are not unreasonable.  

In conducting this analysis, you must consider the 

benefits and harm to competition and consumers.  The 

Plaintiffs bear the burden of proving that the anticompetitive 

effect of the conduct substantially outweighs its benefits.  

Before you could find Rose Acre Farms, United Egg 

Producers, and/or United States Egg Marketers were members of 

a conspiracy alleged by the Plaintiffs, the evidence must show 

as to each individual Defendant that each Defendant knowingly 

joined the unlawful plan, either at its inception, the start, 

or at some later time, with the intent to further the purpose 

of the conspiracy.  You must evaluate each Defendant 

separately.  

To act knowingly means to act deliberately, not 

because of some mistake, accident, or innocent reason, as I 

said.  A person may become a member of a conspiracy, again, as 

I've pointed out, without the full knowledge of all of the 

details of the conspiracy, the identity of every member, or 

the parts those members were playing.  Knowledge of the 

essential nature of the plan is enough.  
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On the other hand, a person who has no knowledge of 

a conspiracy but happens to act in a way that helps the 

conspiracy succeed does not thereby become a member of the 

conspiracy.  A person who knowingly joins an existing 

conspiracy or who participates only in part of a conspiracy 

with knowledge of the overall conspiracy is just as 

responsible as if he, she, or it had been one of those who 

formed or began the conspiracy and participated in every part 

of it.  

In determining whether a Defendant was a member of 

the alleged conspiracy, you should consider only the evidence 

about that particular Defendant's statements and conduct, 

including any evidence of that Defendant's knowledge and 

participation in the events involved and any other evidence of 

that particular Defendant's participation in the alleged 

conspiracy.  

You may not find that a Defendant was a member of a 

conspiracy based only on its association with others who you 

find were conspiring or based only on the knowledge that some 

wrongdoing was occurring, but these are factors that you can 

consider in determining whether a Defendant was a member of 

the alleged conspiracy.  

If you find that the alleged conspiracy existed, 

then the acts and statements of the conspirators made in 

furtherance of the conspiracy are binding on all of those whom 
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you find were members of the conspiracy at any time during its 

existence until they actually withdrew from the conspiracy.  

If you have found that a Defendant is a member of a 

conspiracy, that Defendant is presumed to remain a member and 

is responsible for all the actions taken by all the 

co-conspirators during and in furtherance of the conspiracy, 

unless and until it is shown that the conspiracy has been 

completed or abandoned or that the Defendant has withdrawn 

from the conspiracy.  

Motive is not an element of any of the unlawful 

conduct with which the Defendants are accused by the 

Plaintiffs here.  This means that proof of bad motive is not 

required.  Furthermore, proof of bad motive alone does not 

establish that a Defendant is liable, just as proof of good 

motive alone does not establish that it is not liable.  

Evidence of a Defendant's motive may, however, help 

you to find its intent.  In other words, intent and motive are 

different concepts.  Motive is what prompts a person to act.  

Intent refers only to the state of mind with which a 

particular act is done.  

So, personal advancement and financial gain, for 

example, are motives for much of human conduct.  However, 

those motives might prompt one person to intentionally do 

something perfectly acceptable while prompting another person 

to intentionally do an act that is not.  
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Businesses that are actual -- I'm sorry.  Businesses 

that are actual or potential competitors may lawfully form 

into associations to advance their common interests.  You have 

heard two such examples here, the United Egg Producers and the 

United States Egg Marketers.  Such associations may keep 

members informed of new services or technology in the industry 

or perform other valuable services, such as cooperative 

research, publication of trade journals, or joint 

representation before a legislative or administrative body.  

They are permitted to seek new members.  

However, an association's actions are not immune 

from the antitrust laws, and an association is capable of 

being a co-conspirator in violation of the antitrust laws.  

The actions of competitors taken through an association to 

which they belong presents the same issues as the actions of 

competitors who have not created a formal organization such as 

an association.  

An association or similar industry group cannot 

lawfully act to facilitate the raising, stabilizing, or 

maintaining of prices in the market in which their members 

compete with one another to reduce the members' collective 

output of products.  

If an association exchanges with its members 

confidential competitively sensitive information such as 

current or future prices or current or future output 
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information, that is evidence that you may consider along with 

all of the other evidence in deciding whether the association 

conspired in violation of the antitrust laws.  

A person or a business that belongs to an 

association does not become liable for violating the antitrust 

laws simply because the association is liable for such a 

violation.  Instead, the Plaintiffs must prove that the 

Defendant in question knew of and intentionally participated 

in the specific conduct you find that is unlawful.  

If you find that one or more of the Defendants 

violated the Sherman Act, then you must decide if the 

Plaintiffs were injured by the violation.  You must make this 

determination separately for each Plaintiff.  A Plaintiff is 

entitled to recover damages for an injury to its business if 

it can establish three elements of injury and what we call 

causation.

One, the Plaintiff was, in fact, injured as a result 

of the Defendants' and alleged co-conspirators' alleged 

violation of the antitrust laws; 

Second, that the alleged illegal conduct was a 

material cause of that Plaintiff's injury; 

And, third, that Plaintiff's injury is an injury of 

the type that the antitrust laws were intended to prevent.  

The first element is actually referred sometimes as 

injury in fact, or the fact of damage.  
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Each Plaintiff must prove that it was injured as a 

result of the alleged violation of the antitrust laws.  This 

does not require each Plaintiff to prove the dollar value of 

its injury.  In fact, I've told the parties not to address 

that issue at this time.  For now, it requires only that each 

Plaintiff prove that it was, in fact, injured by the alleged 

antitrust violation.  

Each Plaintiff must also offer evidence that 

establishes by the preponderance of the evidence that the 

alleged illegal conduct was a material cause of that 

Plaintiff's injury.  This means that the Plaintiff must prove 

that some damage occurred to it as a result of the alleged 

antitrust violation and not some other cause.  

The Plaintiff is not required to prove the alleged 

antitrust violation was the sole cause of its injury, nor need 

that Plaintiff eliminate all other possible causes of injury.  

It's enough if the Plaintiff has proved that the alleged 

antitrust violation by any of the Defendants and 

co-conspirators was a material cause of its injury.  

Finally, each Plaintiff must establish that its 

injury is the type of injury that the antitrust laws are 

designed or intended to prevent.  This is sometimes called an 

antitrust injury.  

If the Plaintiff's injuries were caused by a 

reduction in competition, acts that would lead to a reduction 
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in competition, by having to pay an inflated price for goods, 

or by acts that would otherwise harm consumers and customers, 

then the Plaintiff's injuries are what we call antitrust 

injuries.  

On the other hand, if the Plaintiff's injuries were 

caused by heightened competition, the competitive process 

itself, or by acts that would benefit customers and consumers, 

then the Plaintiff's injuries are not antitrust injuries, and 

the Plaintiff may not recover for such injuries under the 

antitrust laws.  

In summary, if a Plaintiff can establish that it 

was, in fact, injured by the alleged co-conspiratorial conduct 

of the Defendants and alleged co-conspirators, that conduct 

was a material cause of the Plaintiff's injury, and it is 

injury of the type that the antitrust laws were intended to 

prevent, then that Plaintiff is entitled to recover for the 

injury to its business.  

The term "business," by the way, includes any 

commercial interest or venture.  A Plaintiff has been injured 

in its business if you find that it has suffered injury to any 

of its commercial interests or enterprises as a result of the 

Defendants' alleged antitrust violation.  

In this case, you've been permitted to take notes.  

Most of you, I think all of you at some point or another, have 

done so.  And you may have your notes available to you during 
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your deliberations, but you should make use of them only as an 

aid -- a personal aid for your own memory.  Do not give your 

notes any precedence over your independent recollection of the 

evidence or the lack of evidence, and neither should you be 

unduly influenced by the notes of others.  I emphasize that 

the notes you may have taken are not evidence, and they're not 

entitled to any greater weight than your memory or your 

impression of each -- that each of you have as to what the 

testimony and exhibits and other evidence was.  

As I mentioned at the start of the trial, we will 

not be replaying or reciting any of the video or live 

testimony of the witnesses.  You will be given a list of the 

witnesses in the order in which they appeared.  

Furthermore, if at some point you request the 

documentary evidence, the exhibits, that were admitted as to 

evidence, those exhibits will be provided to you.  

When you return -- when you retire to the jury room 

to deliberate, you may take with you your notes and you will 

have this list of witnesses.  There will also be several 

written copies of these instructions should you wish to reread 

them for yourselves in some part.  I urge you, however, not to 

see that as an opportunity for some sort of quickie law school 

career.  Use the written instructions only as an aid to do 

your job.  

I strongly recommend that you select one of your 
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members to serve as a foreperson.  That person can preside 

over your deliberations and then speak for you here in open 

court.  

You have two jobs.  The first one is to decide the 

facts and what the facts are from the evidence that you saw 

and heard here.  Deciding what the facts are is just your job.  

It is not mine.  I have no part in it.  And nothing I've said 

or done during the trial was meant to or should influence you 

in any way in terms of your decision.  

Your second duty, though, is to take the law as I 

have explained it to you, and then apply it to the facts and 

to decide if, under the appropriate burden of proof, the 

parties have established their claims.  

It was my job to tell you about the law.  You are 

bound by the oath that you took to follow these instructions, 

even if you disagree with them.  

Perform these duties fairly, I'm sure you will.  Do 

not let any bias, sympathy, or prejudice that you may feel 

toward one side or the other to influence your decision in any 

way.  

You should and have the duty to consult with each 

other and to deliberate with the intention of reaching a 

verdict.  Each of you must decide the case for yourself but 

only after full and impartial consideration of all the 

evidence with your fellow jurors.  
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I urge you to listen to each other carefully.  In 

the course of your deliberations, you should feel free to 

reexamine your own views, maybe even change your own opinion 

based upon the evidence.  But don't give up your honest 

convictions about the evidence just because of opinions of 

others, nor should you change your mind just for the purpose 

of obtaining enough votes for a verdict.  

When you start deliberating, you mustn't talk to 

Mr. Coyle or any other jury Officer or to me or to anybody but 

each other about the case.  If you have any questions or 

messages for me, write them down on a piece of paper, have 

your foreperson sign it, perhaps put the time on it, and give 

it to Mr. Coyle or any other Officer who's providing service 

for you.  

Mr. Coyle will give your questions to me and I will 

respond as soon as I can.  I may have to talk -- I most likely 

will have to talk to the lawyers about what you've asked, so 

it can take some time for me to get back to you.  In the 

meantime, while you're waiting for a response, if you can at 

all, I encourage you to keep working on your deliberations.  

Another thought about messages.  Never write down or 

tell anybody how you are standing on some sort of tentative 

vote.  For example, don't write down or tell anybody that a 

certain number is voting one way or another.  Your votes 

really have to stay completely secret until you are all done.  
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Your vote -- your verdict has to represent the 

considered judgment of each of you.  In order for you as a 

jury to return a verdict, each juror must agree to it.  Your 

verdict, in other words, must be unanimous in all respects.  

That means all of you, all of you, must agree with the verdict 

in each of its component parts.  

So whatever your verdict is as to each Plaintiff and 

each Defendant, you all have to agree.  In saying that, 

however, I do not mean that your verdicts as to each Plaintiff 

or each Defendant must be the same as the other verdicts or 

the same as to all Defendants.  

A verdict form has been prepared for you.  It is a 

series of questions for you to answer, and there's some 

instructions in front of and following each of the questions.  

Hopefully the instructions explain the questions.  

You will take -- there's a couple of copies of the 

form for you to use and to review.  But you should take the 

form with you to the jury room and when you've reached a 

unanimous agreement as to your verdict, you will fill it in 

and have your foreperson date and sign the form.  Then you 

will return to the courtroom and your foreperson will provide 

the verdict.  

Unless I direct you otherwise, do not reveal your 

answers until you are discharged.  After you've reached a 

verdict, you are not required to talk to anybody about the 
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case unless -- unless you want to or I order you to do so.  

Once again, I want to remind you that nothing about 

my instructions, nothing about the form of the verdict or 

anything I've done or said is intended to suggest or convey in 

any way or manner what I think your verdict should be.  I 

don't have an opinion, and even if I did, it wouldn't matter 

one whit.  It's your job and only your job and duty to 

determine the verdict.  

Let me first ask counsel if I have read the 

instructions as I disclosed them ahead of time?  

MR. BLECHMAN:  For the Plaintiffs, yes, Your Honor. 

MR. KING:  The same for Rose Acre. 

MR. HARRIS:  And for USEM. 

MS. LEVINE:  For UEP. 

THE COURT:  Okay.  So, folks, let's talk a little 

bit about how we're going to organize ourselves.  It took a 

little longer than I thought, sorry.  It's now about eight 

minutes to six.  I serve at your pleasure.  And you can do 

what you want about tonight.  I would guess, but I'm not 

telling you one way or the other what you want to do, that you 

will be returning in the morning.  You may prefer just to 

collect yourselves, you know, get whatever figured out and 

then come back here.  Tomorrow, I recommend that you agree to 

come back maybe at 9, 9:30ish, whatever works.  

I'm told, I don't know what the latest is, and I'm 
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