
UNITED STATES DISTRICT COURT  
NORTHERN DISTRICT OF ILLINOIS  

IN RE THE BOEING COMPANY  
AIRCRAFT SECURITIES LITIGATION 

Case No. 1:19-cv-02394 

Honorable John J. Tharp Jr.

NOTICE OF SUPPLEMENTAL INFORMATION 

Plaintiffs respectfully submit this Notice of Supplemental Information to alert the Court to 

Boeing’s January 6, 2021 Deferred Prosecution Agreement (the “DPA,” attached as Ex. A) with 

the U.S. Department of Justice (“DOJ”).  See United States v. The Boeing Co., Case No. 4:21-cr-

00005-O (N.D. Tex. filed Jan. 7, 2021) (the “Criminal Case”), ECF No. 4. 

In the DPA, Boeing admitted its guilt to criminal misconduct directly related to the 737 

MAX and the allegations in this case.  The Company agreed to pay a “total criminal monetary 

amount” of more than $2.5 billion for wrongdoing that includes “fraudulent and deceptive 

conduct” and engaging in an intentional “effort to cover-up [its] deception.”  It also agreed to 

extensive remedial governance measures designed to “deter[] and detect[] violations of U.S. fraud 

laws.”  Ex. B (U.S. Dep’t of Justice, Press Release, Boeing Charged with 737 Max Fraud 

Conspiracy and Agrees to Pay over $2.5 Billion (Jan. 7, 2021) available at 

https://www.justice.gov/opa/pr/boeing-charged-737-max-fraud-conspiracy-and-agrees-pay-over-

25-billion (last visited Jan. 15, 2021)). 

Boeing further admitted that the facts in the DPA and the Statement of Facts (“SOF”) 

attached thereto are “true and accurate” and establish the Company’s criminal liability beyond a 

reasonable doubt.  Ex. A at A-1 (SOF ¶1, DPA Attachment A).  Among other things, Boeing 

acknowledged and accepted responsibility for making misrepresentations to the FAA about 
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MCAS—the software that caused both catastrophic 737 MAX crashes.  On January 7, 2021, the 

DOJ issued a public release stating:  

As Boeing admitted in court documents, Boeing—through two of its 737 MAX 
Flight Technical Pilots—deceived the FAA . . . about an important aircraft part 
called the Maneuvering Characteristics Augmentation System (MCAS) that 
impacted that flight control system of the Boeing 737 MAX.  Because of their 
deception, a key document published by the FAA . . . lacked information about 
MCAS, and in turn, airplane manuals and pilot-training materials for U.S.-based 
airlines lacked information about MCAS. 

EX. B. 

The DOJ’s investigation into these matters “exposed fraudulent and deceptive conduct” by 

Boeing, which “chose the path of profit over candor by concealing material information from the 

FAA concerning the operation of its 737 Max airplane and engaging in an effort to cover up their 

deception.”  Id.  Moreover, Boeing failed to cooperate with the Government investigation and 

“[t]he misleading statements, half-truths, and omissions communicated by Boeing employees to 

the FAA impeded the government’s ability to ensure the safety of the flying public.”  Id. 

As discussed below, the DPA and SOF directly contradict many of the arguments that 

Defendants made in support of their motion to dismiss in this case, confirm Defendants’ culpability 

for multiple allegedly false and misleading statements and omissions set forth in Plaintiffs’ 

Complaint, and, at a minimum, further make clear that this case should proceed to discovery. 

A. Boeing Has Admitted Its Responsibility For Materially False And Misleading 
Statements In Plaintiffs’ Complaint 

In the DPA, Boeing “admits, accepts, and acknowledges that it is responsible under United 

States law for the acts of its officers, directors, employees, and agents as charged in the [Criminal] 

Information, and as set forth in the Statement of Facts, and that the allegations described in the 

Information and the facts described in the Statement of Facts are true and accurate.”  Ex. A at 2 
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(DPA ¶2).1

Boeing is not permitted to dispute these facts in this litigation.  See Ex. A at 20-22 (DPA 

¶32) (Boeing “expressly agrees that it shall not, through present or future attorneys, officers, 

directors, employees, agents, or any other person authorized to speak for the Company make any 

public statement, in litigation or otherwise, contradicting the acceptance of responsibility by the 

Company set forth above [in the DPA] or the facts described in the attached Statement of Facts.”).2

The admitted facts conclusively establish the false and misleading nature of several 

categories of statements detailed in the Complaint. 

1. Statements About The Existence Of MCAS And Safety Information   

The Complaint alleges that during the Class Period Boeing and Defendant Muilenburg 

falsely stated that Boeing “provide[s] all of the information that is needed to safely fly our 

airplanes.”  ¶356.3  During the Class Period, Defendants repeatedly assured the public that the 

MAX was safe in part because the Company purportedly provided pilots with all necessary safety 

information.  See, e.g., ¶¶353 (“existing procedures” sufficient), 356 (directing “operators and 

pilots around the world” to “existing flight procedures”), 361, 366, 396 (“Boeing’s 737 MAX 

Flight Crew Operations Manual (FCOM) already outlines an existing procedure”), 397 (“we do 

not have any basis to issue new guidance to operators”).  Plaintiffs allege that those statements 

1 The Criminal Information charges Boeing with acting “knowingly and willfully, and with the intent to 
defraud the United States by impairing, obstructing, defeating, and interfering with, by dishonest means, 
the lawful function” of the FAA in connection with the 737 MAX.  Ex. C ¶1. 

2 Boeing is also judicially estopped from disputing the facts in the DPA and SOF.  Boeing obtained a benefit 
when it chose to resolve the Criminal Case by admitting criminal liability; it is therefore barred from taking 
a contrary factual or legal position in other litigations.  Am. Transp. Grp. LLC v. Cal. Cartage Co., LLC, 
168 F.Supp.3d 1074, 1078, 1081-82 (N.D. Ill. 2016) (Tharp, J.). 

3 Unless otherwise noted, all references to “¶_” are to the Consolidated Class Action Complaint filed in this 
Action (ECF No. 144); defined terms have the meaning set forth in the Complaint and in Plaintiffs’ 
opposition to Defendants’ motion to dismiss; and all emphasis in quotations is added.  
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were false and misleading because, among other things, the MAX flight control manual did not 

even mention MCAS and pilots had not been given the necessary information or training to safely 

overcome a faulty MCAS activation.  E.g., ¶¶81-158; 355.

Defendants argued in their motion to dismiss that: (1) they did not make false or misleading 

statements about “MCAS’s operation or . . . the circumstances of its development and 

certification . . . particularly after Boeing’s bulletin to operators and the FAA’s airworthiness 

directive pointed pilots to the existing procedures” (ECF No. 164 at 14); (2) “[t]hat it was possible 

for MCAS to activate erroneously was well known when the safety statements were made” (id.); 

(3) “Statements About Information Provided To Pilots,” including pointing to “existing 

procedures” to address an errant MCAS activation, were not false or misleading (id. at 20); (4) 

Boeing did not “attempt[] to hide the existence of MCAS” (id. at 20-21); and (5) “existing 

procedures” were “adequate to deal with MCAS failures,” such that statements directing pilots to 

existing procedures were “not false.”  ECF No. 170 at 13. 

The DPA directly refutes Defendants’ arguments.  Boeing has now admitted that: 

Because of Boeing’s intentional withholding of information from the FAA . . . the 
final version of the 737 MAX FSB Report4 lacked information about MCAS, and . 
. . [was] materially false, inaccurate, and incomplete.  In turn, airplane manuals 
and pilot-training materials for U.S.-based airlines lacked information about 
MCAS, and relevant portions of these manuals and materials were similarly 
materially false, inaccurate, and incomplete as a result. 

Ex. A at A-14 (SOF ¶46).  Boeing further admitted that “Pilots flying the 737 MAX for Boeing’s 

airline customers were not provided any information about MCAS in their airplane manuals and 

pilot-training materials.”  Id. (SOF ¶47).   

4 “FSB Report” refers to the FAA’s Flight Standardization Board Report, which “contained relevant 
information about certain airplane systems and parts that the airplane manufacturer was required to 
incorporate into airplane manuals and pilot-training materials” and “contained the [FAA’s] differences-
training determination.”  Ex. A at A-3 (SOF ¶10). 
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Defendants’ admissions thus directly contradict their statements during the Class Period 

assuring investors that existing procedures were sufficient to safely fly the 737 MAX and that, 

even prior to the Lion Air crash, Boeing had provided pilots with “all of the information that is 

needed to safely fly our airplanes.” 

2. Statements About The Operation Of MCAS 

The Complaint alleges that Defendants falsely stated during the Class Period that “MCAS 

does not control the airplane in normal flight; it improves the behavior of the airplane in a non-

normal part of the operating envelope.”  ¶395; see also ¶¶235, 396 (same).   

Defendants argued in their motion-to-dismiss briefing that MCAS did not, in fact, control 

the 737 MAX “in normal flight” (ECF No. 164 at 12), and allegations that 737 MAX Chief 

Technical Pilot Mark Forkner (“Boeing Employee-1” in the SOF) was referring to MCAS’s 

activation in the MAX’s normal “operating envelope” in a text message stating that he “lied to the 

regulators” were “baseless.”  ECF No. 170 at 4-5, 21-22.  Defendants also argued that they were 

insulated from liability because they relied in good faith upon the FAA’s certification of the MAX.  

ECF No. 164, at 14-17, 19-25. 

Again, the DPA directly refutes Defendants’ arguments.  Boeing has now admitted that the 

statement that “MCAS does not control the airplane in normal flight” was false, and that Forkner 

was referring to the normal operating envelope in his text message.  Specifically, Boeing has 

admitted that:  

Boeing expanded MCAS’s operational scope, including the speed range within 
which MCAS could activate, significantly altering its original design.  Among other 
things, when the airplane registered a high angle of attack, the change expanded the 
speed range within which MCAS could activate from approximately Mach 0.6-0.8 
to approximately Mach 0.2-0.8—that is, from only high-speed flight to nearly the 
entire speed range for the 737 MAX, including low-speed flight, which generally 
occurs at a lower altitude and in and around takeoff and landing. 

Ex. A at A-8 (SOF ¶25).  Boeing further admitted that it “intentionally withheld and concealed 
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from the FAA” its “knowledge of MCAS’s expanded operational scope.”  Id. at A-11 (SOF ¶35); 

see also id. at A-12-13 (SOF ¶40) (admitting that Boeing, Forkner and others “deceived the FAA” 

about MCAS in order to ensure that the FAA did not require additional pilot training).  Boeing 

also admitted that multiple senior Company personnel were well aware of MCAS’s expanded 

operating scope even prior to the start of the Class Period, including senior MAX pilots and 

engineers.  Id. at A-11-12 (SOF ¶¶36-37).      

3. Defendants’ Admissions Contradict Their Arguments That Boeing 
“Came Clean” To The FAA After The Lion Air Crash 

In support of their motion to dismiss, Defendants argued that the FAA’s decision to allow 

the MAX to continue to fly following the Lion Air crash, and after Boeing “shared details of 

MCAS” with the agency, negates any inference that they knew or recklessly disregarded the fact 

that the plane was unsafe.  See, e.g., ECF No. 164 at 37, 39, 42-43.  Plaintiffs responded that 

Boeing had continued to actively mislead the FAA about MCAS and failed to provide the agency 

with critical safety information after the first crash.  ECF No. 167 at 19, 40.   

Boeing has now admitted that Plaintiffs’ argument is correct.  There is no longer any 

dispute that Boeing made “a false and misleading presentation to the FAA . . . about MCAS” after 

the Lion Air crash.  Ex. A at A-15 (SOF ¶51).  Specifically, Boeing misleadingly “represent[ed] 

in a presentation to the FAA” that, “during the training-evaluation process, Boeing and the FAA” 

had “‘discussed and agreed on [the] removal of MCAS’ from the 737 MAX FSB Report and 

associated materials.  This representation was misleading because Boeing Employee-2 had failed 

to disclose the ‘shocker alert’ chat communication and the fact that the FAA . . . was deprived of 

relevant information about MCAS.”  Id.

Boeing’s admission that it continued to provide the FAA with materially false information 

even after the Lion Air crash confirms the accuracy of Plaintiffs’ arguments and precludes 
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Defendants from relying on the agency’s decisions to obtain dismissal of Plaintiffs’ Complaint.  

4. Defendants’ Admissions Contradict Their Arguments That The 
Forkner Texts Were Not About MCAS 

The Complaint alleges that text messages written by MAX Chief Pilot Forkner, and 

reviewed by Defendant Muilenburg during the Class Period, revealed serious safety issues with 

MCAS.  ¶¶116-18.  Forkner wrote, for instance, that MCAS was active well within the normal 

flight envelope, was “running rampant” and causing the plane to “trim[] itself like crazy,” and that 

its erratic and unsafe performance was “egregious.”  Id.

In support of their motion to dismiss, Defendants argued that Forkner’s texts were not about 

MCAS or the MAX’s safety, but rather “an employee’s experience in a simulator.”  ECF No. 164 

at 34-35.  Boeing has now admitted, however, that Boeing personnel clearly understood that 

Forkner’s observations in the simulator, and memorialized in his text messages, reflected MCAS’s 

real-world functionality.  Boeing admitted that at the time of these text messages, Forkner and his 

fellow senior MAX pilot “recognized that the FAA . . . was under the misimpression that MCAS 

operated only during a high-speed, wind up turn and could not operate at lower Mach speeds, such 

as at Mach 0.2.”  Ex. A at A-10 (SOF ¶33). 

In sum, and contrary to Defendants’ motion-to-dismiss arguments, all parties now agree 

that Boeing “defrauded, impaired, obstructed, defeated, and interfered” with the FAA’s evaluation 

of MCAS.  Id. at A-13 (SOF ¶42).   

B. Boeing’s $2.5 Billion Payment, Extensive Governance Reforms, And Failure 
To Fully Cooperate With The Government Further Demonstrate Scienter 

Boeing’s admission of criminal liability and astonishingly large payment of more than $2.5 

billion due to its false representations regarding the 737 MAX further reinforce Plaintiffs’ already 

overwhelming allegations of scienter.  Notably, the criminal monetary penalty was determined 

pursuant to a U.S. Sentencing Guidelines (“USSG”) range that included a two-point enhancement 
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under USSG § 8C2.5(b)(4) because “an individual within substantial authority personnel 

participated in, condoned, or was willfully ignorant of the offense.”  Ex. A at 10-11 (DPA ¶9(c)). 

In addition, the DPA details “remedial measures” that Boeing must take to address the 

underlying failures and wrongdoing that contributed to the Company’s misrepresentations and the 

two fatal 737 MAX crashes, including:  

• “significant changes to [Boeing’s] top leadership since the offense occurred” (id. at 
4-5 (DPA ¶4(d));  

• a “compliance and ethics program designed, implemented, and enforced to prevent 
and detect violations of the U.S. fraud laws throughout its operations” (id. at 14-15 
(DPA ¶21); and that  

• Boeing “will report to the Fraud Section periodically, at no less than three-month 
intervals” during the period the DPA applies “regarding remediation, 
implementation, and testing of its compliance program and internal controls, 
policies, and procedures” (id. at 15 (DPA ¶23). 

Boeing’s criminal fines and penalties, admission of facts establishing criminal liability to 

defraud the government beyond a reasonable doubt, and the extensive remedial governance 

measures further corroborate Plaintiffs’ scienter allegations set forth in the Complaint.  See, e.g., 

S.E.C. v. Black, 2008 WL 4394891, at *8 (N.D. Ill. Sept. 24, 2008) (criminal convictions 

concerning mail fraud scheme “conclusively established” scienter in securities fraud action); Ind. 

Pub. Ret. Sys. v. SAIC, Inc., 818 F.3d 85, 90, 96-97 (2d Cir. 2016) (reversing dismissal of 

securities-fraud claim where company entered into DPA, agreed to $540 million in penalties, and 

accepted responsibility for defrauding government); In re Tenaris S.A. Sec. Litig., 2020 WL 

6018919, at *7-8 (E.D.N.Y. Oct. 9, 2020) (agreement in DPA to remedial governance measures 

supported falsity); In re VEON Ltd. Sec. Litig., 2017 WL 4162342, at *10 (S.D.N.Y. Sept. 19, 

2017) (scienter pled based on conducted admitted in DPA); Eastwood Enters., LLC v. Farha, 2009 

WL 3157668, at *4 (M.D. Fla. Sept. 28, 2009) (DPA and multiple government investigations “only 
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serve to bolster the inference of scienter”).5

The DPA further supports scienter because it details the Government’s finding that Boeing 

“did not timely and voluntarily disclose to the Fraud Section the offense conduct described in the 

Statement of Facts” (Ex. A at 5 (DPA ¶4(b)), and any cooperation that Boeing provided in the 

Government’s investigation “was delayed and only began after the first six months of the Fraud 

Section’s investigation, during which time the Company’s response frustrated the Fraud Section’s 

investigation” (id. at 4-5 (DPA ¶4(c)).  For those reasons, Boeing did not receive voluntary 

disclosure credit, and received only partial credit for its cooperation with the Government’s 

investigation under the Sentencing Guidelines.  Id.  Boeing’s admitted lack of cooperation, which 

frustrated the Government’s investigation, forestalling the Government’s ability to investigate and 

ensure remediation of Boeing’s misconduct and the underlying failures that caused the two MAX 

crashes, further supports scienter.  

C. This Notice Is Procedurally Proper 

For the avoidance of doubt, and to address arguments Defendants raised in their January 7, 

2021 filing (ECF No. 172) in response to Plaintiffs’ supplemental submission of the Senate Report, 

this Notice is procedurally proper and consistent with the practices of this Court. 

First, the DPA was not available when Plaintiffs filed their Complaint or during the parties’ 

motion-to-dismiss briefing.  In the Seventh Circuit, “[a] plaintiff . . . has much more flexibility in 

opposing a Rule 12(b)(6) motion,” and “may submit materials outside the pleadings to illustrate 

5 The DPA leaves no question that “an agent of the corporation committed a culpable act with the requisite 
scienter, and that the act (and accompanying mental state) are attributable to the corporation.”  Teamsters 
Local 445 Freight Div. Pension Fund v. Dynex Capital Inc., 531 F.3d 190, 195 (2d Cir. 2008); see also, 
e.g., Makor Issues & Rights, Ltd. v. Tellabs Inc., 513 F.3d 702, 704, 708, 711 (7th Cir. 2008).  Boeing 
“admit[ted]” that “it is responsible under United States law for the acts of its officers, directors, employees, 
and agents as charged in the Information.”  Ex. A at 2; A-10-11, 15 (DPA ¶2; SOF ¶¶31-35, 50-51).   
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the facts the party expects to be able to prove,” particularly if those facts become available after 

the complaint was filed.  Geinosky v. City of Chi., 675 F.3d 743, 745 n.1 (7th Cir. 2012); see also, 

e.g., Packaging Corp. of Am., Inc. v. Croner, 419 F. Supp. 3d 1059, 1067 (N.D. Ill. 2020) (Tharp, 

J.) (same).  

Second, this Court has accepted and considered notices of supplemental information when 

new information bears on pending issues.  See Tactical Med. Sols., Inc. v. Karl, 2019 WL 2435859, 

at *11 n.10 (N.D. Ill. June 11, 2019) (Tharp, J.) (denying defendants’ dispositive motion and 

considering plaintiff’s “Notice of Supplemental Information”).   

Third, the Court may take judicial notice of the DPA under Federal Rule of Evidence 201.  

Rule 201(b)(2) permits judicial notice of “a fact that is not subject to reasonable dispute because 

it . . . can be accurately and readily determined from sources whose accuracy cannot reasonably 

be questioned.”  Indeed, the Court may take judicial notice of the DPA either “on its own” or on 

Plaintiff’s request.  Fed. R. Evid. 201(c)-(d).  Here, Boeing has expressly agreed not to contradict 

or dispute the facts contained in the DPA and SOF in this or other litigations.  Accordingly, the 

DPA easily meets the Rule 201 standard and judicial notice is wholly appropriate. 

Conclusion 

For the reasons set forth above and in Lead Plaintiff’s opposition to Defendants’ motion to 

dismiss, Plaintiffs respectfully submit that Defendants’ motion to dismiss should be denied in its 

entirety. 

Dated:  January 15, 2021   Respectfully submitted, 

/s/ John C. Browne  
BERNSTEIN LITOWITZ BERGER & 

GROSSMANN LLP 
Avi Josefson 
875 North Michigan Avenue, Suite 3100 
Chicago, IL 60601
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Telephone: (312) 373-3800 
Facsimile: (312) 794-7801 
Avi@blbglaw.com  

-and- 

John C. Browne (admitted pro hac vice) 
Katie M. Sinderson (admitted pro hac vice) 
Adam D. Hollander (admitted pro hac vice) 
Abe Alexander (admitted pro hac vice) 
James M. Fee (admitted pro hac vice) 
1251 Avenue of the Americas, 44th Floor 
New York, New York 10020 
Telephone: (212) 554-1400 
Facsimile: (212) 554-1444 
JohnB@blbglaw.com 
KatieM@blbglaw.com  
Adam.Hollander@blbglaw.com 
Abe.Alexander@blbglaw.com 
James.Fee@blbglaw.com 

Lead Counsel for Lead Plaintiff and Lead 
Counsel for the Class 

KESSLER TOPAZ 
MELTZER & CHECK LLP 
Andrew L. Zivitz (pro hac vice forthcoming) 
Joshua A. Materese (#314844) 
280 King of Prussia Road 
Radnor, PA 19087 
Telephone: (610) 667-7706 
Facsimile: (610) 667-7056 
azivitz@ktmc.com  
jmaterese@ktmc.com 

Counsel for Plaintiffs William C. Houser, Bret 
E. Taggart, and Robert W. Kegley Sr., as 
Trustee for the Robert W. Kegley Sr. Revocable 
Living Trust U/A DTD 04/16/2003
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