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*I  CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

Pursuant to D.C. Circuit Rule 28(a)(1), I certify that:

A. Parties and Amici

All parties, intervenors, and amici appearing in this Court are listed in Appellant John Doe's opening brief.

B. Rulings Under Review

Doe seeks review of two final orders issued by the Securities and Exchange Commission denying Doe's whistleblower award
claims. See In the Matter of the Claims for Award in Connection with In the Matter of Bank of America Corp., Admin. Proc. No.
3-16028 (Aug. 21, 2014), Notice of Covered Action 2014-97 (Dec. 5, 2019) (SEC App. 209-26); In the Matter of the Claims
for Award in Connection with SEC v. Bank of America, NA., et al., 13-cv-00447 (W.D.N.C. Nov. 25, 2014), Notice of Covered
Action 2014-136 (Dec. 5, 2019) (SEC App. 227-45).

C. Related Cases

The following cases arise out of the same orders at issue in this case:
1. Belaski and Nutt v. SEC, No. 19-1266 (D.C. Cir.) (pending; briefing order issued May 20, 2020)

2. Barnes v. SEC, No. 20-70140 (9th Cir.) (dismissed as untimely Apr. 23, 2020)

/s/Martin Totaro

Martin Totaro
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*II  STATEMENT REGARDING ORAL ARGUMENT

Appellant John Doe does not request oral argument on the ground that this Court's only recourse is to reverse and remand
due to an inadequate administrative record. The Securities and Exchange Commission disagrees with that contention. The
Commission's orders on review should be affirmed for the reasons stated by the Commission and discussed in this brief.
Although the Commission does not believe that oral argument is necessary, it stands ready to present argument if the Court
would find it useful.
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*VII  GLOSSARY

First-Track Order
 

One of two final orders issued by the Commission on review
in this appeal. The full name of the First-Track Order is In
the Matter of the Claims for Award in Connection with In the
Matter of Bank of America Corp., Admin. Proc. No. 3-16028
(Aug. 21, 2014), Notice of Covered Action 2014-97 (Dec. 5,
2019) (SEC App. 209-26).
 

 
SEC App.
 

SEC Appendix
 

 
Second-Track Order
 

One of two final orders issued by the Commission on review in
this appeal. The full name of the Second-Track Order is In the
Matter of the Claims for Award in Connection with SEC v. Bank
of America, NA., et al., 13-cv-00447 (W.D.N.C. Nov. 25, 2014),
Notice of Covered Action 2014-136 (Dec. 5, 2019) (SEC App.
227-45).
 

*1  INTRODUCTION

John Doe applied for whistleblower awards from the Securities and Exchange Commission based on two monetary settlements
that resulted from a single, multi-track Commission investigation of Bank of America. He now appeals from two final
Commission orders issued in informal adjudications that denied his applications. The Commission based its denials on
declarations submitted by staff attorneys responsible for the investigation. The declarations stated that the information Doe
provided--after the investigation had already begun--did not contribute at all to the investigation or resulting settlements.

Doe's challenges to the Commission's orders lack merit. He offers only speculation to question staff declarations filed under
penalty of perjury. He also claims that the Commission erred by not considering information Doe purportedly submitted to
the Justice Department instead of the Commission. But the whistleblower regulations make clear that information must be
submitted directly to the Commission for it to be considered in support of a whistleblower's award eligibility. See 17 C.F.R. §§
240.21F-4(b)(7), 240.21F-8(a), 240.21F-9(a)(1)-(2), 240.21F-12(a).
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To excuse his failure to comply with those regulations, Doe states that an attorney in the Commission's Enforcement division told
him that the *2  Justice Department was taking the lead in a joint investigation into alleged malfeasance by Bank of America
related to residential mortgage-backed securities. But he does not allege that anyone told him not to provide information to the
Commission and, in any event, an alleged oral statement by a Commission attorney cannot in this context excuse Doe from
complying with unequivocal regulations requiring potential whistleblowers to provide information to the Commission directly.

Moreover, Doe has not even identified any of the information he claims to have provided to the Justice Department. Doe
asserts that the Commission has an obligation to either figure out whether any information it receives from another government
entity originally came from a potential whistleblower or send potential whistleblowers upon request all information (or a
list of materials) it received from another agency. But no statute or regulation imposes those affirmative obligations on the
Commission in these informal adjudications. And such unwarranted and impracticable requirements would dramatically impede
the effectiveness of a whistleblower program that received over 5,000 tips in the last year alone.

Nor do Doe's other challenges provide any basis for reversal. He asserts error in two preliminary determinations by Commission
staff, but *3  those determinations are not on review before this Court. In any event, the Commission followed all the
whistleblower regulations' procedural requirements.

Doe argues for a sea change in long-established informal adjudication procedures that would result in an unworkable system
Congress did not envision when it created the Commission's whistleblower program, which has awarded hundreds of millions
of dollars to whistleblowers with actual claims. The Commission's orders should be affirmed.

STATEMENT OF JURISDICTION

Doe appeals from two final orders issued by the Commission on December 5, 2019 that denied Doe's whistleblower award
claims. SEC App. 209-26, SEC App. 227-45. This Court has jurisdiction pursuant to Section 21F(f) of the Securities Exchange

Act of 1934, 15 U.S.C. § 78u-6(f). Doe filed his notices of appeal on January 2, 2020, within Section 21F(f)'s 30-day deadline.

STATEMENT OF THE ISSUES

1. Whether the Commission reasonably denied Doe a whistleblower award where the record makes clear that Doe did not
provide information leading to successful enforcement of the relevant actions.

*4  2. Whether the Commission reasonably did not consider unidentified information Doe allegedly provided to the Department
of Justice rather than to the Commission as required by the whistleblower regulations.

3. Whether Doe's other procedural challenges should be rejected.

PERTINENT STATUTES AND REGULATIONS

Pertinent statutes and regulations are reproduced in the addendum to this brief.

STATEMENT OF THE CASE

A. The Commission's whistleblower award program

In the Dodd-Frank Wall Street Reform and Consumer Protection Act, Congress established a whistleblower award program to
provide a financial incentive to insiders with knowledge of securities violations to come forward and assist the government. See
S. Rep. No. 111-176, at 110-11 (2010). Congress delegated responsibility for administering that program to the Commission,
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and it granted the Commission broad discretion to determine “whether, to whom, or in what amount to make awards.” 15
U.S.C. § 78u-6(f).

Under Section 21F of the Exchange Act, whistleblowers may be eligible for an award if they “voluntarily provided original
information to the Commission that led to the successful enforcement” of an action *5  brought by the Commission resulting

in more than $1 million in monetary sanctions. 15 U.S.C. § 78u-6(b) & (a)(1). “Original information” is information that,
in relevant part, is derived from the independent knowledge of the whistleblower and not known to the Commission from any

other source. Id. § 78u-6(a)(3).

Original information will be deemed to have “led to” a successful enforcement action if the information was “sufficiently
specific, credible, and timely” to cause Commission staff to open, reopen, or expand an investigation, and “the Commission
brought a successful judicial or administrative action based in whole or in part on conduct that was the subject of” the
information. 17 C.F.R. § 240.21F-4(c)(1). Original information also will be deemed to have led to a successful enforcement
action if an investigation was already underway and the information “significantly contributed to the success” of a resulting
enforcement action. Id. § 240.21F-4(c)(2) (emphasis added).

Only information conveyed in certain ways is relevant to the whistleblower program. “To be eligible for a whistleblower award,”
a claimant “must give the Commission,” not another agency, “information in the form and manner that the Commission requires.”
17 C.F.R. § 240.21F-8(a) (emphasis added). If a claimant provides information to another *6  government agency, the materials
must also be given to the Commission to be relevant to an award application: “If you provide information to . . . any other
authority of the Federal government” and “you, within 120 days, submit the same information to the Commission pursuant to
§ 240.21F-9 of this chapter, as you must do in order for you to be eligible to be considered for an award, then, for purposes of
evaluating your claim . . . the Commission will consider that you provided information as of the date of your original disclosure,
report or submission.” Id. § 240.21F-4(b)(7).

The Commission takes its obligations under the whistleblower program seriously. The Commission “has awarded over $500
million to 83 individuals” under the program. SEC Press Release, SEC Awards Record Payout of Nearly $50 Million to
Whistleblower (June 4, 2020), https://www.sec.gov/news/press-release/2020-126. Whistleblower awards are “financed entirely
through monetary sanctions” paid to the Commission “by securities law violators.” Id. And “[n]o money has been taken or
withheld from harmed investors to pay whistleblower awards.” Id.

B. Factual and procedural background

1. The two “Covered Actions” for which Doe seeks whistleblower awards

The first action involved Bank of America Corp.'s failure to make required disclosures in the Management's Discussion and
Analysis and *7  Results of Operations sections of filings with the Commission addressing known trends or uncertainties that
have had or are reasonably expected to have a material, negative impact on revenue. Settlement Order, In the Matter of Bank of
Am. Corp., Admin. Proc. No. 3-16028, at 2 (Aug. 21, 2014) (SEC App. 2). The Commission's awareness of potential securities-
law violations began when a corporate entity provided a tip in February 2010 that Bank of America's public filings did not
disclose the company's risk exposure to repurchase mortgage loans from Federal National Mortgage Association (known as
“Fannie Mae”) and monoline insurers. First-Track Order 2 (SEC App. 210).

Bank of America (or the company it had acquired in 2008, Countrywide Financial Corporation) sold mortgage loans to Fannie
Mae and also bundled residential mortgage-backed securities that were sold to private investors. The private-investor loans
were backed by monoline insurers providing guarantees to investors that principal and interest payments would be made even
if individual borrowers failed to make sufficient payments on the underlying loans. Settlement Order, supra, at 2 (SEC App. 2).
Bank of America's agreements with Fannie Mae and the monoline insurers included provisions requiring Bank of America to
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repurchase the loans if certain representations or warranties related to the *8  underlying quality of the loans were breached.
Id. (“While terms varied by agreement and counterparty, examples of the types of representations and warranties upon which
claims could be based included good title, conformity with underwriting guidelines, enforceability of mortgage documents,
lien position, and compliance with applicable laws.”); id. at 5 (SEC App. 5). Bank of America failed to disclose the risk of
increased liability from billions of dollars in potential repurchases based on widespread alleged breaches of the representations
and warranties.

As a result of the tip, the Commission's Division of Enforcement opened an investigation. First-Track Order 2 (SEC App. 210).
The First Track within this investigation resulted in a settlement in August 2014. Id. at 2-3 (SEC App. 210-11). The Commission
found that, “[d]uring the relevant period, Bank of America failed to disclose known material uncertainties relating to (1) whether
Fannie Mae had changed their repurchase practices after being put into conservatorship, and the increasing number of claims
and increasing inventory of contested claims from Fannie Mae; and (2) the future volume of repurchase claims from monoline
insurers and the ultimate resolution of mounting contested monoline claims.” Settlement Order, supra, at 10 (SEC App. 10).

*9  The investigation also came to include a Second Track that originated from the Commission staff's “own review of
residential mortgage-backed securities” that “consisted of a quantitative analysis that was independently devised and conducted
by Commission staff.” Second-Track Order 2 (SEC App. 228). A separate team pursued the Second Track, which “resulted
in a separate enforcement action with different named defendants, underlying facts, and charged violations.” Id. Whereas the
First Track addressed Bank of America's mortgage repurchase obligations, the Second Track “focused on potential securities
fraud violations committed by the Company and certain affiliated entities, in offering and selling to investors certain” residential
mortgage-backed securities, “and particularly in selling” a package of securities known as BOAMS 2008-A. Id. The Second
Track resulted in a settlement in November 2014. Id.; see SEC v. Bank of Am., N.A. et al., 13-cv-00447 (W.D.N.C. Nov. 25,
2014) (Docs. 50-52) (SEC App. 77-88).

The Commission's Office of the Whistleblower posted a notice of the First Track settlement in September 2014 and the
Second Track settlement in December 2014. First-Track Order 3 (SEC App. 211); Second-Track Order 2 (SEC App. 228). In
whistleblower parlance, the successful proceedings that resulted in the settlements are known as “Covered *10  Actions.” See

15 U.S.C. § 78u-6(a)(1). The notice informed potential whistleblowers that they must file award applications based on the
two Covered Actions within 90 days to be eligible for an award.

2. Doe's claims and the preliminary determinations

This case does not involve the corporate entity that provided the tip that led to the First Track. Instead, an individual proceeding
as John Doe filed whistleblower award applications for both Covered Actions. Certified List No. 6 (SEC App. 89-98); Certified
List No. 7 (SEC App. 99-100). Doe had provided information to the Commission in December 2011 and February 2012, but
his information did not involve Bank of America's failure to disclose to investors the risks concerning repurchase claims being
filed by Fannie Mae; did not address Bank of America's failure to disclose to investors the risks concerning repurchase claims
being filed by monoline insurers; and did not concern how the offering language for Bank of America's securitizations such as
BOAMS 2008-A differed from prior offering language Bank of America had used.

Instead, according to Doe, he ran a company that originated and sold mortgages to Bank of America that were typically resold
to Fannie Mae. Certified List Nos. 8 & 9, at 1-2 (SEC App. 102-03, 124-25). Doe alleged that, “[a]fter improperly declaring
losses on foreclosures, bogus and real,” *11  Bank of America “1) has forced mortgage originators” such as his company to
repurchase loans that Bank of America “did not, in fact, have a right to cause to be repurchased; 2) has withheld funds from
mortgage originators such as [his company] it had no right to withhold; and, 3) has claimed those funds . . . as income without
recording and reporting an off-setting contingent liability, despite the fact that [Bank of America] has no legal right to the funds
at issue.” Id.
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The Commission's Claims Review Staff issued preliminary determinations recommending denial of Doe's whistleblower award
applications because “none of the information provided by” Doe “led to the successful enforcement” of either Covered Action.
First-Track Order 3 (SEC App. 211); Second-Track Order 3 (SEC App. 229). The record supporting the denials included
declarations by Commission attorneys responsible for the investigation that culminated in the actions. The declarations “stated
under penalty of perjury that [Doe's] tips to the Commission were not used” in the investigation or enforcement of the actions.
Id. Doe timely exercised his right under the whistleblower regulations to contest the preliminary determinations before the
Commission. Id.

*12  3. The Commission's final orders

The Commission issued two orders denying Doe's claims because “the information submitted by the [Doe] did not cause the
Commission staff to open the investigation that resulted in the Covered Action[s], did not cause the staff to initiate a new line of
inquiry or reopen an investigation that resulted in the Covered Action[s], and did not significantly contribute to the success of
the Covered Action[s].” First-Track Order 4 (SEC App. 212); Second-Track Order 4 (SEC App. 230). The orders also denied
claims for other individuals, including two individuals whose appeal is pending before this Court. See Belaski and Nutt v. SEC,
No. 19-1266 (D.C. Cir.).

In the First-Track Order, the Commission relied on staff declarations in denying Doe's application. The declarations explained
that Doe's “tip was submitted two years after the investigation was opened” and that the Commission's Enforcement staff had,
“since the First Track's inception,” already been focusing on Bank of America's “failure to disclose to investors in its public
filings with the Commission . . . certain known trends and uncertainties concerning risks” to its future income as a result of
its obligations to repurchase mortgage loans. First-Track Order 11 (SEC App. 219) (emphasis added). The declarations further
stated that Doe's “information was outside the focus of and thus would not advance the First *13  Track.” Id. Doe's information,
the declarations explained, “was not used by the staff on the First Track and did not contribute in any way.” Id.

The Commission also concluded that Doe's information “does not resemble the misconduct described in the Commission's
findings in the Covered Action, which focused on” Bank of America's “failure in 2009 to make disclosures concerning increasing
numbers of repurchase claims and contested claims from Fannie Mae and from monoline insurers.” First-Track Order 12 (SEC
App. 220); see also Doe Br. 15 (conceding that Doe “did not explicitly allege that Fannie Mae had increased its repurchase
demands”). And even if Doe could have demonstrated some resemblance, the staff declarations “attest[ed] that the staff assigned
to the First Track never actually used” Doe's information. First-Track Order 12 (SEC App. 220). Although Doe contended that
he provided to the staff general information about the mortgage industry and information about Bank of America's alleged
misconduct toward its lenders (such as Doe's company), the staff declarations explained that his information was not used “to
advance the First Track or Covered Action.” Id. at 13 (SEC App. 221).

The Commission acknowledged Doe's statement that staff investigating the Second Track informed Doe's counsel that the
Justice Department was “taking the lead” and that Doe's counsel kept in contact *14  with Justice Department “personnel up
through the day” the Justice Department announced a global settlement between Bank of America and other federal agencies.
First-Track Order 13 (SEC App. 221). But Doe never sought an award for any other action resulting from that global settlement.
Id. (“Assisting a different enforcement action conducted by another agency does not demonstrate [Doe's] assistance with the
Covered Action.”). And Doe never “identif[ied] any specific information” that he provided to the Justice Department that the
Justice Department, “in turn, provided to the Commission for use in connection with the Covered Action.” Id. at 13-14 (SEC
App. 221-22). Separately, the Commission explained that, “[i]f a claimant provides information only to another agency, even if
that agency then passes it on to the Commission and the Commission uses it, the claimant would not be eligible for an award”
unless the claimant “also provides that information directly to the Commission.” Id. at 14 (SEC App. 222).

As with the First-Track Order, the Commission in the Second-Track Order relied on a staff declaration, which “demonstrate[d]
that none of [Doe's] information led to the successful enforcement” of the Second Track's Covered Action. Second-Track Order
11 (SEC App. 237). That evidence showed that Doe's tip “was submitted well after the investigation *15  was opened,” which
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had already focused on misstatements and omissions by Bank of America and its affiliated entities “in the Securities offering
documents concerning how the Securities offering materially differed from” its prior residential mortgage-backed securities
offerings. Id. The information Doe provided, by contrast, “was outside the focus of, and not relevant to, the Second Track.”
Id. In short, as the Commission concluded in the First-Track Order, Doe's “information did not contribute in any way” to the
successful resolution of the Second-Track Covered Action. Id.

The Commission further determined that no factual nexus existed connecting Doe's information to “the conduct underlying the
Covered Action's claims.” Second-Track Order 12 (SEC App. 238). Commission staff investigating the Second Track met twice
with Doe, but the staff concluded that Doe's “information was outside the focus of the Second Track and did not warrant opening
a new investigative path or separate investigation.” Id. at 13 (SEC App. 239). As with the First-Track Order, the Second-Track
Order acknowledged Doe's claim that Commission staff told Doe's counsel that the Justice Department was “taking the lead” in
a broader investigation, but explained that Doe never sought an award for any other action resulting from that global settlement;
Doe never identified any information he provided to the Justice Department that was used by *16  the Commission; and, in
any event, a whistleblower claimant under the regulations must provide information directly to the Commission. Id. at 13-14
(SEC App. 239-40).

SUMMARY OF ARGUMENT

I. The Commission reasonably denied both of Doe's whistleblower award applications. It based the denials on staff declarations
provided by the primary attorneys conducting the inquiries that led to the settlements for which Doe sought whistleblower
awards. Those declarations explained that neither investigative track--each of which began before Doe submitted his tips--
used information Doe provided to the Commission. Doe offers no persuasive reason for the Court to reject staff declarations
submitted under penalty of perjury.

II. Doe's primary argument on appeal is that he submitted unspecified materials to the Justice Department that the Commission
should have considered because those materials might have eventually been provided by the Justice Department to the
Commission and then used by the Commission in its investigation. But the whistleblower regulations require that a claimant
“give the Commission information in the form and manner that the Commission requires” for the claimant “[t]o be eligible for
a whistleblower award.” 17 C.F.R. § 240.21F-8(a). Doe never submitted *17  what he describes as “the DOJ Materials” to the
Commission. The Commission acted reasonably when it did not rely on information Doe never provided it.

Doe claims that a Commission attorney told him that the Justice Department was “taking the lead” and that Doe's filing of a qui
tam action against Bank of America “would help expedite things.” Those oral statements, which did not instruct Doe to provide
information only to the Justice Department, cannot justify Doe's failure to comply with the requirement that information be
submitted to the Commission.

No other source of law required the Commission to consider information Doe never submitted to it. The minimal requirements
that apply in informal adjudication do not include an onerous responsibility that an agency must seek out information a claimant
submitted to another government entity and then determine whether any of that information was used in the Commission's own
investigation. The Commission receives thousands of whistleblower tips every year. It does not have the resources to investigate
materials a claimant chooses not to provide to it in support of an application. Equally unworkable is Doe's contention that the
Commission should provide potential whistleblowers with documents and *18  information shared with the Commission (or
lists of such materials) by other government entities.

III. Doe's remaining challenges to the Commission's denials likewise miss the mark. He claims error in the Commission staff's
preliminary determinations, but those are not on review in this Court. And even if they were, Doe's arguments that he was entitled
to greater and earlier access to the record materials underlying those preliminary determinations do not withstand scrutiny.
Pursuant to the whistleblower regulations, the Commission provided Doe with all the information its staff relied on in issuing the
preliminary determinations. The Commission satisfied every procedural obligation imposed by the whistleblower regulations,
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including the requirement that the Commission provide him with the record materials that formed the basis of the preliminary
determinations, and Doe was entitled to nothing more under governing law.

STANDARD OF REVIEW

Whistleblower award determinations “shall be in the discretion of the Commission,” 15 U.S.C. § 78u-6(f), but may be set

aside if “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law,” 5 U.S.C. § 706(2)(A).

*19  ARGUMENT

I. The Commission reasonably denied Doe's whistleblower award applications

The Commission's denials of Doe's whistleblower award applications should be affirmed. In both the First- and Second-Track
Orders, the Commission found that “[t]he staff declarations in the administrative record, which we credit, demonstrate that
none of [Doe's] information led to the successful enforcement of” either the First-Track or the Second-Track Covered Actions.
First-Track Order 11 (SEC App. 219); Second-Track Order 11 (SEC App. 237). For the First Track, the Commission examined
declarations from staff attorneys, Mark Troszak and Peter Diskin, who had primary responsibility for the First Track. The
declarations explained that the First Track “focused on [Bank of America's] failure to inform its investors about certain known
trends and uncertainties concerning risks posed to [Bank of America's] future income as a result of the bank's obligations to
repurchase claims on mortgage loans from insurance companies” as well as Fannie Mae. Troszak Decl. ¶¶ 6, 9 (SEC App.
135); Diskin Decl. ¶ 6 (SEC App. 138). The declarations made clear that the First Track “did not open as a result of any tip or
complaint received by the Commission from” Doe; staff investigating the First Track “did not use any information from” Doe;
and Doe did not “assist[] or contribute[] in any *20  way” to the first investigative track “or subsequent enforcement action.”
Troszak Decl. ¶¶ 15, 17 (SEC App. 136); Diskin Decl. ¶¶ 11, 13 (SEC App. 139-40).

For the Second Track, the Commission relied on a declaration by Aaron Lipson, a Commission attorney who supervised
that investigative track. Lipson explained that the Second Track originated from “multiple layers of quantitative analysis
independently devised and conducted by the Enforcement employees at the Commission,” and focused on a particular
securitization “known as BOAMS 2008-A.” Lipson Decl. ¶ 12 (SEC App. 143). Lipson further declared that the Second Track
“did not open as a result of any tip or complaint received by the Commission from” Doe, the information Doe provided to
the Commission was “outside the focus of, and not relevant to,” the Second Track, and “it was not appropriate to open a
new investigative path or separate investigation based upon [Doe's] information.” Id. ¶¶ 19, 23 (SEC App. 144-45). Doe's
information, the declaration concluded, “did not in any way assist or contribute” to the second investigative track or settlement.
Id. ¶ 24 (SEC App. 145).

The Commission's choice to credit the narrative corroborated by its own staff declarations is reasonable and should be affirmed.
The declarations unambiguously stated that Doe's information did not lead to *21  the success of the Covered Actions. Doe's
information did not cause the Commission to open, reopen, or expand an investigation. See 17 C.F.R. § 240.21F-4(c)(1). Nor
did Doe provide any original information that “significantly contributed to the success” of the Covered Actions that were
already being investigated when Doe contacted the Commission. Id. § 240.21F-4(c)(2). Indeed, the declarations stated that
Doe's information did not “in any way” assist the Commission's investigation. Troszak Decl. ¶¶ 15, 17 (SEC App. 136); Diskin
Decl. ¶¶ 11, 13 (SEC App. 139-40); Lipson Decl. ¶ 12 (SEC App. 143). The Commission acted reasonably by crediting those

declarations. See Jifry v. FAA, 370 F.3d 1174, 1181 (D.C. Cir. 2004) (affidavit of agency official constitutes substantial

evidence); Butte County v. Hogen, 613 F.3d 190, 194 (D.C. Cir. 2010) (“[I]n their application to the requirement of factual
support the substantial evidence test and the arbitrary or capricious test are one and the same.” (quoting Association of Data
Processing Serv. Orgs. v. Board of Governors of Fed. Reserve Sys., 745 F.2d 677, 683 (D.C. Cir. 1984)).
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Doe's challenges (at 30-33, 36-38) to the declarations do not withstand scrutiny. He claims that “it is not clear what information
the declarants believe the SEC to have received from Petitioner,” id. at 36, but the declarants were primary investigative attorneys
who reviewed *22  documents and conducted interviews relevant to their respective investigative tracks and conferred with
other team members, Troszak Decl. ¶ 2 (SEC App. 134); Diskin Decl. ¶ 2 (SEC App. 138); Lipson Decl. ¶ 3 (SEC App. 141); see
Doe Br. 13-14 (summarizing the declarants' sources of personal knowledge). That personal, front-row knowledge allowed the
declarants to decide what information was or was not helpful, including whether Doe's information assisted the Commission's
investigation.

While acknowledging (at 22 n.3, 30-31, 36-37) the Commission's reliance on the declarations' statements that the First and
Second Tracks had “focused on” matters unrelated to information Doe provided to the Commission, Doe also asserts that “this
does not mean that [Doe's] assistance was not valuable,” id. at 36. His speculation, however, does not undermine the three
declarations in the record establishing that any information he provided did not in any way assist the Commission in the two

investigative tracks that resulted in the Covered Actions. See Jifry, 370 F.3d at 1181.

Doe also takes issue (at 30-31) with the declarations' statements that the settled actions did not focus on individual loan
origination or underwriting, asserting that his information had “virtually nothing” to do with those practices. But Doe
acknowledges that a central theme of his *23  submissions was that his company entered into “cruncher deals” with Bank of
America that pressured the company to compensate Bank of America for loans it sold to Bank of America that had defaulted by
“sell[ing] more and more loans” to Bank of America “at ever-more-dubious levels of quality.” Id. at 5-6; see Certified List Nos.
8, at 1-9 (SEC App. 102-10) & 9, at 1-9 (SEC App. 124-32). It makes sense for the declarations to reference individual loan-
level practices when Doe asserted that Bank of America pressured his company to originate poor-quality individual mortgage
loans. More importantly, Doe's peripheral criticism does not weaken the declarations' central point that Doe's information did
not assist the Commission.

Doe further asserts (at 37) that the Commission “twist[ed]” Doe's “own words against him” when it noted that Doe's information
did not address the bundle of securities known as BOAMS 2008-A that was at issue in the Second Track. According to Doe,
although he “acknowledged then, as he does now, that he did not single out the BOAMS 2008-A offering (or any other offering),”
he provided information at a higher level of generality about “all” of the billions of dollars in residential mortgage-backed
securities sold by Bank of America “during the relevant time period.” Id. at 15, 37. But the declarations refute the claim that
Doe provided meaningful *24  assistance. And even before Doe provided any information, the Commission's staff had already
opened an investigative inquiry into alleged “misstatements and omissions by” Bank of America in the “offering documents
concerning how the Securities offering materially differed from” its prior offerings of residential mortgage-backed securities
offerings. Second-Track Order 11 (SEC App. 237).

Similarly, Doe finds fault (Br. 38) with the Commission's statement that his information did not even mention monoline insurers,
claiming that he “provided specific and concrete examples of a broader practice--[Bank of America's] refusal to honor repurchase
obligations regardless their source, and its failure to alert investors of the cataclysmic storm on the horizon that stemmed from
those obligations.” Here again, the declarations refute Doe's assertion that he is entitled to an award. Moreover, years before
Doe submitted any information, the Commission had already begun investigating Bank of America's alleged misstatements and
omissions “in public filings concerning the Company's risk exposure to repurchase claims on mortgage loans.” First-Track Order
2 (SEC App. 210). To use Doe's analogy (at 37), the Commission was already investigating the residential mortgage-backed
securities “factory” in addition to several “vehicles,” well before Doe approached the Commission,  *25  and the Commission
did not act arbitrarily or capriciously by finding that Doe's information did not support a whistleblower award.

II. Doe's arguments based on what he describes as “the DOJ Materials” are incorrect

Unable to undermine the Commission's decisions on the merits, Doe offers a procedural argument that the Commission
committed reversible error by not determining on its own what materials Doe submitted to the Justice Department that the Justice
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Department might have then passed along to the Commission. If accepted, that argument would impose an unprecedented and
unwarranted obligation on the Commission that finds no support in any legal requirement or common sense.

A. The whistleblower statute and regulations do not compel the Commission
to identify and consider materials Doe never submitted to the Commission

Congress defined a “whistleblower” as “any individual who provides . . . information relating to a violation of the securities

laws to the Commission, in a manner established, by rule or regulation, by the Commission.” 15 U.S.C. § 78u-6(a)(6)

(emphasis added). As the Supreme Court recently made clear, “to the Commission” means what it says. See Digital Realty

Tr., Inc. v. Somers, 138 S. Ct. 767, 778 (2018) (“[T]he term ‘whistleblower’ in § 78u-6(h) carries the meaning set forth in the
section's *26  definitional provision. The disposition of this case is therefore evident: Somers did not provide information ‘to

the Commission’ before his termination, § 78u-6(a)(6), so he did not qualify as a ‘whistleblower’ at the time of the alleged

retaliation. He is therefore ineligible to seek relief under § 78u-6(h).”). And an individual who “fails to submit information

to the Commission in such form as the Commission” requires cannot receive an award. 15 U.S.C. § 78u-6(c)(2)(D).

The Commission has in turn promulgated regulations establishing the manner in which information must be submitted to qualify
for a whistleblower award. “To be eligible for a whistleblower award,” a claimant “must give the Commission information in
the form and manner that the Commission requires.” 17 C.F.R. § 240.21F-8(a) (emphasis added). For example, information
may be submitted to the Commission online, by mail, or by fax. Id. § 240.21F-9(a)(1)-(2). The Commission may also “require
that [a claimant] provide certain additional information.” Id. § 240.21F-8(b). And when deciding a whistleblower claim, the
Commission may examine the “whistleblower's Form TCR,” which is the tip, complaint, or referral form submitted to the
Commission's whistleblower office, as well as “other related materials provided by the whistleblower to assist the Commission
with the investigation or examination.” Id. *27  § 240.21F-12(a)(2). As the Commission has explained, “our whistleblower
rules require that the individual must provide his or her tip directly to the Commission.” In the Matter of the Claims for Award
in Connection with Redacted, Release No. 80596, 2017 WL 1738015, n.9 (May 4, 2017). Pursuant to that requirement, the
Commission examined the information Doe submitted to it and reasonably concluded that the information did not entitle him
to an award.

Doe's primary argument on appeal (at 18-21, 32-33) is that the Commission erred by not examining information he purportedly
provided to the Justice Department, not the Commission. That argument fails for the simple reason that information provided
to a different government entity is not information provided to the Commission.

Recognizing that individuals may submit information to multiple government entities investigating similar subject matters, the
regulations make clear that information submitted to other government entities must also be submitted to the Commission “for
[a claimant] to be eligible to be considered for an award.” 17 C.F.R. § 240.21F-4(b)(7). The Commission acted reasonably
when it explained that unidentified information Doe supposedly gave to the Justice Department but not the Commission has no
relevance to his whistleblower applications. First-Track Order 14 & n.40 *28  (SEC App. 222 & n.40); Second-Track Order
14 & n.40 (SEC App. 240 & n.40).

Doe makes much of his assertion that a Commission attorney told him that the Justice Department was “taking the lead” and that
Doe's filing of a qui tam action against Bank of America “would help expedite things.” E.g., Doe Br. 8, 14, 21 n.2. Even taking
those untested assertions at face value, they do nothing to excuse Doe's failure to comply with requirements that information be
submitted to the Commission. Regardless of whether one agency or another takes the lead in an investigation or the filing of a
qui tam action might somehow expedite the ultimate resolution of any investigation, a whistleblower claimant still must comply
with the relevant regulations. And even those ambiguous purported statements nowhere instructed Doe to give information only
to the Justice Department.
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Moreover, the Commission's whistleblower office “administers [the Commission's] whistleblower program.” 17 C.F.R. §
240.21F-1. “Unless expressly provided for in these rules,” the regulations explain, “no person is authorized to make any
offer or promise, or otherwise to bind the Commission with respect to the payment of any award or the amount thereof.” Id.
No whistleblower rule grants to Commission staff the ability to carve out exceptions to the requirement that information be
submitted *29  directly to the Commission. And the Commission cannot be estopped from applying its regulations according to

their terms based on alleged oral advice. See, e.g., Heckler v. Cmty. Health Servs. of Crawford Cty., Inc., 467 U.S. 51, 65-66
(1984). Even if oral statements from a Commission attorney provided clear directives--and the alleged statements here fall far
short of that--those statements would not excuse Doe from complying with regulations requiring him to supply information
directly to the Commission.

Where strict application of the Commission's whistleblower rules would subject a claimant to undue hardship and unfairness,
the Commission may exercise its general exemptive authority under Section 36(a) of the Exchange Act, 15 U.S.C. § 78mm(a),
to excuse the claimant from application of those rules (assuming all the criteria of that provision were satisfied). See, e.g., In the
Matter of the Claim for Award in Connection with Redacted, Release No. 86010, 2019 WL 2338413, at *2 (June 3, 2019). For
the reasons already given, however, the alleged statements here provided no basis for the Commission to exercise its general
exemptive authority.

Nor can Doe argue that he complied with the whistleblower regulations because the Commission may “require that [a claimant]
provide *30  certain additional information” in a form that Commission “staff may agree to.” 17 C.F.R. § 240.21F-8(b)(2)
(emphasis added). Regardless of any inherent ambiguity in statements that the Justice Department was “taking the lead” and
that Doe filing a qui tam action “would help expedite things,” those oral statements unambiguously did not require that Doe
submit information only to the Justice Department.

B. No other source of law required the Commission to identify
and consider materials Doe never submitted to the Commission

Doe similarly errs (at 21-23) by claiming that the Commission ignored its “obligation to consider the DOJ Materials”
even if its own regulations impose no such requirement. As discussed above, the whistleblower regulations provide that a
claimant's information must be furnished to the Commission to form the basis for an award. See 17 C.F.R. §§ 240.21F-4(b)
(7), 240.21F-8(a), 240.21F-9(a)(1)-(2), 240.21F-12(a). Materials Doe provided to the Justice Department rather than the
Commission do not count. The Commission did not act arbitrarily or capriciously by following its own regulations.

Citing Butte County v. Hogen, 613 F.3d 190 (D.C. Cir. 2010), Doe notes (at 21-22) that agencies cannot ignore evidence
before them when arriving at a decision. The Commission in this matter complied with that *31  principle: It examined the
evidence Doe submitted and found that Doe is not entitled to an award. Doe, however, interprets (at 22-23) the principle to mean
that, regardless of what the whistleblower regulations require, the Commission has an independent obligation to “inquir[e] into
what, precisely,” Doe submitted to obtain an award. If Doe is referring to the information he submitted to the Commission, the
final orders addressed those materials at length. See First-Track Order 10-14 (SEC App. 218-22); Second-Track Order 11-14
(SEC App. 237-40). And the Commission did so after “careful consideration of the administrative record.” First-Track Order
1 (SEC App. 209); Second-Track Order 1 (SEC App. 227). Doe may wish that the Commission interpreted those materials
differently, but “[t]he fact that the [agency] did not draw the inferences that Appellant might wish when examining [the] evidence

does not render its decision arbitrary and capricious or unsupported by substantial evidence.” Crooks v. Mabus, 845 F.3d

412, 424 (D.C. Cir. 2016); see Koch v. SEC, 793 F.3d 147, 155-56 (D.C. Cir. 2015) (rejecting a challenge that “simply takes
issue with how the Commission interpreted the evidence before it”).
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To the extent Doe contends (at 22-23, 33) that the Commission had a responsibility found nowhere in any statute or regulation
to ferret out information he submitted to the Justice Department that might have been *32  passed along to (and relied on by)
the Commission, that contention should be rejected. Informal adjudication includes only “minimal procedural requirements,”
which the Commission has supplemented through whistleblower regulations that do not impose Doe's proposed obligation

on the Commission. Butte County, 613 F.3d at 194; see id. at 194-95 (noting that the information at issue in that case
was “furnished” to the agency while the “issue was still pending before the Secretary”). Such a requirement would also
be unworkable. The Commission receives thousands of tips every year. See U.S. Sec. & Exchange Comm'n, Whistleblower
Program: Annual Report to Congress 22 (2019) (“In FY 2019, the Commission received more than 5,200 tips--the second
largest number of tips received in a fiscal year, just slightly below the number of tips received in FY 2018. Since August 2011,
the Commission has received over 33,300 whistleblower tips.”). It does not have the resources to ask other agencies in every
case if potential whistleblowers provided them with any information, hope that the other agencies comply with the request,

and then analyze any information to determine whether it “led to the successful enforcement of” a Commission action. 15
U.S.C. § 78u-6(b)(1). Regardless of whether Doe believed the Commission received some unidentified information he originally
provided to the Justice Department, see Doe Br. *33  3, 33, 37, he needed to submit whatever original information he wanted
to be considered in support of his award eligibility directly to the Commission itself.

Similarly meritless is Doe's assertion (at 35) that the Commission has an obligation in these informal adjudications to provide
potential whistleblowers with interagency documents and information shared with the Commission (or lists of such materials).
Setting aside privilege issues or the potential for other agencies to stop sharing information if they know that any such
information will be turned over to any potential whistleblower upon request, the whistleblower regulations do not contemplate
or provide for resolution of the panoply of issues that would result if such a requirement existed (including what happens if
there is a dispute between the claimant and the other government entity over who is the original source of the information).

The two limited contexts where information provided by a claimant to a different government agency may be considered by the
Commission in support of the claimant's award eligibility confirm that Doe's arguments lack merit. See Doe Br. 33 n.7. First,
the Commission will consider an individual “to be an original source of the same information” the Commission obtains “from
another source”--including, potentially, another *34  agency--“if the information satisfies the definition of original information
and the other source obtained the information from” the individual. 17 C.F.R. § 240.21F-4(b)(5). But “even an individual who
qualifies as the original source of information that the Commission receives indirectly must also provide that same information
directly to the Commission in order to qualify for an award.” In the Matter of the Claim for an Award, Release No. 82955, 2018
WL 1516953, at *4 (Mar. 27, 2018). And the individual carries the burden to “establish [his or her] status as the original source
of information to the Commission's satisfaction.” 17 C.F.R. § 240.21F-4(b)(5). Doe has not met any such burden in this case
or even identified any information in the first place.

Second, an individual who provides information that leads to a successful Commission action may also be eligible to receive an
award if the same information led to a successful related action brought by certain other authorities, such as a parallel criminal
prosecution. See 17 C.F.R. §§ 240.21F-3(b), 240.21F-11(a). That regulation applies to a whistleblower who, unlike Doe, also
supplies the same information directly to the Commission. And Doe has not applied for any related-action awards. See First-
Track Order 13 (SEC App. 221); Second-Track Order 13-14 (SEC App. 239-40).

*35  This Court should reject Doe's invitation to expand those two narrow, enumerated contexts. Nothing in the whistleblower
regulations supports his argument that the Commission has a freestanding obligation to examine every piece of information
it receives from a different government agency in any action for which a claimant seeks an award to either determine if the
information in fact originated from the whistleblower or provide the information (or a list of materials) to a claimant and then
engage in the inevitable back-and-forth to decide which of those materials originated with the claimant.

Doe's argument (at 23-25) that “considerations of fair play” required the Commission to identify and consider “the DOJ
Materials” fares no better. Whether or not the Commission was part of an inter-agency task force cannot excuse Doe's failure to
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comply with statutory and regulatory directives--which are unambiguous and not “[t]he Commission's new-found belief,” Doe
Br. 25--that only information submitted to the Commission matters when the Commission decides whether a claimant qualifies
for an award. Indeed, the whistleblower regulations expressly contemplate sharing information with multiple government
agencies, but require the claimant to “submit the same information to the Commission,” as the claimant “must do in order . . . to
be eligible to be considered for an *36  award.” 17 C.F.R. § 240.21F-4(b)(7) (emphasis added). Doe's decision not to submit
information directly to the Commission does not render the Commission's denials of his applications arbitrary or capricious.

III. Doe's other arguments are unavailing

A. Doe's challenges to the preliminary determinations are irrelevant and incorrect

Doe's challenges (Br. 25-30) to the preliminary determinations fail at the threshold because the Commission's final orders, not

its staff's preliminary determinations, are on review before this Court. See 15 U.S.C. § 78u-6(c), (f). As this Court and
others have explained in comparable situations, preliminary decisions are “of limited consequence” when final agency orders

provide the basis for judicial review. Checkosky v. SEC, 23 F.3d 452, 461 (D.C. Cir. 1994) (“Since the Commission (not
the ALJ) is charged with the responsibility to suspend petitioners, the initial decision of the ALJ is of limited consequence.”);
see Kay v. FCC, 396 F.3d 1184, 1189 (D.C. Cir. 2005) (“Although the agency may give much weight to an ALJ's credibility
determinations, the question for the reviewing court remains the same whether the agency agrees or disagrees with the ALJ--
is the agency's decision supported by substantial evidence.”); Heath v. SEC, 586 F.3d 122, 142-43 (2d Cir. 2009) (“[B]ecause
the SEC conducted a thorough, de novo review of the record, any procedural errors that may have been committed *37  by the
Chief Hearing Officer are cured.”); Otto v. SEC, 253 F.3d 960, 964 (7th Cir. 2001) (similar). Because “[a]gency opinions, like

judicial opinions, speak for themselves,” Checkosky, 23 F.3d at 489, this Court may reject Doe's challenges to the preliminary
determinations on this basis alone.

If the Court were to address Doe's challenges, they should be rejected because they are based on a misstatement of what occurred
during the review of his claims. Doe asserts (at 26-30) that the preliminary determinations deprived him of any opportunity to
respond before the Commission issued its final orders, but after Commission staff issued the preliminary determinations, the
whistleblower office, acting pursuant to Doe's request for information under Rule 21F-10, “provided [Doe] with all the record
materials that formed the basis of the Preliminary Determination[s].” First-Track Order 13 n.37 (SEC App. 221 n.37); Second-
Track Order 13 n.37 (SEC App. 239 n.37). Doe's claim (at 29) that “the Commission rendered a decision based on issues that
were not known to [Doe] until the Final Orders issued” is thus incorrect.

Any argument that the Administrative Procedure Act (or any other statute) entitled Doe to earlier or more extensive access
to materials than he received under Rule 21F-10 would also be foreclosed by settled law concerning procedural requirements
for informal adjudications. See, e.g., *38  Sw. Airlines Co. v. Transportation Sec. Admin., 650 F.3d 752, 757 (D.C. Cir. 2011)
(“An agency conducting an informal adjudication has no statutory obligation to prematurely disclose the materials on which

it relies so that affected parties may pre-rebut the agency's ultimate decision.”); Jurewicz v. U.S. Dep't of Agric., 741 F.3d
1326, 1334-35 (D.C. Cir. 2014) (rejecting the argument that an agency “did not give [appellants] a meaningful opportunity to
respond to its analysis”). The “minimal requirements” set forth in the Administrative Procedure Act for informal adjudication
do not require a party “to be apprised of the factual material on which the agency relies for decision so that he may rebut it.”

Pension Ben. Guar. Corp. v. LTV Corp., 496 U.S. 633, 655-56 (1990) (quotation marks omitted). They certainly impose no
such requirement before Commission staff even issues a preliminary determination.

Doe does not advance his argument by claiming (at 25, 28) that the preliminary determinations never alerted him to the fact
that the Commission was not considering the unidentified DOJ Materials in support of his award eligibility. The whistleblower
regulations impose no requirement on the Commission to inform a claimant whether information the claimant submitted to
another government entity was being considered. Indeed, the Administrative Procedure Act mandates only that an agency in
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*39  an informal adjudication provide in a final, reviewable order “a brief statement of the grounds for denial.” 5 U.S.C.
§ 555(e). It would make no sense to require more from a preliminary determination, particularly where, as here, no regulation
establishes such a procedural requirement.

Doe acknowledges (at 29), moreover, that the final orders explained that: the Commission's investigative staff was already
focused on the conduct that resulted in settlements long before Doe provided any information; the Commission would only credit
information Doe supplied to the Commission directly; and Doe failed to demonstrate any connection between his allegations
and the conduct leading to the settlements. None of that should have come as a surprise to him or produced any other procedural
unfairness, in light of the plain language of the whistleblower statute and regulations and the staff declarations already given to
him. Nothing Doe submitted in response to those preliminary determinations could have changed the fact that the Commission's
staff was already investigating the conduct that led to the settlements, as described in the declarations. The whistleblower
regulations also state that information must be provided to the Commission for it to be considered in an award application. See
17 C.F.R. §§ 240.21F-4(b)(7), 240.21F-8(a), 240.21F-9(a)(1)-(2), 240.21F-12(a). And the materials Doe submitted attempted to
*40  show a factual nexus “between his allegations and the conduct settled upon,” Doe Br. 29, but the Commission rejected that

effort on the merits. Doe may disagree with the Commission's award denials, but his procedural arguments do not pass muster.

Doe's only support for his argument is Occidental Petroleum Corp. v. SEC, 873 F.2d 325 (D.C. Cir. 1989), but nothing in that
case raises any question about the adequacy or either the reasoning or the record underlying the orders in this case. Occidental
Petroleum addressed a decision by the Commission's General Counsel agreeing with a Freedom of Information Act Officer's
conclusion that certain documents were not exempt from disclosure because the information they contained was already publicly

available. Id. at 339-43. The Court noted that “the administrative record does not in fact appear to contain all of the public

materials upon which the General Counsel relied,” thus precluding judicial review of the General Counsel's decision. Id. at
342. As a result, the Court concluded that the district court acted reasonably when it placed the burden of production on the
Commission to show that the information was already publicly available because “[t]he FOIA office gave no reasons for its
initial denial of confidential treatment, and if the recommendation of the General Counsel's staff gave any such reasons, they
were not communicated *41  to” the appellee. Id. Because “the General Counsel ruled on a ground” on which the appellee “had
no prior notice and to which it had had no opportunity to respond,” the Court rejected the Commission's “argument that [the
appellee] had the burden of proceeding before the General Counsel to show that the documents were not publicly available.” Id.

By contrast, this case does not involve any Freedom of Information Act dispute over a burden of production. And the
administrative record contains all the materials on which the Commission relied when it denied Doe's award applications. The
unidentified “DOJ Materials” are not in the administrative record because, as addressed above, the Commission properly did not
consider them when determining whether Doe should receive a whistleblower award. See pp. 25-36, supra. The Commission did,

however, “produce an administrative record that delineates the path by which it reached its decision,” Occidental Petroleum,
873 F.2d at 338, including several declarations by the relevant staff attorneys explaining that Doe's information did not assist
the investigation that led to the two settlements.

B. The record is complete

There is no general right to discovery in informal adjudication. E.g.,  *42  Darrell Andrews Trucking, Inc. v. Fed. Motor
Carrier Safety Admin., 296 F.3d 1120, 1134 (D.C. Cir. 2002). Exchange Act Rule 21F-10 does allow a claimant to request
materials that formed the basis of the preliminary determination. See 17 C.F.R. § 240.21F-10(e)(1); id. § 240.21F-12(a). As
the Commission explained, the whistleblower office “provided [Doe] with all the record materials that formed the basis of the
Preliminary Determination[s].” First-Track Order 13 n.37 (SEC App. 221 n.37); Second-Track Order 13 n.37 (SEC App. 239
n.37); see Certified List Nos. 6-13 (SEC App. 89-145). The Commission fulfilled its obligation to develop the record and share
it with Doe.
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Doe errantly contends (at 34) that the administrative record is incomplete because he was “unable to determine precisely which
materials he was receiving credit for until the SEC's Final Orders.” As discussed above, however, no authority required the
Commission to provide Doe with any materials beyond what he received under Rule 21F-10. See Southwest Airlines, 650 F.3d

at 757; Jurewicz, 741 F.3d at 1334-35; Pension Benefit Guaranty Corp., 496 U.S. at 655-56.

Doe also mistakenly states (Br. 34, 37 & n.8) that the Commission did not turn over enough materials in response to his request
because he was entitled to all information “the SEC used in achieving its settlements” and internal Commission summaries of
Doe's information “provided to the *43  [Claims Review Staff] in memoranda and other deliberative process materials.” But the
whistleblower regulations squarely foreclose Doe's argument. Under Exchange Act Rule 21F-12(b), a claimant is not entitled
“to obtain from the Commission any materials (including any pre-decisional or internal deliberative process materials that are
prepared exclusively to assist the Commission in deciding the claim) other than those listed in paragraph (a) of this section.”
17 C.F.R. § 240.21F-12(b) (emphasis added). Paragraph (a) of Rule 21F-12 lists materials a claimant may obtain when used
by the Commission's Claims Review Staff to make an award determination, including “publicly available materials from the
covered action or related action,” the whistleblower's tip, complaint, referral form, and sworn declarations from Commission
staff. Id. § 240.21F-12(a). Communications between the Commission and the party being investigated and internal Commission
summaries--regardless of whether they could in some circumstances fall outside of any deliberative-process privilege, see Doe
Br. 35--are not on that list. As the Commission concluded, “our whistleblower rules do not entitle claimants to seek discovery of
the Commission's law enforcement files concerning a covered action.” First-Track Order 13 n.37 (SEC App. 221 n.37); Second-
Track Order 13 n.37 (SEC App. 239 n.37) (same). Doe makes no challenge to that *44  regulation and the Commission did
not act arbitrarily or capriciously by following it.

Nor has Doe offered anything but conjecture that the Commission violated its own regulations when deciding which materials
to provide him under Rule 21F-12. The Commission explained that it complied with that regulation by providing Doe “with
all the record materials that formed the basis of the Preliminary Determination.” First-Track Order 13 n.37 (SEC App. 221
n.37); Second-Track Order 13 n.37 (SEC App. 239 n.37). Doe does not provide any reason why this Court should reject the
Commission's representation of what information it considered as part of the administrative record. Absent such a reason, Doe
cannot “overcome the presumption of regularity . . . that agencies follow their own regulations.” Muwekma Ohlone Tribe v.

Salazar, 708 F.3d 209, 221 (D.C. Cir. 2013); Oceana, Inc. v. Ross, 920 F.3d 855, 865 (D.C. Cir. 2019) (“[T]he designation
of the Administrative Record, like any established administrative procedure, is entitled to a presumption of administrative
regularity.”).

The Commission's decision to follow its own regulations likewise did not result in “verdict by ambush.” Doe Br. 36. Doe decided
what information to submit to the Commission in support of his award *45  application, both before and after the Claims Review
Staff issued its preliminary determinations. See 17 C.F.R. § 240.21F-10(e)(2) (permitting a claimant to contest a preliminary
determination and submit a “written response and supporting materials”); Certified List No. 7 at Section G (award application
instructing claimants to “[i]nclude any supporting documents in your possession or control, and attach additional sheets, if
necessary”) (SEC App. 100). The Commission examined that information as well as other relevant materials, including sworn
staff declarations, in accordance with Exchange Act Rule 21F-12. Before issuing its final orders, the Commission complied with
Doe's request to send him all materials to which he was entitled under Rule 21F-12. Doe may disagree with the Commission's
decision on the merits, but his objections to the administrative record lack merit.

Finally, Doe includes in his brief (at 7, 8, 10, 12, 32, 35, 37) citations to what he describes as “Petitioner's Record” or “Pet.
App.” Those materials, however, are not part of the record on appeal. See 17 C.F.R. § 240.21F-13(b) (listing materials that
may be included in the record on appeal). The “focal point” for review of agency actions “should be the administrative record

already in existence, not some new record completed initially in the reviewing court.”  *46  Envt'l Def. Fund, Inc. v. Costle,

657 F.2d 275, 284 (D.C. Cir. 1981). Supplementing the record is therefore “the exception not the rule,” Motor and Equip.
Mfrs. Ass'n v. EPA, 627 F.2d 1095, 1104 n.18 (D.C. Cir. 1979), and Doe provides no reason why an exception applies here. He
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does not, for example, provide any “reasonable ground for failure to adduce [the DOJ Materials] before the Commission.” 15
U.S.C. § 78y(a)(5). Because Doe never adduced the “Petitioner's Record” before the Commission in the first instance, it should
play no role in the outcome of this appeal (which should be affirmed in all events for reasons stated above).

CONCLUSION

The Commission's final orders should be affirmed.

*47  Respectfully submitted,

ROBERT B. STEBBINS

General Counsel

MICHAEL A. CONLEY

Solicitor

STEPHEN G. YODER

Senior Litigation Counsel

/s/Martin Totaro

MARTIN TOTARO

Senior Counsel

Securities & Exchange Commission

100 F Street, N.E.

Washington, D.C. 20549-9040

(202) 551-7962

totarom@sec.gov

July 2020

Appendix not available.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.


