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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF SUFFOLK 
 

IN RE: OPIOID LITIGATION Index No. 400000/17 

Hon. Jerry Garguilo 

Mot. Seq. ____ 

 
 
 

THE PEOPLE OF THE STATE OF NEW 
YORK, by LETITIA JAMES, Attorney 
General of the State of New York, 

vs. 

MCKINSEY & COMPANY, INC. 
UNITED STATES 

 

 

Index No. 400001/2021 

Hon. Jerry Garguilo 

Mot. Seq. ____ 

 
THE COUNTIES’ MEMORANDUM OF LAW IN  
SUPPORT OF THEIR MOTION TO INTERVENE 

Movants respectfully submit this memorandum in support of their Motion to 

Intervene in the above-referenced matter under CPLR §§ 1012 and 1013.   

Movants are political subdivisions in New York represented by the two law 

firms appointed as Co-Lead Counsel in the coordinated opioid litigation pending before 

this Court, Index No. 400000/17, In re: Opioid Litigation. 

The following movants are political subdivisions represented by Simmons Hanly 

Conroy in this coordinated litigation:  Suffolk County, Ontario County, Broome County, 

St. Lawrence County, Erie County, Orange County, Dutchess County, Seneca County, 

City of New York, Sullivan County, Oswego County, Lewis County, Greene County, 

Herkimer County, Schenectady County, Montgomery County, Washington County, 
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Ulster County, Wyoming County, Columbia County, Monroe County and Fulton 

County, New York.  These movants will be referred to as the “Suffolk Intervenors.” 

Movants also include the following political subdivisions represented by Napoli 

Shkolnik in this coordinated litigation:  Genesee County; Allegany County; Amherst, 

NY; Auburn, NY; Buffalo, NY; Cattaraugus County; Chautauqua County; 

Cheektowaga, NY; Chemung County; Chenango County; Clinton County; Cortland 

County; Franklin County; Hamilton County; Ithaca, NY; Kingston, NY; Lancaster, NY; 

Livingston County; Madison County; Mount Vernon; Nassau County; Niagara County; 

Ogdensburg, NY; Orleans County; Otsego County; Poughkeepsie, NY; Town of 

Poughkeepsie, NY; Rensselaer County; Rochester, NY; Saratoga County; Saratoga 

Springs, NY; Schuyler County; Steuben County; Tioga County; Tompkins County; 

Westchester County; and Yates County.  These movants will be referred to as the 

“Genesee Intervenors.” 

INTRODUCTION 

On February 1, 2021, the County of Genesee filed a complaint against Defendant 

McKinsey & Company, Inc. in the Supreme Court of the State of New York, County of 

Genesee, Index No. E68903, regarding McKinsey’s consulting work with opioid 

manufacturers and sellers.  (NYSCEF No. 15).  That complaint was amended on 

February 15 to include numerous other political subdivisions located in New York.  

(NYSCEF No. 16).  That case was transferred to this Court as part of the coordinated 

opioid litigation, and on February 25, 2021 McKinsey removed it to federal court.  
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Movants believe the removal was improper and intend to seek to have the case 

remanded to this Court. 

On February 5, 2021, Plaintiff the State of New York filed a complaint against 

Defendant McKinsey & Company, Inc. United States regarding McKinsey’s consulting 

work with opioid manufacturers and sellers.1  (NYSCEF No. 2). 

Simultaneously, the State and McKinsey filed a Proposed Final Consent Order 

and Judgment, which both parties requested that this Court approve and enter.  

(NYSCEF No. 7).  That Proposed Consent Order and Judgment, among other things, 

includes provisions that state as follows: 

Modification.  This Judgment may be modified by a stipulation of the 
Parties as approved by the Court, or by court proceedings resulting in a 

modified judgment of the Court, except to the extent as otherwise 
provided herein.  (Id. at VIII(B) (emphasis added)) 

Jurisdiction:  This Court retains jurisdiction of this Judgment and the 
Parties hereto for the purpose of enforcing and modifying the Judgment 
and for the purpose of granting such additional relief as may be 
necessary and appropriate.  (Id. at VIII(F) (emphasis added)). 

The Court issued correspondence to the State and McKinsey on February 8 

stating that it intended to schedule allocution on the Proposed Consent Order and 

 

1 The subject of McKinsey’s role in assisting manufacturers and sellers to “turbocharge” sales of 
prescription opioids has been the subject of widespread reporting by the media.  See, e.g., 
“McKinsey Settles for Nearly $600 Million Over Role in Opioid Crisis,” THE NEW YORK TIMES, 
Feb. 3, 2021, available at https://www.nytimes.com/2021/02/03/business/mckinsey-opioids-
settlement.html (accessed on 2/26/21); “Head of McKinsey Is Voted Out as Firm Faces 
Reckoning on Opioid Crisis,” THE NEW YORK TIMES, Feb. 24, 2021, available at https:// 
www.nytimes.com/2021/02/24/ business/mckinsey-kevin-sneader.html (accessed on 
2/26/21). 
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Judgment on February 16, and instructing McKinsey’s counsel to file a notice of 

appearance (NYSCEF No. 11), which was done that same day (NYSCEF No. 12). 

On February 15, the Genesee Intervenors filed their Memorandum of Law 

Objecting to Proposed Final Consent Order and Judgment.  (NYSCEF No. 14).   

The Court conducted the allocution hearing on February 16, as scheduled.  

During that hearing, the Court heard argument from the State regarding its request that 

the Proposed Consent Order and Judgment be approved, as well as argument from 

counsel from the Genesee Intervenors regarding their objections to the Proposed 

Consent Order and Judgment.  During that hearing, counsel for the Suffolk Intervenors 

also joined in objecting to approval of the Proposed Consent Order and Judgment.  (See 

NYSCEF No. 22). 

The Court issued a Notice on February 18 to the parties in this matter and in 

Index No. 400000/17, In re: Opioid Litigation, describing the proceedings in the 

allocution hearing.  (NYSCEF No. 22).  The Court noted that counsel for the objectors 

advised that their objections would be resolved if certain language “carving out” the 

objectors’ claims from the release language was included in the Proposed Consent 

Order and Judgment.  (Id.)  The Court ordered the parties to meet and confer to see 

whether an agreement could be reached on so modifying the Proposed Consent Order 

and Judgment, and to report back to the Court at a previously scheduled status 

conference in In re: Opioid Litigation that was scheduled for February 22. 

Counsel for the Genesee Intervenors, the Suffolk Intervenors, the State of New 

York, and McKinsey met and conferred on February 18, as directed.  No agreement was 
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reached, and the parties instead agreed to a proposed briefing schedule for the 

Intervenors to file a motion to intervene and McKinsey to file briefing requesting 

approval of the Proposed Consent Decree and Judgment.  (NYSCEF No. 23)  All of these 

counsel appeared at and participated in the status conference in In re: Opioid Litigation 

on February 22.  The parties’ proposed briefing schedule was approved by the Court on 

February 22.  (NYSCEF No. 25). 

Although the Suffolk Intervenors have not yet filed suit against McKinsey, they 

intend to do so. 

ARGUMENT AND AUTHORITIES 

CPLR § 1012 provides that “any person shall be permitted to intervene in any 

action...when the representation of the person’s interest by the parties [in the action] is 

or may be inadequate and the person is or may be bound by the judgment.”  CPLR 

1012(a)(2) (emphasis added).  Even if the requirements of CPLR 1012 are not met for an 

“intervention as of right,” CPLR 1013 authorizes a court to permit intervention “when 

the [intervenor’s] claim or defense and the main action have a common question of law 

or fact.”  CPLR 1013. 

To be perfectly clear:  the Suffolk Intervenors and the Genesee Intervenors 

steadfastly dispute that the Proposed Consent Order and Judgment releases any claims 

that have been, or may be, asserted by them against McKinsey & Company, Inc. United 

States or any related entity.  This appears also to be the position of the State of New 

York: 
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There is no prejudice because all that we have released are the claims that 
the Attorney General is empowered to assert herself. Okay. 

That's in the release language. 

I have told Mr. Badala and his partner, Mr. Shkolnik, that the Attorney 
General's position is that she does not have the ability to bring whatever 
claim it is that they have asserted in Geneseo [sic], or would assert on 
these facts. 

Whether or not that's a valid claim, or anything else about that is for some 
court somewhere later to decide. 

But we do not take the position, nor is it advanced by the would-be 
opponents2 that their claim is released by virtue of this Consent Judgment. 

We are not taking that position; nobody else is taking that position, if I 
understand correctly. 

(Allocution Hearing Transcript, 2/16/21, at 25).3   

However, Mr. Nachman’s last statement – “nobody else is taking that position, if 

I understand correctly” – turned out to be incorrect.  It became clear during the 

February 16 allocution hearing and the February 22 status conference that McKinsey 

absolutely intends to argue that their Proposed Consent Order and Judgment with the 

State of New York releases the claims not only of the State of New York, but also the 

claims of political subdivisions of the State: 

With respect to the specific issue of the release, I would echo what Mr. 
Nachman said, which is that I think your Honor is being asked to give an 
advisory opinion on something that is not yet properly before the Court. 

McKinsey reserves the right to argue at a later point in time in 
connection with specific matters and specific claims that it might be 

 

2 Mr. Nachman was apparently referring to the objectors, that is, Movants here. 

3 Mr. Nachman later reiterated this position:  “I have stated unequivocally the Attorney 
General’s position that this release, in itself, does not release and is not intended by us to release 
any valid claim the counties may have.”  (2/16 Tr. at 38). 
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served with; that the scope of this release, releases those claims, but that 
issue, in connection with this litigation, is not before this Court at this 
time. 

And so I will reserve the right to make those arguments at some point in 
the future. 

(2/16 Tr. at 33 (counsel for McKinsey) (emphasis added)). 

McKinsey’s counsel reiterated this position during the February 22 status 

conference.  During that hearing, counsel for the State of New York repeatedly and 

unequivocally stated that, as far as the State is concerned, “[t]he entry of the Consent 

Judgment, we have stated, does not bar the assertion of whatever valid claims the 

subdivisions may have.  We’ve stated that.”  (Status Conference Transcript, 2/22/21, at 

15-16).  Yet counsel for McKinsey expressed a different view; when the Court asked 

McKinsey’s counsel “Do you agree with Mr. Nachman?” (2/22 Tr. at 17), McKinsey’s 

counsel stated as follows: 

Your Honor, we will fully brief this issue.  We do take a different 

position, but, respectfully, we also think, as Mr. Nachman is beginning to 
address with the Court, that the issue is not properly before Your Honor 
and that ultimately there will be another context, perhaps in another 

court, in which this matter should be addressed, but I think this is the 
purpose of the briefing that Your Honor has now so ordered the schedule 
on, and we will flush out all of these issues in that briefing, and then we 
can have a proper argument on this matter. 

(Id. at 18) (emphasis added). 

These exchanges make two things clear:  (1) McKinsey intends to assert that the 

Proposed Consent Order and Judgment that it has asked the Court to enter will release 

the claims of all political subdivisions of the State of New York, and (2) McKinsey (and 

the State of New York) does not think the political subdivisions should be permitted to 
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object to the Proposed Consent Decree and Judgment because they are not parties to 

this case. 

Thus, the need to intervene is clear and apparent.  Again, CPLR 1012 mandates 

that intervention be permitted “when the representation of the person’s interest by the 

parties [in the action] is or may be inadequate and the person is or may be bound by the 

judgment.”  CPLR 1012(a)(2) (emphasis added).  It is undisputed that neither the State 

of New York nor McKinsey is even purporting to adequately represent the interests of 

the Suffolk Intervenors or the Genesee Intervenors.  And even though the Suffolk 

Intervenors and the Genesee Intervenors contend that their claims cannot be released 

since they are not parties to the Consent Order and Judgment, McKinsey’s counsel’s 

statements to this Court unequivocally show that the Suffolk Intervenors and the 

Genesee Intervenors may be bound by the proposed judgment the State and McKinsey 

have requested this Court to enter.  Consequently, intervention is mandated by CPLR 

1012. 

Additionally and alternatively, intervention is within the Court’s discretion 

under CPLR 1013.  That statute permits intervention whenever an intervenor’s “claim 

or defense” and the “main action” have a common question of law or fact.  Here, the 

common question is whether the Proposed Consent Order and Judgment that the State 

and McKinsey have requested this Court to approve is contrary to the public interest4 

 

4 During the February 16 allocution hearing, Mr. Nachman cited the Second Circuit’s decision in 
S.E.C. v. Citigroup Global Markets, Inc., 752 F.3d 285 (2nd Cir. 2014), apparently in support of an 
argument that the Court may not impose additional terms as a condition of approving a consent 
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because it purports (as far as McKinsey is concerned) to limit the rights of all political 

subdivisions in the State of New York, despite the fact that none of those political 

subdivisions are parties to the settlement agreement, and none of them agreed to release 

any claims against McKinsey or any related entities.   

While both CPLR 1012 and 1013 authorize intervention under these 

circumstances, “it has been held under liberal rules of construction that whether 

intervention is sought as a matter of right under CPLR 1012(a), or as a matter of 

discretion under CPLR 1013 is of little practical significance, and that intervention 

should be permitted where the intervenor has a real and substantial interest in the 

outcome of the proceedings.”  Berkoski v. Bd. of Trustees of Inc. Vill. of Southampton, 67 

A.D.3d 840, 843 (2d Dep’t 2009) (citing Perl v. Aspromonte Realty Corp., 143 A.D.2d 824, 

825 (2nd Dep’t 1988).  There can be no doubt that the Suffolk Intervenors and the 

Genesee Intervenors have “a real and substantial interest” in whether the Court enters 

the Proposed Consent Order and Judgment, since one of the parties to that agreement 

contends that entry of that judgment would bar them from asserting claims against 

McKinsey. 

 

judgment.  That case is inapplicable for any number of reasons, most particularly since the 
court’s approval of the consent judgment at issue was governed by federal law and was 
“restricted to assessing whether the settlement is fair, reasonable and adequate within the 
limitations Congress has imposed on the S.E.C. to recover investor losses.”  Id. at 294.  However, 
there is an equitable principle expressed in that case and cited by Mr. Nachman – that is, a court 
should decline to approve a consent judgment that is “in contravention of the public interest.”  
Id.  As long as the State’s settlement does not preclude political subdivisions from pursuing 
their own claims against McKinsey, then the adequacy (or inadequacy) of the State’s settlement 
is not at issue.  But, if the State’s settlement is construed to preclude claims by political 
subdivisions against McKinsey, then the Proposed Consent Order and Judgment is most 
certainly “in contravention of the public interest.” 
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The settlement between the State and McKinsey has put the Suffolk Intervenors 

and the Genesee Intervenors in a dilemma.  Although the Suffolk Intervenors and the 

Genesee Intervenors contend the Proposed Consent Decree and Judgment does not 

release their claims against McKinsey, McKinsey claims that it does.  If the Suffolk 

Intervenors and Genesee Intervenors do not object to the terms of the Proposed Consent 

Order and Judgment this Court has been asked to approve, they risk McKinsey 

asserting a “waiver” argument (in addition to whatever other arguments they may 

advance) when the issue of the release is inevitably litigated in other proceedings. 

McKinsey could make this entire dispute go away simply by agreeing to “carve-

out” language similar to what they agreed to in West Virginia and Washington.  

(NYSCEF No. 22).  It has refused to do so.  But both the State and McKinsey have 

agreed to submit to this Court’s jurisdiction with respect to the Proposed Consent Order 

and Judgment, and the terms of the Proposed Consent Order and Judgment specifically 

authorize this Court to modify the judgment “by court proceedings.”  That is precisely 

what the Suffolk Intervenors and the Genesee Intervenors are doing:  intervening in this 

case in order to protect their own substantial and legitimate interests,5 avoid any doubt 

 

5 In their February 15 objection, the Genesee Intervenors also cast doubt on the adequacy of the 
settlement in terms of its financial and injunctive terms.  At the February 22 status conference, 
the Court indicated it was not inclined to delve into the financial terms of the settlement 
agreement.  However, to put in context the scope of the interests of the Suffolk Intervenors and 
the Genesee Intervenors at stake here, the Proposed Consent Order and Judgment allocates 
approximately $32 million over the course of five years to the State of New York (as well as $15 
million to the National Association of Attorneys General).  The annual budget for Suffolk 
County for 2021 alone is approximately $715 million for public safety, and is $82 million for 
health services. (County of Suffolk, 2021 Recommended Operating Budget Narrative Summary 
Volume 1).  For Nassau County, the 2020 budget for police services was over $800 million. (2020 
Proposed Budget, Summary of Fiscal 2020, Nassau County Executive). 
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that the State and McKinsey cannot cut off their claims, and make it clear that they 

object to any assertion that the Proposed Consent Order and Judgment affects their 

rights.  This is all the more critical now that McKinsey has unequivocally stated on the 

record their intent with respect to the scope of the release.  The State and McKinsey 

could have settled privately, without the Court’s permission, but they chose not to do 

so.  Instead, they voluntarily submitted to this Court’s jurisdiction, and specifically 

authorized this Court to modify the terms of the Proposed Consent Order and 

Judgment. 

CONCLUSION AND PRAYER 

Pursuant to CPLR 1014, a Proposed Complaint in Intervention is attached as 

Exhibit 1 to assist the Court in ascertaining whether proper grounds exist for 

intervention.  See Practice Commentaries to CPLR 1014. 

Accordingly, the Court should grant the Suffolk Intervenors and Genesee 

Intervenors’ motion to intervene, and permit them to object to entry of the Proposed 

Consent Decree and Judgment. 

 
Dated:  February 26, 2021    Respectfully submitted, 

 
  /s/ Jayne Conroy    
 Jayne Conroy 
Paul J. Hanly, Jr. 
Andrea Bierstein 
Thomas I. Sheridan, III  
Justin Presnal (pro hac vice motion forthcoming) 
SIMMONS HANLY CONROY LLC 
112 Madison Avenue 
New York, NY 10016 
(212) 784-6401 
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jconroy@simmonsfirm.com 
phanly@simmonsfirm.com 
abierstein@simmonsfirm.com 
tsheridan@simmonsfirm.com 
jpresnal@simmonsfirm.com 

Counsel for the Suffolk Intervenors 
 
 
  /s/ Paul J. Napoli    
 Paul J. Napoli 
Hunter J. Shkolnik 
Salvatore C. Badala 
Joseph L. Ciaccio 
NAPOLI SHKOLNIK PLLC 
400 Broadhollow Road, Suite 305 
Melville, New York 11747 
Phone: (212) 397-1000 
Facsimile: (646) 843-7603 
pnapoli@napolilaw.com 
hunter@napolilaw.com 
sbadala@napolilaw.com 
jciaccio@napolilaw.com 
 
Counsel for the Genesee Intervenors 
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