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Ripple execs tell N.Y. judge that SEC failed to show misconduct in XRP sales

Alison Frankel

(Reuters) - Two top executives of the blockchain technology company Ripple told U.S. District Judge Analisa Torres on
Wednesday that the Securities and Exchange Commission's accusations of aiding and abetting must be dismissed because the
SEC failed to allege the execs knew XRP digital tokens were unregistered securities when the company sold XRP between
2013 and 2020.

Ripple chair Christian Larsen and CEO Brad Garlinghouse said in letters previewing their motions to dismiss the SEC's closely
watched case that to establish liability for aiding and abetting, the SEC must show they knew XRP met the definition of an
investment contract or recklessly disregarded the risk that XRP were securities. (Judge Torres' procedure is for defendants to file
such letters before formal dismissal motions.) The SEC's amended complaint, argued Larsen and Garlinghouse, falls far short.

"After a 30-month investigation, and after the production of more than 200,000 pages from defendants and third parties, the
best that the SEC can do is allege that Mr. Garlinghouse was generally aware of the risk that some digital assets could possibly
be deemed to be securities, but that he worked hard to ensure that XRP did not even appear to have those features," wrote
Garlinghouse counsel Matthew Solomon of Cleary Gottlieb Steen & Hamilton.

Solomon added in an email, "The SEC is dead wrong in their allegations ... This matter should never have been brought."

An SEC spokesperson declined to comment on the Larsen and Garlinghouse letters. The commission sued Ripple and the
executives last December, alleging that the defendants sold $1.3 billion of unregistered XRP between 2013 and 2020. According
to the SEC, the digital tokens are securities under the test laid out by the U.S. Supreme Court in 1946's SEC v. Howey (328 U.S.
293). The case is considered an important test of the SEC's recent strategy of regulating the crypto market through enforcement
actions.

The SEC, as I've previously reported, claims that Ripple received legal memos from an international (but unnamed) law firm
in 2012 that laid out the risk of regulators deeming XRP to be a security. Larsen counsel Martin Flumenbaum of Paul, Weiss,
Rifkind, Wharton & Garrison conceded in Wednesday's letter to Torres that Larsen received the memos – but argued that when
the judge reviews their content, she will see that Ripple's then-lawyers "concluded that it was very likely that XRP transactions
were not securities."

Larsen and Garlinghouse made some of the same points as Ripple counsel from Debevoise & Plimpton in the company's Jan.
29 answer to the SEC complaint. They argued, for instance, that the Treasury Department and the Justice Department found
XRP to be a digital currency in a 2015 anti-money-laundering settlement and that the SEC failed to provide clear standards on
digital assets and securities laws for years after XRP began trading in 2013.

Given that overarching uncertainty, argued Larsen and Garlinghouse, the SEC simply cannot show that the executives knew
they were aiding and abetting misconduct or assisting Ripple's alleged misconduct.
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The letters also argued that the SEC's allegations about XRP trades by Larsen and Garlinghouse must be dismissed under the
U.S. Supreme Court's 2010 ruling in Morrison v. National Australia Bank (561 U.S. 247) because the SEC has not alleged the
executives offered or sold XRP within the United States. "Despite challenging over $500 million in XRP transactions, the SEC
fails to allege even one that was completed in the United States," wrote Larsen counsel Flumenbaum.

The case is SEC v. Ripple, No. 1:20-CV-10832 in the Southern District of New York.

The opinions expressed here are those of the author. Reuters News, under the Trust Principles, is committed to integrity,
independence and freedom from bias.
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