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Jurisdictional Statement 
 

This appeal is taken from a judgment of conviction entered against 

the Defendant-Appellant Calvin Weaver in the United States District 

Court for the Northern District of New York, by the Honorable Glenn T. 

Suddaby, Chief United States District Court Judge, on May 29, 2018.  A. 

246.1  The district court had subject matter jurisdiction, pursuant to 18 

U.S.C. § 3231, because this was a criminal case alleging violations of 18 

U.S.C. §§ 922(g)(1), 922(k), and 21 U.S.C. § 844(a).  A. 10-12.  Jurisdiction 

is invoked in this Court pursuant to 28 U.S.C. § 1291 and 18 U.S.C. § 

3742.  A notice of appeal was timely filed on May 31, 2018.  A. 253.  A 

panel of this Court issued a decision reversing and remanding the case 

on September 15, 2020.  See United States v. Weaver, 975 F.3d 94 (2d Cir. 

2020).  On December 23, 2020, this Court voted to hear the case en banc. 

Statement of the Issues Presented 
 
 After executing a stop of a vehicle for a traffic violation, police 

officers are authorized to pursue safety-related measures that are 

reasonably necessary to control the situation while they attend to the 

                                      
1 Citations to Defendant-Appellant’s En Banc Appendix (A. ) are to the page 
numbers inserted therein.  Aside from the cover and a clarification that Exhibit 1 
was attached to Weaver’s reply memo in the district court, not the government’s, it 
contains the same material and same pagination as the panel appendix.    
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purpose of the stop.  Officers are also permitted to conduct a limited 

search for weapons if they have reasonable suspicion to believe an 

occupant is armed and dangerous.   

In this case, three officers stopped a car during daylight hours in a 

claimed high-crime area for failing to timely signal.  As an officer 

approached the front passenger seat, he observed Calvin Weaver pushing 

down on his pelvic area and shifting in his seat.  After opening the 

passenger door, forcefully commanding Weaver to raise his hands, and 

directing Weaver to reach into his front pocket to retrieve and turn over 

identification, Officer Tom ordered Weaver to exit the car and to assume 

an “in search” position spread-eagle against the trunk.  Officers 

eventually uncovered a firearm from Weaver’s underwear and a small 

amount of cocaine from a front pocket.   

The discovery of evidence underlying the instant indictment raises 

the following issues: 

1. Whether police officers must have reasonable suspicion to 

believe a passenger is armed and dangerous before ordering him to 

assume an “in search” position, when: 
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(a) in the absence of reasonable suspicion as to dangerousness, 

the order is not reasonably related to the purpose of the stop 

and, thus, constitutes a greater deprivation of liberty than 

necessary; 

(b) the order effectively initiates a search because it objectively 

signals the officer’s intent to frisk for weapons such that a 

reasonable person would believe his is being subjected to a 

search. 

 2. Whether anything occurring between the time Officer Tom 

issued the order and the time he first placed his hands on Weaver for the 

purpose of discovering a weapon could have served to increase suspicion 

when Weaver complied with the order. 

3. Whether, in the context of a stop for a mere traffic violation, 

officers may conduct an intrusive spread-eagle search simply because it 

is reasonable to infer that the passenger took steps to keep something in 

his pants private before encountering an approaching officer, when 

officers have no reason to believe he (or anyone else in the car) has 

committed a non-traffic offense, every occupant of the vehicle has 

complied with the officers’ instructions and provided identification, 
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neither Weaver’s nor any other passengers’ clothing exhibited a bulge or 

any other indication of a weapon, and nothing suggested that any 

occupant was dangerous.       

Statement of the Case 
 
 This appeal follows the prosecution of Calvin Weaver on three 

counts of gun and drug offenses.  The evidence underlying the indictment 

was obtained and derived from a search of Weaver during a stop of a 

vehicle in which he was a passenger.   

 I. Factual Background 
 

At approximately 5:00 p.m. on February 15, 2016, three officers 

from the Syracuse Police Department’s Gang Violence Task Force2 were 

proactively policing in an unmarked car with tinted windows on the near 

west side of Syracuse, New York, which police call a high-crime area.  A. 

91, 92, 114, 117.  Officer Quonce was driving, Officer Tom was sitting in 

the front passenger seat, and a third officer sat in the back.  While driving 

                                      
2 Nothing in the record describes the mission, organization, or manuals (if any) 
governing the conduct of this task force.  The most that was said is that the task 
force, which Officer Quonce alternatively referred to as a gang violence task force or 
DVTF, which likely stands for drug violence task force, is that it involves “proactive 
policing.”  A. 90-91. 
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on a residential street during daylight hours,3 the officers observed a 

black man, later identified as Calvin Weaver, wearing a hooded 

sweatshirt lawfully walking along the same street.  A. 33, 95, 116.  As 

they drove past Weaver, the officers looked at him and noticed him 

looking back.  A. 150, 174-174.   According to Officer Quonce, Weaver 

stared for “probably a few seconds but it seemed longer than typically one 

would look at a vehicle.”  A. 95.  After passing Weaver, the officers saw 

him adjust his pants before getting into the front passenger seat of a grey 

Honda sedan.  A. 35, 37, 59, 152, 174.  Officer Tom explained that 

Weaver’s “pants were lower than waist level and it was kind of a tugging 

upward, like adjusting . . . .”  A. 152.4   

                                      
3 Officer Quonce described the time of day as “[r]oughly dusk, it’s still light out but 
it’s starting to get dark.”  A. 145.  Nothing in the record indicates that the officers 
had activated their headlights or used flashlights or spotlights at any point during 
the stop.  Nor is there any suggestion that the interior light of the stopped sedan 
was on at any point during the encounter.  Apparently aided by nothing beyond the 
natural lighting conditions, Officer Tom testified that he could “see into the cabin of 
the vehicle clearly . . . .”  A. 159.     
 
4 For all the importance of Weaver’s pants to this case, the record discloses only that 
they contained front pockets and a zipper fly.  A. 110, 142, 143, 164.  There is 
nothing about their color or material.  And Officer Tom could not recall and did not 
notice whether Weaver wore a belt.  A. 185.  Relatedly, Officer Tom could not recall 
whether Weaver had his seatbelt fastened during the stop. But he confirmed that he 
did not issue a ticket for failure to wear one.  A. 179. 
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 A short time later, the officers noticed the same sedan driving on a 

nearby residential street.  A. 97. When the car came to a stop sign, the 

officers claimed the right turn signal was activated and the car proceeded 

to turn right.  A. 97.5  Believing that the vehicle had failed to signal one-

hundred feet before making the right turn, as required by New York 

State Vehicle and Traffic Law § 1163(b),6 the officers initiated a traffic 

stop.  A. 97-98. 

                                      
5 The alleged failure to timely signal occurred at a fairly unusual location: 

 
A. 70, 83. 
 
 As seen from the perspective of a driver approaching the intersection of Davis 
and Delaware Streets, traffic from Davis Street feeds into Delaware Street before 
the traffic light at the intersection of Delaware and S. Geddes Streets.  After coming 
to a stop at the intersection of Davis and Delaware Streets, a driver cannot go left, 
as he would be heading into oncoming traffic from Delaware Street, and the driver 
cannot go straight, as he would run into a raised median separating the east and 
west traffic on Delaware Street.  The driver must go right and proceed west, ever so 
briefly, on Delaware Street before reaching the intersection at S. Geddes Street.  In 
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 Shortly after the car came to a stop, the rear passenger opened his 

door.  A. 33, 47, 103, 136.  The officers immediately got out of their car, 

hurried to the stopped vehicle, and ordered the rear passenger to shut his 

door.  A. 103-104.  The rear passenger complied and, at an officer’s 

                                      
fact, the faded marking of a right only sign painted on the pavement of Davis Street 
is still barely visible: 
 

 
A. 71, 84. 
 
6 N.Y. Veh. & Traf. Law § 1163(a) provides the following: 
 

No person shall turn a vehicle at an intersection unless the vehicle is in 
proper position upon the roadway as required in section eleven hundred 
sixty, or turn a vehicle to enter a private road or driveway, or otherwise 
turn a vehicle from a direct course or move right or left upon a roadway 
unless and until such movement can be made with reasonable safety. 
No person shall so turn any vehicle without giving an appropriate signal 
in the manner hereinafter provided. 

 
N.Y. Veh. & Traf. Law § 1163(b) provides the following: “A signal of intention to 
turn right or left when required shall be given continuously during not less than the 
last one hundred feet traveled by the vehicle before turning.” 
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instruction, placed his hands on his head.  A. 104.7  Officer Quonce then 

approached the driver while Officer Tom walked to the front passenger 

side where Weaver was sitting.   

Officer Tom saw Weaver “slouched down pushing down his pelvic 

area and kind of squirming in his seat” and “shifting his hips.”  A. 158.  

He opened the front passenger door and forcefully and loudly commanded 

Weaver to place his hands on his head.  A. 60 ¶12, 159, 177.  Weaver 

complied and said, “I don’t got nothin’.”  A. 159, 177.  Officer Tom then 

ordered Weaver to provide identification.  A. 160.  Weaver indicated that 

it was in the right pocket of his pants.  After Officer Tom visually 

inspected his pants and noticed no “bulges or anything,” he ordered 

Weaver to “slowly use his right hand to remove his ID from his pocket.”  

A. 160.  Weaver again complied, producing a New York State benefits 

card.  A. 160-161.   

Officer Tom put the identification in his own pocket, and, without 

any questioning, ordered Weaver to get out of his seat and to put his 

hands on the trunk of the sedan with his legs spread.  A. 161.  Weaver 

                                      
7 No mention is made as to whether the rear passenger was wearing his seatbelt as 
Officer Quonce approached the stopped car. 
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again complied, standing several inches away from the trunk.  A. 163.  

Officer Tom ordered Weaver to take a step back, and Weaver again 

complied.8  However, when Officer Tom began to “pat [Weaver’s] 

waistband area,” Weaver “immediately stepped forward and pressed his 

pelvic area against the quarter panel of the vehicle.”  A. 162.  Officer Tom 

pulled Weaver away from the car and continued the frisk, but Weaver 

again pressed his body against the car.  A. 162-163.  This continued at 

least one more time before Officer Tom, believing Weaver’s “actions were 

abnormal,” became “very suspicious” and placed Weaver in handcuffs.  A. 

164.   

 After placing Weaver in handcuffs and patting along the top of his 

pants, Tom “felt a slight small bulge” in the watch pocket on his right 

side.  A. 61 ¶15, 165.  Believing that this “bulge” might be “some type of 

narcotics,” Tom reached his hand into Weaver’s pocket and pulled out a 

small bag containing a substance later determined to be cocaine.  A. 165-

166.  When Officer Tom resumed the frisk he “felt something hard” as he 

“transitioned to the groin area.”  A. 166.  Tom believed he felt “the barrel 

                                      
8 Officer Tom testified that Weaver took only a small step back, but he confirmed 
that he did not specify how far back Weaver was required to step.  A. 183.   
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of a firearm.”  A. 167.  Another officer on the scene unzipped the front fly 

of Weaver’s pants, unbuttoned his long underwear, and without Weaver’s 

permission, reached into his underwear and pulled out a gun.  A. 143.9   

II. Course of the Proceedings Below 
 
On the basis of evidence obtained and derived from the vehicle stop 

and subsequent search and seizure, a federal grand jury returned a 

three-count indictment on August 31, 2017, charging Weaver with one 

count of being a felon in possession of a firearm, in violation of 18 U.S.C. 

§ 922(g), one count of possession of a firearm with a removed serial 

number, in violation of 18 U.S.C. § 922(k), and one count of simple 

possession of a controlled substance, in violation of 21 U.S.C. § 844(a).  A. 

10-12.10   

 Weaver moved to suppress the evidence underlying the indictment, 

including the drugs and gun found during the stop.  That motion was 

based on two grounds.  First, Weaver contended that the stop was 

                                      
9 Officer Quonce was shocked to learn Weaver had a gun.  A. 110. 
 
10 Calvin Weaver was originally prosecuted in New York State for Criminal 
Possession of a Weapon in the Second Degree, in violation of N.Y. Penal Law § 
265.03(3).  A. 20.  A federal indictment was sought after the same evidence was 
suppressed in state court.  A. 20. 
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unlawful because, even if the car in which Weaver was traveling failed to 

signal one-hundred feet before the turn, no signal was required because 

the car proceeded as required from a right turn only lane.11  Second, 

Weaver argued that officers lacked reasonable suspicion to search him.   

 The district court denied the motion to suppress in a written 

decision.  A. 206.  As relevant here, the district court held that the 

following factors justified the search of Weaver: 

(1) the officers observed Defendant watching their vehicle (in 
a manner they considered unusual) as they drove past him [A. 
33, 37]12; (2) Officer Tom observed, in the rearview mirror 
after the officers’ vehicle had passed Defendant, that 
Defendant pulled up on the waistband of his pants while 
walking [A. 37]; (3) when Officer Tom approached the 
passenger side of the vehicle during the traffic stop, he 
observed that Defendant was slouched down in the seat, 
pushing in a downward motion on his pelvic area with both 
hands, and squirming or shifting his hips left to right “as if he 
was attempting to conceal something in his pants” [A. 37]; (4) 
when Officer Tom told him to put his hands up, he stated, “I 
don’t got nothing” [A. 37]; and (5) Officer Tom noted that, 
when he attempted to begin the frisk, Defendant pressed his 
pelvis against the vehicle multiple times, such that, after 
three failed attempts to frisk Defendant’s waist area, Officer 

                                      
11 Although there may be reason to doubt whether a signal was required in the 
circumstances of this case – at the very least on policy grounds, Weaver does not 
press this argument on appeal because it was likely reasonable for the officers to 
believe a signal was required. See Heien v. N. Carolina, 135 S.Ct. 530 (2014) 
(holding reasonable mistakes of law do not undermine the legality of a stop). 
 
12 The district court’s references to the record have been altered to conform to the 
pages of the Appendix. 
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Tom believed Defendant was “attempting to conceal 
something in his pelvic region” based on this behavior, which 
he concluded was “abnormal” [A. 37]. 

  
A. 219.13 
 
The district court also considered that the stop was said to have occurred 

in a high crime area and the fact that the rear passenger opened his door 

before being ordered to shut it.  A. 219-20. 

 Pursuant to a written agreement under Rule 11(c)(2) of the Federal 

Rules of Criminal Procedure, Weaver entered a conditional guilty plea to 

all three counts on January 12, 2018, preserving his right to challenge 

the issues presented in this appeal.  A. 226, 232. 

 On May 24, 2018, the district court sentenced Weaver to a combined 

term of 87 months’ imprisonment to be followed by three years’ 

supervised release.  A. 246.   

 Weaver filed a timely notice of appeal to challenge the district 

court’s denial of his pretrial motion on May 31, 2018.  A. 253.  

 

 

                                      
13 The district court’s references to the record have been altered to conform to the 
pages of the Appendix. 
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III. Proceedings on Appeal 
 
 Following briefing and oral argument, a three-judge panel of this 

Court (Livingston, C.J., Calabresi, Pooler, JJ.) issued a decision reversing 

and remanding the district court’s denial of Weaver’s suppression 

motion.  United States v. Weaver, 975 F.3d 94 (2d Cir. 2020).  Judge 

Pooler wrote for the panel majority.  Judge Calabresi, “agree[ing] 

completely with the majority opinion and join[ing] it fully,” filed a 

concurring opinion to express “concern with the state of the law in this 

area and with how we got to where we are.”  Id. at 107 (Calabresi, J., 

concurring).  Chief Judge Livingston wrote a dissenting opinion noting 

that she would have affirmed the district court’s denial of Weaver’s 

suppression motion.  Id. at 111 (Livingston, C.J., dissenting). 

Starting with the points of agreement, the full panel acknowledged 

that the traffic stop was lawful.  Moreover, the entire panel agreed that 

Officer Tom was authorized to search Weaver for weapons if he had 

reasonable suspicion to believe Weaver was armed and dangerous.  

Finally, the panel agreed that reasonable suspicion for dangerousness is 

assessed from the point at which officers initiate the challenged search 

or seizure.     
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However, the panel was divided as to when the search and seizure 

began.  Based on the facts of this case, the panel majority held that the 

search began “no later than the moment when Officer Tom directed 

Weaver to assume this ‘in search’ position,” “because there is no other 

reason . . . to ask Weaver to assume this position.”  Id. at 101.  Moreover, 

the order to spread-eagle would objectively lead a reasonable person to 

believe he was being subjected to a search.  Id.  In contrast, the panel 

dissent would hold that the search was initiated when Officer Tom first 

touched Weaver for the purpose of discovering a firearm, because a frisk 

is defined by its requirement for tactile contact.  Id. at 113 (Livingston, 

C.J., dissenting).   

Beyond the question as to when a search and seizure begins, the 

panel also disagreed as to whether Officer Tom had reasonable suspicion 

to initiate a search.  The panel majority held that, while the totality of 

circumstances might have led Officer Tom to believe Weaver was hiding 

something near his waist, there was “nothing in Officer Tom’s 

description” that would lead a reasonable officer to believe that “this 

‘something’ was a weapon.”  Id. at 103.  Even setting aside the events 

occurring after Officer Tom ordered Weaver to assume the “in search” 
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position, the panel dissent would have held that “it was not 

unreasonable” for Officer Tom “to suspect that the item Weaver was 

hiding might be dangerous.”  Id. at 117 (Livingston, C.J., dissenting).   

Summary of the Argument 
 

The evidence underlying the indictment in this case was discovered 

after three police officers working for a gang task force drove in an 

unmarked police car past a black man wearing a hooded sweatshirt 

walking along a residential sidewalk during the daylight hours one early 

evening.  The officers’ interest in the pedestrian was apparently aroused 

after they observed the man look at their tinted car and later adjust his 

pants before getting into the front passenger seat of a nearby car.  

Because these actions (even when committed in what the officers claim 

to have been a high crime area) were clearly insufficient to permit the 

officers to stop and search the object of their interest, they took advantage 

of another investigative tool – the traffic stop.  This required the officers 

to observe (or believe they had observed) the driver of the car commit a 

traffic violation (no matter how insignificant), which, in turn, would 

permit the officers to stop the car and its occupants, question them, order 

them to place their hands up remain in or exit the vehicle, and use any 
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observations that might furnish reasonable suspicion to search the 

vehicle and its occupants for weapons.   

 In this case, the officers initiated a vehicle stop after claiming the 

car failed to timely signal before executing a required right turn.  They 

used that asserted infraction as a basis to question the occupants of the 

vehicle and to conduct observations that might furnish reasonable 

suspicion to search the front passenger, Calvin Weaver.  They thought 

they found it in two seemingly innocuous acts: (1) the rear passenger 

beginning to open his door and quickly shutting it when ordered to do so 

by the officers; and (2) Weaver pushing down on the front of his pants 

while adjusting momentarily in his seat.   

Based on these observations, Officer Tom ordered Weaver to exit 

the stopped car and to assume an “in search” position spread-eagle 

against the trunk.  After conducting a frisk, Officer Tom uncovered the 

evidence underlying the indictment in this case. 

   Because the officers’ observations failed to establish reasonable 

suspicion to search Weaver, this Court should reverse the district court’s 

denial of suppression.   This is especially true here because the officers 

had no reason to believe any occupant had committed a non-traffic 
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offense, they did not observe any contraband in the car, all occupants 

were compliant and provided identification, the officers had no prior 

information that would lead them to believe any occupant was dangerous, 

and they observed no outline or bulge in any occupant’s clothing that 

would cause them to believe any occupant possessed a weapon.  

Moreover, the record fails to establish that the officers’ prior experience 

led them to reasonably believe Weaver’s conduct, even if suggesting an 

attempt to hide something, suggested an attempt to hide something 

dangerous.   

 A divided panel of this Court agreed.  See United States v. Weaver, 

975 U.S. 94 (2d Cir. 2020) (Livingston, C.J., Calabresi, Pooler, JJ.).  In an 

opinion written by Judge Pooler and joined in by Judge Calabresi, the 

panel majority also held that Officer Tom was required to have 

reasonable suspicion to believe Weaver was armed and dangerous before 

he ordered him to exit the vehicle and assume an “in search” position 

spread-eagle against the trunk of the car.   

This Court should adopt the panel majority’s conclusions.  Absent 

reasonable suspicion, Officer Tom’s order for Weaver to exit the sedan 

and assume an “in search” position spread-eagle against the trunk is not 
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reasonably related to the purpose of the stop and constitutes a greater 

deprivation of liberty than necessary.  Moreover, an order to assume an 

“in search” position always initiates a search because there is no other 

reason to give the order.  Were reasonable suspicion not necessary before 

issuing the order, police officers could use this blanket authority in every 

traffic stop to force occupants to assume an embarrassing position with 

the hope that in doing so, the occupant might provide reasonable 

suspicion to conduct a frisk.  But even if an officer is not required to have 

reasonable suspicion before issuing an “in search” order, Weaver, 

contrary to the Chief Judge Livingston’s suggestion in dissent, complied 

with the order and, therefore, nothing that occurred before Officer Tom 

placed his hand on Weaver for the purpose of discovering a weapon could 

have increased his suspicion.  Finally, the panel majority faithfully 

applied controlling precedent when it held that the degree of suspicion 

that attached to the totality of the circumstances in this case did not give 

Officer Tom reasonable suspicion to believe Weaver was armed and 

dangerous.    

Therefore, this Court should reverse and remand with instructions 

to suppress the evidence underlying the indictment. 
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Argument 
 
I. Standard of Review 
 

When reviewing the denial of a motion to suppress, this Court 

examines “the district court’s findings of fact for clear error, reviewing de 

novo questions of law and mixed questions of law and fact, including the 

existence of reasonable suspicion to stop or extend a stop.”  United States 

v. Santillan, 902 F.3d 49, 56 (2d Cir. 2018).  See also Ornelas v. United 

States, 517 U.S. 690, 691 (1996) (establishing de novo review applies to 

reasonable suspicion analysis). 

II. Legal Background 
 
The Fourth Amendment guarantees citizens certain protections 

against government intrusion: 

The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and 
seizures, shall not be violated, and no Warrants shall issue, 
but upon probable cause, supported by Oath or affirmation, 
and particularly describing the place to be searched, and the 
person or things to be seized. 
 

U.S. Const. amend. IV.    

“The overriding function of the Fourth Amendment is to protect 

personal privacy and dignity against unwarranted intrusion by the 

State.”  Schmerber v. California, 384 U.S. 757, 767 (1966).  See also City 
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of Ontario, Cal. v. Quon, 560 U.S. 746, 755-756 (2010) (“The [Fourth] 

Amendment guarantees the privacy, dignity, and security of persons 

against certain arbitrary and invasive acts by officers of the 

Government,’ without regard to whether the government actor is 

investigating crime or performing another function.”) (quoting Skinner v. 

Railway Labor Executives’ Assn., 489 U.S. 602, 613-614 (1989)).  

The Supreme Court has noted that a “central aim of the Framers 

was ‘to place obstacles in the way of a too permeating police 

surveillance.’”  Carpenter v. United States, 138 S.Ct. 2206, 2214 (2018) 

(quoting United States v. Di Re, 332 U.S. 581, 595 (1948)).  Accordingly, 

“searches conducted outside the judicial process, without prior approval 

by judge or magistrate, are per se unreasonable under the Fourth 

Amendment—subject only to a few specifically established and well-

delineated exceptions.”  Katz v. United States, 389 U.S. 347, 357 (1967) 

(footnote omitted).   

One early exception to the warrant requirement applied to the 

search of automobiles.  In Carroll v. United States, 267 U.S. 132, 156 

(1925), the Supreme Court authorized officers to conduct a warrantless 
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search and seizure when they have probable cause for believing the 

automobile contains contraband.14  

Carroll paved the way for another significant exception to the 

warrant requirement.  In Terry v. Ohio, 392 U.S. 1 (1968), the Supreme 

Court constitutionally sanctioned the now-familiar stop-and-frisk 

practice: 

We merely hold today that where a police officer observes 
unusual conduct which leads him reasonably to conclude in 
light of his experience that criminal activity may be afoot and 
that the persons with whom he is dealing may be armed and 

                                      
14 It is hard to overstate the significance of this discretionary authority: 

 
Carroll marked a turning point in criminal procedure.  It shifted Fourth 
Amendment jurisprudence from a categorical analysis—is the 
automobile, as a category, public or private?—to an individualized 
determination of reasonableness—was this particular search 
reasonable?—to determine the warrant question.  Moreover, the new 
inquiry centered on the officer’s point of view, on his reasonable belief, 
which reflected an increasing reliance on proactive policing.  Rather 
than making the warrant requirement the default rule for car searches 
with a limited exception for exigent circumstances, the Court authorized 
individual officers to use their judgment in every car case.  And thus 
Carroll heralded the beginning of the problem of police discretion in 
constitutional criminal procedure.  To be sure, discretionary policing as 
a practice existed long before Carroll.  But after Carroll, judges had to 
decide whether an exercise of discretion was reasonable under the 
Fourth Amendment—a bedeviling question that would be litigated time 
and time again.  And over time, courts’ interpretation of the 
reasonableness standard would make space for the police’s power to 
grow. 

 
Sarah A. Seo, Policing the Open Road: How Cars Transformed American Freedom 
141-42 (2019). 
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presently dangerous, where in the course of investigating this 
behavior he identifies himself as a policeman and makes 
reasonable inquiries, and where nothing in the initial stages 
of the encounter serves to dispel his reasonable fear for his 
own or others' safety, he is entitled for the protection of 
himself and others in the area to conduct a carefully limited 
search of the outer clothing of such persons in an attempt to 
discover weapons which might be used to assault him. 

 
Id. at 30. 
 
While Terry significantly expanded discretionary law enforcement 

authority to engage in proactive policing, the decision “does not provide 

the police with a free pass to search for anything illicit.  The Court’s 

central preoccupation was the need to protect officers from dangerous 

weapons, and its holding was tailored accordingly.”  Weaver, 975 F.3d at 

99 (citation omitted).15 

                                      
15 Terry has received much attention since it was decided in 1968.  In retrospect, a 
brief filed by the N.A.A.C.P. in Terry seems particularly prophetic.  For one thing, the 
brief warned against the inherent problem of adopting a reasonableness standard:  

 
The innovation of stop and frisk theory which purports to straddle that 
line with a turbid, amorphous, unsubstantial conception of some state 
of police-perceived putative guiltiness that is more than suspicion but 
less than cause-whether the state be called “reasonable suspicion” or 
some other euphemism-is inherently, irremediably defective. 
 
The defect is exposed, we suggest, at the point where the Stop-Frisk 
Model meets the real world of streets and courts. There is nothing 
endemically wrong with the idea of stop and frisk. Indeed, the mission 
of stop and frisk theory to establish some third state of police powers, 
midway between those that can be exercised wholly arbitrarily (such as 
the power of non-coercive, non-detentive street questioning) and those 
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 In a series of cases following Terry, the Supreme Court adopted 

several relevant rules to govern the policing of traffic violations.  First, 

officers may stop a car when, as here, they have probable cause to believe 

a traffic infraction has been committed.  See Delaware v. Prouse, 440 U.S. 

648 (1979).  Second, officers do not even have to be correct about the facts 

or law surrounding the perceived infraction, so long as their mistakes are 

objectively reasonable.  See Heien v. North Carolina, 135 S.Ct. 530, 539 

(2014).  Third, they can use a traffic stop as a pretext to stop and question 

                                      
available only upon probable cause (such as arrest and search), has the 
allure of sweet reasonableness and compromise. The rub is simply that, 
in the real world, there is no third state; the reasonableness of theory is 
paper thin; there can be no compromise. Probable cause is the objective, 
solid and efficacious method of reasoning—itself highly approximative 
and adaptable, but withal tenacious in its insistence that common 
judgment and detached, autonomous scrutiny fix the limits of police 
power—which has become, within our system of criminal law 
administration, the indispensable condition of non-arbitrariness in 
police conduct. Police power exercised without probable cause is 
arbitrary. 

 
Brief for the N.A.A.C.P. Legal Defense and Educational Fund, Inc., as Amicus 
Curiae, Terry v. Ohio 392 U.S. 1 (1968), 56-57.   
 
Predicting how the reasonableness standard will be applied on the “ghetto 
street,” where “police attitude toward working class Negro youths and young 
adults are often based on the concept of the Negro as a savage, or animal, or 
some being outside of the human species,” the brief warned that a police officer 
will be emboldened to act on his feeling that because “he is dealing with an 
unreliable and powerful enemy, he has to deal with the threat in drastic ways, 
namely by suddenly and ruthlessly stripping and disarming any Negro who 
has aroused his suspicion.”  Id. at 64.    
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the vehicle’s occupants.  See Whren v. United States, 517 U.S. 806 (1996).  

Fourth, all occupants of a stopped car – drivers and occupants, alike – 

are seized under the Fourth Amendment, and, thus, have standing to 

challenge the stop and any subsequent search.  See Brendlin v. 

California, 551 U.S. 249 (2007).  Fifth, once officers have stopped a car, 

they have blanket authority to order any and all occupants to exit the 

vehicle and remain near the scene until the purpose of the stop – issuing 

a ticket or summons – is complete.  See Pennsylvania v. Mimms, 434 U.S. 

106, 112 (1977) (driver); Maryland v. Wilson, 519 U.S. 408 (1997) 

(passengers).  Finally, officers may frisk an occupant of a vehicle or 

search an interior compartment when they have reasonable suspicion to 

believe the particular occupant is armed and dangerous or that an 

occupant may attempt to obtain a dangerous weapon from an interior 

compartment.  See Arizona v. Johnson, 555 U.S. 323, 327 (2009) 

(occupants); Michigan v. Long, 463 U.S. 1032 (1983) (interior 

compartments).  

 With the gradual erosion of the warrant requirement, the Supreme 

Court has announced that the “touchstone” of the Fourth Amendment is 

reasonableness.  Mimms, 434 U.S. 108-09.  Within that framework, “the 
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permissibility of a particular law enforcement practice is judged by 

balancing its intrusion on the individual’s Fourth Amendment interest 

against its promotion of legitimate governmental interests.”  Prouse, 440 

U.S. at 654.    

III. Discussion 
 

A. In determining whether the evidence was lawfully 
obtained, this Court should only consider the events 
that occurred before Weaver was ordered to exit the 
car and assume an “in search” position. 

 
 This Court should confirm that officers must have reasonable 

suspicion that a passenger is armed and dangerous before ordering him 

to assume an “in search” position.  First, absent reasonable suspicion, the 

order constitutes a greater intrusion on Weaver’s liberty than was 

reasonably necessary to attend to the traffic violation.  Second, in the 

context of a vehicle stop based on a mere traffic violation, a search of a 

person always begins when, viewed objectively, an officer pursues a 

course of action designed to discover a weapon such that a reasonable 

person would believe his is being subjected to a search. 
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1.  The order to exit the vehicle and assume a spread-
eagle “in search” position constituted a greater 
intrusion on Weaver’s liberty than was reasonably 
necessary to attend to the traffic violation and, 
therefore, required independent reasonable 
suspicion.  

 
In the context of investigatory stops like the one here, an “officer’s 

action” must be “justified at its inception”16 and will only be upheld if it 

is “reasonably related in scope to the circumstances which justified the 

interference in the first place.”  Terry, 392 U.S. at 19-20 (1968).  Ordering 

Weaver to assume an “in search” position with his legs spread was not, 

in itself, reasonably related in scope to the traffic stop.  Absent reasonable 

suspicion, the order went beyond the traffic stop’s mission and 

unnecessarily infringed on Weaver’s liberty.  Therefore, this Court should 

confirm that “Officer Tom’s order marks the point at which reasonable 

suspicion that Weaver was armed and dangerous was required.”  Weaver, 

975 F.3d at 102.   

                                      
16 Therefore, events and observations occurring after an officer initiates the 
challenged action are not included in the reasonable suspicion analysis.  See 
Weaver, 975 F.3d at 100 (citing Dancy v. McGinley, 843 F.3d 93, 108-09 (2d Cir. 
2016); United States v. Freeman, 735 F.3d 92, 96-97 (2d Cir. 2013)).  See also Byars 
v. United States, 273 U.S. 28, 29 (1927) (“A search prosecuted in violation of the 
Constitution is not made lawful by what it brings to light . . . .”) (citations omitted). 
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The scope of tolerable police actions during a traffic stop is defined 

by its mission – “issuing a ticket for the violation.”  Rodriguez v. United 

States, 575 U.S. 348, 350 (2015) (citing Illinois v. Caballes, 543 U.S. 405, 

407 (2005)).  Also falling within this scope are “‘ordinary inquiries 

incident to [the traffic] stop,’” such as “checking the driver’s license, 

determining whether there are outstanding warrants against the driver, 

and inspecting the automobile’s registration and proof of insurance.”  Id. 

(quoting Caballes, 543 U.S. at 408).    

Moreover, because vehicle stops are not always safe and pleasant 

affairs built on mutual respect and courtesy, police officers are also 

permitted to “attend to related safety concerns.”  Id. at 354.  As the 

Supreme Court has recognized in a related context, “[t]he risk of harm to 

both the police and the occupants is minimized if the officers routinely 

exercise unquestioned command of the situation.”  Michigan v. Summers, 

452 U.S. 692, 702-703 (1981) (search warrant execution), cited in Wilson, 

519 U.S. at 414 (traffic stops).  Echoing those concerns, this Court has 

held that “[a] law enforcement agent, faced with the possibility of danger, 

has a right to take reasonable steps to protect himself and an obligation 

to ensure the safety of innocent bystanders, regardless of whether 
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probable cause to arrest exists.”  United States v. Alexander, 907 F.2d 

269, 272 (2d Cir. 1990).17 

Against this backdrop, “federal courts have allowed considerations 

of officer safety to outweigh fairly intrusive conduct during a traffic stop.”  

United States v. Holt, 264 F.3d 1215 (10th Cir. 2001) (en banc), 

overturned on other grounds by Muehler v. Mena, 544 U.S. 93 (2005).18  

In addition to permitting officers to order the occupants out of a car, 

police can: 

order the passengers to remain in the vehicle, Rogala v. 
District of Columbia, 161 F.3d 44, 53 (D.C.Cir.1998); open the 
door of a vehicle with darkly tinted windows to check for 
weapons, Stanfield, 109 F.3d at 981; order the occupants to 
raise their hands during the stop, United States v. Moorefield, 
111 F.3d 10, 13 (3d Cir.1997); and use a flashlight to check 
the dark interior of a car, Texas v. Brown, 460 U.S. 730, 739–
40, 103 S.Ct. 1535, 75 L.Ed.2d 502 (1983) (plurality opinion). 

 
Id.   
 
                                      
17 That traffic stops are dangerous has become a fixture of Fourth Amendment 
jurisprudence.  However, the narrative as applied to stops for mere traffic violations 
“finds little support in existing studies or data.”  Jordan Blair Woods, Policing, 
Danger Narratives, and Routine Traffic Stops, 117 Mich. L. Rev. 635, 639–40 (2019).    
 
18 Without citation, the panel dissent offers examples of orders officers may give to 
detainees during the course of a lawful stop.  Weaver, 975 F.3d at 113-114 
(Livingston, C.J., dissenting).  None involves requiring a passenger to exit a vehicle 
and to assume a spread-eagle “in search” position. For good reason.  Apart from 
initiating a search, ordering a person to assume such a position has no incremental 
safety benefit beyond what is achieved by ordering a passenger simply to place his 
hands up.   
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However, these intrusions on personal liberty have a limit.  “[I]f 

probable cause is lacking, the intrusion must be no greater than the 

circumstances require.”  United States v. Vazquez, 638 F.2d 507, 520 (2d 

Cir. 1980).  See also Florida v. Royer, 460 U.S. 491 (1983) (“The scope of 

the detention must be carefully tailored to its underlying justification.  . 

. . Similarly, the investigative methods employed should be the least 

intrusive means reasonably available to verify or dispel the officer’s 

suspicion in a short period of time.”).  Accordingly, “[o]fficers may take 

steps to protect themselves and others provided the measures ‘are not too 

intrusive’ and ‘the government’s strong interest in officer safety 

outweighs the motorist’s [or passenger’s] interest.”’ United States v. 

Dennison, 410 F.3d 1203, 1211 (10th Cir. 2005) (quoting Holt, 264 F.3d 

at 1221).  Put a bit more succinctly, “officers conducting traffic stops may 

‘take such steps as [are] reasonably necessary to protect their personal 

safety.”’ Holt, 264 F.3d at 1231. 

The panel dissent suggests ordering a passenger out of a car to 

assume the “in search” position constitutes nothing more than a “safety-

related directive[ ] issued during the course of a lawful stop . . . .”  Weaver, 

975 F.3d at 113 (Livingston, C.J., dissenting).  For support, the panel 
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dissent cites only to the line of Supreme Court cases permitting officers 

to order the driver (Mimms) and passengers (Wilson) out of the car during 

a traffic stop.  Id. 

“[W]hile asking a passenger to exit a vehicle might be a de minimis 

intrusion on the passenger’s liberty, ordering someone to spread-eagle on 

a car is manifestly not.”  Weaver, 975 F.3d at 101.  During this 

“vulnerable moment,” “most people would be extremely nervous and 

disoriented,” not to mention embarrassed.  United States v. Tinnie, 629 

F.3d 749, 759 (7th Cir. 2011) (Hamilton, J., dissenting).  “In high-crime 

areas, these searches almost always take place in the streets, in full view 

of the seized individual’s neighbors, friends, and family, as well as other 

passersby.”  Lenese C. Herbert, Can’t You See What I’m Saying? Making 

Expressive Conduct a Crime in High-Crime Areas, 9 Geo. J. on Poverty L. 

& Pol’y 135, 137 (2003).   

The Supreme Court recognized that the procedures authorized in 

Terry “performed in public by a policeman while the citizen stands 

helpless . . . is a serious intrusion upon the sanctity of the person, which 

may inflict great indignity and arouse strong resentment.”  Terry, 392 

U.S. at 16-17.  That indignity starts with an order to assume the “in 
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search” position.  It is in full public view during daylight hours that 

Officer Tom ordered the “the legs of [Weaver’s] dignity spread apart . . . 

.”  Herbert, supra, at 136 n.6 (quoting Byonn Bain, Walking While Black, 

VILLAGE VOICE, May 2, 2000, at 43).    

This Court’s decision in Lauro v. Charles, 219 F.3d 202 (2d Cir. 

2000), involved an analogous indignity.  In that case, the defendant, who 

had earlier been lawfully arrested, was “physically restrained, by 

handcuffs and by the grip of [an officer] on his arm” and “[i]n that 

humiliating position, he was made to walk outside the precinct house, 

was driven around the block, and was then forced to walk back into the 

precinct house, in front of television cameras.”  Lauro, 219 F.3d at 212   

This Court observed that “the Fourth Amendment shields arrestees from 

police conduct that unreasonably aggravates the intrusion on privacy 

properly occasioned by the initial seizure.”  Id. (citing Albright v. Oliver, 

510 U.S. 266, 277-279 (1994) (Ginsburg, J., concurring)).   Concluding 

that the police action was not “sufficiently closely related to a legitimate 

governmental objective,” this Court held “a staged perp walk exacerbates 

the seizure of the arrestee unreasonably and therefore violates the 

Fourth Amendment.”  Id. at 203, 212.     
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As in Lauro, Weaver’s initial detention was lawful.  He was initially 

seized because he happened to be a passenger riding in a car in which the 

driver blundered by failing to timely signal – a blunder, curiously, that 

did not have (and could not possibility have had) any effect on anyone’s 

safety.  As a passenger for whom the officers had no suspicion of 

wrongdoing, Weaver’s detention status was merely incidental to the stop 

of the driver, and, therefore, the officers’ options as to Weaver were 

limited.19  They were permitted to take reasonably necessary steps, 

“properly occasioned by the initial seizure,” to control the situation while 

they addressed the traffic infraction.  Ordering Weaver out of the car 

while keeping his hands up might have been reasonably necessary to 

further that objective.20  However, ordering him to assume a spread-eagle 

“in search” position was emphatically not.  Therefore, Officer Tom needed 

reasonable suspicion that Weaver was armed and dangerous before 

                                      
19 Accordingly, the circumstances of this case are distinguishable from those in 
which officers have deployed increased force during a stop by, for example, drawing 
weapons or placing a detainee in handcuffs.  See United States v. Perea, 986 F.2d 
633 (1993); United States v. Alexander, 907 F.2d 269 (1990).  In those cases, unlike 
here, police officers already had reasonable suspicion that the occupant had 
committed a crime and was armed and dangerous before using the challenged force.  
In further contrast, the question in those cases was whether the additional 
intrusion required probable cause.    
   
20 Indeed, Weaver had already been ordered to put his hands in the air while he 
remained seated in the car after Officer Tom opened the passenger door.   
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issuing the order.  See Arizona v. Hicks, 480 U.S. 321, 325 (“taking action, 

unrelated to the objectives of the authorized intrusion,” constituted a 

separate Fourth Amendment event requiring separate reasonableness 

inquiry).  Rodriguez, 575 U.S. at 355 (holding officers may not prolong a 

traffic stop beyond the temporal scope reasonably necessary to issue a 

ticket without having separate reasonable suspicion).     

2. In the context of vehicle stops based on a traffic 
violation, a search of a person always begins 
when, viewed objectively, an officer pursues a 
course of action designed to discover a weapon 
such that a reasonable person would believe he is 
being subjected to a search.  

 
When Officer Tom ordered Weaver to exit the car and assume an 

“in search” position, the encounter shifted away from simply attending to 

the traffic violation toward an investigation for weapons.  See United 

States v. Sowers, 136 F.3d 24, 27 (1st Cir. 1998) (“Based on unfolding 

events, the trooper’s attention (and, thus, his reasonable suspicions) 

shifted away from the equipment violations that prompted the initial 

stop toward a belief that the detainees were engaged in more serious 

skullduggery.”).  While “[s]uch a shift in focus is neither unusual nor 

impermissible,” it must be based on reasonable suspicion.  Id.   
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In this case, the order marking the beginning of Officer Tom’s 

investigation for weapons “effectively initiated a search . . . because there 

is no other reason . . . to ask Weaver to assume [the ‘in search’] position.” 

Weaver, 975 F.3d at 101.  See also People v. Hobbs, 270 N.Y.S.2d 732 

(County Ct. 1966) (“Fundamentally, there can be no difference between 

‘investigation’ and ‘search’.  To investigate implies careful inquiry, 

research, examination, systematic tracking, i.e., Search.”).   

 The panel dissent claimed that the frisk could have only begun 

when Officer Tom first put a hand on Weaver to feel for weapons.  This 

formulation is far too formulistic to adequately protect a passenger’s 

liberty interest.  See Kyllo v. United States, 533 U.S. 27, 34 (2001) 

(rejecting “mechanical interpretation[s] of the Fourth Amendment” that 

fail to adequately protect privacy interests).   It may be true that an order 

to assume an “in search” position has not yet blossomed into a frisk. Yet, 

an officer is not required to turn a blind eye to everything occurring 

between the order and the patdown.  To the contrary, after ordering a 

passenger to assume the spread-eagle position, officers may visually 

inspect the passenger’s person, especially for the outline of any hidden 

weapons, including private areas that, though likely covered in clothing, 
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are typically kept out of public view.  It would make little sense to hold 

that the search, though necessarily including this “pre-patdown” visual 

inspection, has not begun simply because the officer has not yet placed 

his hand on the passenger’s clothing.  

Moreover, the order marks the point at which a frisk is being 

attempted.  See United States v. Moore, 2008 WL 4981704 (E.D. Tenn. 

Nov. 19, 2008) (finding officer’s order for defendant to place his hands on 

the hood of a patrol car and to spread his legs constituted an attempted 

search for which the officers needed reasonable suspicion, and, therefore, 

could not rely on fact defendant attempted to flee before physical contact 

began).21      

In any case, a frisk is a type of search.  Weaver, 975 F.3d at 101.  As 

with seizures, a search may begin “before there is any physical contact, 

at the time when ‘a reasonable person would have believed that the 

search was being initiated.”  Id. (quoting Doornbos v. City of Chicago, 868 

                                      
21 On appeal, the Sixth Circuit further found that an officer placed his hand on 
defendant’s side before he attempted to flee, a fact not relied upon by the district 
court, which it still classified as an attempted search for which the officers needed 
reasonable suspicion.  See United States v. Moore, 390 Fed App’x 503, 509-510 (6th 
Cir. 2010).  
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F.3d 572, 581 (7th Cir. 2017)).22  “This approach seeks to ‘assess the 

coercive effect of police conduct, taken as a whole, rather than to focus on 

particular details of that conduct in isolation.’” Doornbos, 868 F.3d at 581 

(quoting Michigan v. Chesternut, 486 U.S. 567, 572 (1975)).  A reasonable 

person would have believed Officer Tom was initiating a search by 

ordering Weaver to exit the car and place his hands on the trunk with his 

legs spread, because, again, there was “no other reason” for the order.  

Weaver, 975 F.3d at 101.23   

Other authorities would find that a search begins at the moment 

an officer takes actions to prepare an occupant for a patdown.  Thus, as 

here, a search begins when an officer orders a passenger to assume an 

                                      
22 It is true that the Supreme Court has observed that “[d]ifferent interests are 
implicated by a seizure than by a search.” Segura v. United States, 468 U.S. 796, 
806 (1984).  However, the two intrusions share some features.  To be reasonable, the 
respective scopes of a search and a seizure “must be carefully tailed to [their] 
underlying justification[s].”  Royer, 460 U.S. at 500. Moreover, as the panel majority 
noted, both intrusions can occur before (and without) any physical touching.   
   
23 A reasonable person standard is also used in the context of consent searches.  See 
Florida v. Jimeno, 500 U.S. 248, 251 (1991) (“The standard for measuring the scope 
of a suspect's consent under the Fourth Amendment is that of ‘objective’ 
reasonableness-what would the typical reasonable person have understood by the 
exchange between the officer and the suspect?”).  Against this standard, courts have 
held that an implied consent search begins when a person hands the phone to an 
officer, and ends when the officer hands it back.  See, e.g., United States v. 
Escamilla, 852 F.3d 477, 485 (5th Cir. 2017). 
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“in search” position. See Powell v. United States, 649 A.2d 1082, 1087 

(D.C. 1994) (per curiam) (opinion of Sullivan, J.) (finding frisk begins 

when decision to frisk is made and officer orders occupant to “assume the 

search position”); id. at 1090 (Farrell, J., concurring) (considering only 

facts known to the officers before “ordering [appellant] to place his hands 

on the car and patting him down”).24  A search is also initiated when an 

officer physically moves a passenger into an “in search” position, but has 

not yet begun the patdown for weapons.  See Johnson v. United States, 

33 A.3d 361, 371 (D.C. 2011) (Oberly, J., dissenting) (“We are splitting 

hairs much too finely if we pretend that an officer who necessarily 

touches a suspect to move him into position for a frisk has not thereby 

                                      
24 Similarly, the Louisiana Fourth Circuit Court of Appeal has also apparently held 
that a search begins when officers prepare their suspects for a frisk by ordering them 
to “spread eagle” against a car:   
 

Whether the frisk ever took place is unclear. The officers prepared to 
frisk the men by ordering them to “spread eagle” against the patrol car. 
The defendant and one of the other suspects then tried to surreptitiously 
discard rocks of cocaine, apparently before the frisk was executed. The 
officers saw this motion, as well as the discarded cocaine, and arrested 
the men.  However, the court observed, ‘[t]he issue is whether the police 
officers were justified in conducting a pat-down search of the defendant 
for safety reasons. That search precipitated the defendant's placing of 
the rock cocaine on the hood of the car.’” 
 

John Murril, Louisiana and the Justification for a Protective Frisk for Weapons, 54 
La. L. Rev. 1369, 1380 n.59 (1994) (discussing State v. Green, 586 So.2d 639, 640 
(La. App. 4th Cir. 1991)). 
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commenced the frisk, even though the actual ‘patdown’ of the suspect’s 

clothing does not occur until seconds or minutes later, after the officer 

has ‘positioned’ the suspect by moving him to the spot where he wants 

him to be. Common sense dictates that the frisk is one continuous event 

that begins, at the latest, when the officer physically moves a suspect into 

position for a patdown.”).  In the context of determining when a search 

for weapons begins during a traffic stop, there can be little difference 

between ordering a passenger to assume an “in search” position and 

physically moving the passenger into position to prepare for the patdown.  

In each case, compliance is not optional. The passenger is required to 

assume the “in search” position and the initial steps are “logically 

inseparable from the patdown itself.”  Johnson, 33 A.3d at 371 (Oberly, 

J., dissenting).    

Drawing a line in this case at the order to assume the “in search” 

position also accords with Terry.  The Supreme Court in that case held 

that a police officer has an “immediate interest . . . in taking steps to 

assure himself that the person with whom he is dealing is not armed with 

a weapon that could unexpectedly and fatally be used against him.”  

Terry, 392 U.S. at 23.  In the context of traffic stops, giving an “in search” 
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order is surely one of the first “steps” an officer may take to assure 

himself that a passenger is not armed and dangerous.    

The panel dissent suggests an officer’s intent plays no role in 

determining when a search is initiated.25  As an initial matter, that 

suggestion is undermined by the very definitions cited in the dissenting 

opinion.  For example, the panel dissent, relying on Terry, claims that a 

frisk is defined as “a limited search of the outer clothing for weapons.”  

Weaver, 975 F.3d at 113 (Livingston, C.J., dissenting).  But even this 

definition contains an element – “for weapons” – that is based on an 

officer’s intent.  The dictionary definition cited by the panel dissent 

confirms this intentional element, defining a frisk as “[a] pat-down search 

to discover a concealed weapon.”  Id. (citing Frisk, Black’s Law Dictionary 

(11th ed. 2019) (emphasis added)).     

In any case, Weaver is not suggesting that a search begins 

whenever an officer has a privately held intent or, even more, audibly 

announces an intent to frisk.26  

                                      
25 For support, the panel dissent cites to the Supreme Court’s decision in Whren.  
However, that decision was focused on whether an officer’s improper motivation 
could invalidate otherwise valid police conduct supported by probable cause. 
  
26 This distinguishes cases upon which the dissent relies.  See United States v. 
Gurule, 935 F.3d 878 (10th Cir. 2019) (holding officers private intent does not 
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Instead, the commonsense line advanced here by Weaver and 

adopted by the panel majority applies when an officer takes affirmative 

actions – ordering a passenger to assume an “in search” position – that 

objectively signal the beginning of an investigation for weapons such that 

a person would reasonably believe a search is being initiated.  That 

determination is necessarily based on “the objective effect of [an officer’s] 

actions.”  Bond v. United States, 529 U.S. 334, 338 n.2 (2000).   

To the extent bright lines are necessary in this context,27 nothing 

about properly drawing one at the point when an officer orders a 

passenger to assume an “in search” position will confuse police officers or 

jeopardize their safety.  It will merely require them to do what the 

                                      
initiate search); State v. Smith, 134 N.J. 599, 621 (1994) (announcement of intent to 
conduct frisk does not initiate search); United States v. Raymond, 152 F.3d 309, 213 
(4th Cir. 1998) (police policy to search occupants incident to consensual search of car 
does not initiate a frisk).  The panel dissent also cites Commonwealth v. Clemens, 
66 S.3d 373, 381 (Pa. Super. Ct. 2013).  But that case applied an overly mechanical 
analysis and concluded that an order is not a frisk without assessing whether the 
order marked the initiation of a separate investigation apart from the initial stop or 
whether the order unreasonably extended the duration of the initial seizure.  
Moreover, the Court’s claim in Clemens that an officer is empowered to “move an 
individual ‘short distance[s]’ during a detention” fails to appreciate that an order to 
assume an “in search” position constitutes something entirely different.  
   
27 In the Fourth Amendment context, the Supreme Court has typically “eschewed 
bright-line rules, instead emphasizing the fact-specific nature of the reasonableness 
inquiry.”  Ohio v. Robinette, 519 U.S. 33, 39 (1996).    
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Supreme Court already suggested: “Before [an officer] places a hand on 

the person of a citizen in search of anything, he must have 

constitutionally adequate, reasonable grounds for doing so.” Sibron v. 

New York, 392 U.S. 40, 64 (1968) (emphasis added).  Contrary to the 

panel dissent’s suggestion, requiring officers to have reasonable 

suspicion before initiating a search by ordering an occupant to assume 

an “in search” position will not leave them in the “precarious position” of 

having to ignore subsequent events that confirm their suspicions.  

Weaver, 975 F.3d at 116 n.6 (Livingston, C.J., dissenting) (citing Smith, 

134 N.J. at 621).   Terry made plain that an officer is permitted to pursue 

an investigation to its conclusion unless something serves to “dispel his 

reasonable fear for his own or others’ safety.”  Terry, 392 U.S. at 30.   

On the other hand, favoring the dissent’s mechanical interpretation 

would invite needless intrusions on every traveler’s liberty.  With officers 

knowing that they could order an occupant out of a car and to assume a 

spread-eagle position before they have reasonable suspicion of 

dangerousness, only an inept or woefully negligent one would fail to 

employ this new tool in every stop to “‘find some justification for a frisk 

in any nervous responses’ or behavior, ‘at such a vulnerable moment.’”  
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Weaver, 975 F.3d at 102 (quoting Tinnie, 629 F.3d at 759) (Hamilton, J., 

dissenting). 

B. Weaver complied with the order, which further 
indicates the search began before tactile contact, and, 
because of his compliance, nothing that occurred 
before Officer Tom placed his hands on Weaver could 
have increased suspicion. 

 
Even if this Court considers the events occurring between Officer 

Tom’s order and when he first touched Weaver for the purpose of 

discovering a weapon, nothing could have increased suspicion because 

Weaver complied with the order.   

At the suppression hearing, Officer Tom testified that he ordered 

Weaver to exit the car and to place his hands on the trunk with his legs 

spread apart.  A. 161.  And Weaver complied.  A. 162 (“Q: Now, when you 

get to the rear quarter panel where you had directed Mr. Weaver to go, 

did he comply with the request to put his hands on the back of the car 

with his feet spread? A:  Yes.”).  Just as submission to the assertion of 

authority constitutes an arrest, Weaver’s compliance with the order 

initiated the search.  See California v. Hodari D., 499 U.S. 621, 626 (1991) 

(“An arrest requires either physical force (as described above) or, where 

that is absent, submission to the assertion of authority.”).     
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Contrary to the panel dissent’s claim,28 nothing that happened from 

the time Officer Tom issued the order to the time he placed his hands on 

Weaver to search for weapons could have increased his suspicion.  While 

Officer Tom testified that Weaver initially stood several inches away 

from the vehicle, A. 163, 186, he never claimed this was suspicious.  Nor 

did he tell Weaver how close or far back from the trunk he was required 

to stand.  Moreover, when Officer Tom ordered Weaver to take a step 

back from the trunk, Weaver again complied.  A. 183.  Although Officer 

Tom testified that Weaver took a “small step back,” he never told Weaver 

how far back to step.  A. 183.   

But all of this obscures the fact that in Officer Tom’s own words, 

Weaver complied with his orders.  Interpreting compliance as suspicious 

finds no support in Fourth Amendment jurisprudence.   See United States 

v. Foster, 634 F.3d 243, 248 (4th Cir. 2011) (expressing “concern about 

the inclination of the Government toward using whatever facts are 

                                      
28  According to the panel dissent, “when asked to put his hands on the car with his 
feet spread apart, Weaver attempted to conceal the loaded handgun in the area of his 
groin by positioning his pelvis very close to the car and taking only a very ‘small step 
back’ when asked to reposition so that Officer Tom could perform a frisk.”  Weaver, 
975 F.3d at 113 (citing A. 162-163).  For what it is worth, Officer Tom never said 
Weaver took a “very” small step back.   
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present, no matter how innocent, as indicia of suspicious activity” and 

holding “the Government cannot rely upon post hoc rationalizations to 

validate those seizures that happen to turn up contraband.”).  In fact, the 

opposite is true.  See Hodari D., 499 U.S. at 627 (“[C]ompliance with 

police orders to stop should . . . be encouraged. Only a few of those orders, 

we must presume, will be without adequate basis, and since the 

addressee has no ready means of identifying the deficient ones it almost 

invariably is the responsible course to comply.”).   

C. The police lacked reasonable suspicion to believe 
Weaver was armed and dangerous. 

 
The law governing Officer Tom’s seizure and search of Weaver 

begins with a startling acknowledgment: “Articulating precisely what 

‘reasonable suspicion’ . . . mean[s] is not possible.”  Ornelas v. United 

States, 517 U.S. 690, 695 (1996).  Instead, the Supreme Court has stated 

that it is a fluid concept that takes its “substantive content from the 

particular contexts in which” the standard is “being assessed.”  Id.  

Although “not readily, or even usefully, reduced to a neat set of legal 

rules,” id., this much can be said, “reasonable suspicion is determined 

based on the totality of the circumstances but ‘the likelihood of criminal 

activity need not rise to the level required for probable cause, and it falls 
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considerably short of satisfying a preponderance of the evidence 

standard.’”  United States v. Hussain, 835 F.3d 307, 313 (2d Cir. 2016) 

(quoting United States v. Elmore, 482 F.3d 172, 179 (2d Cir. 2007), in 

turn quoting United States v. Arvizu, 534 U.S. 266, 273-274 (2002)).   

 “Reasonable suspicion requires more than ‘inchoate and 

unparticularized suspicion or hunch.’”  Elmore, 482 F.3d at 178 (quoting 

Alabama v. White, 496 U.S. 325, 329 (1990)).  Therefore, officers “‘must 

be able to point to specific and articulable facts which, taken together 

with rational inferences from those facts, reasonably warrant [the] 

intrusion [on a citizen’s liberty interest].’”  Id. at 178-79 (alterations in 

original) (citing Terry, 392 U.S. at 21).  

 In the context of this case, the question is “‘whether a reasonably 

prudent man in the circumstances would be warranted in his belief that 

his safety or that of others was in danger.’”  Hussain, 835 F.3d at 313 

(quoting Long, 463 U.S. at 1050).   That question is assessed under “the 

totality of the circumstances ‘through the eyes of a reasonable and 

cautious police officer on the scene.’”  United States v. Bailey, 743 F.3d 

322, 332 (2d Cir. 2014) (quoting United States v. Bayliss, 201 F.3d 116, 

133 (2d Cir. 2000)).  In making the reasonable suspicion determination, 
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“the relevant inquiry is not whether particular conduct is ‘innocent’ or 

guilty,’ but the degree of suspicion that attaches to particular types of 

noncriminal acts.”  United States v. Sokolow, 490 U.S. 1, 10 (1989). 

 In denying Weaver’s suppression motion, the district court relied 

on the following factors: 

 The stop occurred in an asserted high-crime area; 
 

 The officers observed Weaver “watching their vehicle (in a manner 
they considered unusual) as they drove past him”; 
 

 After the officers passed Weaver, Officer Tom observed that Weaver 
“pulled up on the waistband of his pants while walking”; 
 

 “[W]hen Officer Tom approached the passenger side of the vehicle 
during the traffic stop, he observed that [Weaver] was slouched 
down in the seat, pushing in a downward motion on his pelvic area 
with both hands, and squirming or shifting his hips left to right ‘as 
if he was attempting to conceal something in his pants’”; 
 

 Weaver said “I don’t got nothin’’” when loudly commanded to put 
his hands up;  
 

 As Tom began frisking Weaver, he “pressed his pelvis against the 
vehicle multiple times, such that, after three failed attempts to frisk 
[Weaver’s] waist area, Officer Tom believed [Weaver] was 
‘attempting to conceal something in his pelvic region’ based on this 
behavior, which he concluded was ‘abnormal’”; 
 

 The rear passenger “opened his door immediately after the vehicle 
stopped, which had caused the officers to believe that the passenger 
might be attempting to flee.”   
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A. 217-19.29 

Of these, Weaver’s asserted conduct while seated in the stopped car is 

obviously the most significant.  As explained more fully below, however, 

even when combined with the other factors relied on by the district court, 

the fact that Weaver was seen pushing down on his pelvic region shortly 

after the stop did not furnish reasonable suspicion to search him.    

 Before addressing Weaver’s claimed conduct while seated in the 

stopped car, a fuller account of the encounter is necessary.  See United 

States v. Cortez, 449 U.S. 411, 417 (1981) (“But the essence of all that has 

been written is that the totality of the circumstances—the whole 

picture—must be taken into account.  Based upon that whole picture the 

detaining officers must have a particularized and objective basis for 

suspecting the particular person stopped of criminal activity.”).  The 

officers had no prior knowledge of any occupant and no basis to 

reasonably believe any occupant was engaged in a non-traffic offense.30 

                                      
29 The officers eventually learned that the driver did not have a valid driver’s 
license and that the rear passenger was in possession of a suspected marijuana 
grinder.  A. 108, 112.  Because the record does not establish whether those facts 
were available to the officers before Officer Tom ordered Weaver out of the stopped 
car, they should not be considered in the analysis.  A. 140-41, 162. 
 
30 As the Supreme Court noted in Terry, suspicion about a passenger’s involvement 
in a crime reasonably believed to involve a weapon would make it more reasonable 
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Although the officers were working for a gang task force, they offered no 

reason to believe that Weaver or any other occupant might be affiliated 

with a gang.  The officers did not see contraband or anything suggestive 

of contraband in the vehicle. All of the occupants were compliant and 

their hands were visible at all times.  No officer saw an outline or bulge 

in any occupant’s clothing that might suggest possession of a weapon.  

Finally, though the stop was said to have occurred in a high-crime area, 

it was performed at approximately 5:00 p.m. with plenty of daylight so 

that no headlight, spotlight, flashlight, or interior light was used or 

needed.  See Weaver, 975 F.3d at 105 ( “still light out”); A. 158 (Office Tom 

could see clearly).   

 Second, many of the factors relied upon by the district court are in 

no way suspicious, much less suggestive of illegal conduct or possession 

of a firearm.  These include the court’s reliance on the fact that the 

officers observed Weaver looking at their tinted car as they looked back 

at him.  The officers say they considered this unusual but do not explain 

                                      
to infer that the object being kept private might be a weapon.  Terry, 392 U.S. at 28 
(holding officer’s “hypothesis that these men were contemplating a daylight 
robbery—which, it is reasonable to assume, would be likely to involve the use of 
weapons . . . .”).  By contrast, the likelihood of a weapon being used or involved in 
the commission of an isolated and mere technical traffic violation is exceedingly 
remote.  See, Woods, supra at 28 n.17. 
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why or, more importantly, how it colored their interpretation of Weaver’s 

movements while seated in the car.  After all, the officers were driving a 

tinted car in a neighborhood said to be infected with violent crime.  The 

panel dissent’s post hoc attempt to supply a suspicious inference fails.  

Though not mentioned by Officer Tom, the panel dissent suggests that 

he “could reasonably infer that perhaps Weaver was attempting to avoid 

police surveillance.”  Weaver, 975 F.3d at 117.  As the panel majority 

responded, “[g]iven that the vehicle was unmarked, and therefore 

Weaver would not have known that it contained police officers, the 

dissent makes too great a leap.”  Weaver, 975 F.3d at 105.  Even if Weaver 

had known that the unmarked car was occupied by plainclothes police 

officers, staring at them as they slowly drove by would prove an 

unproductive way to avoid their surveillance.        

The same goes for the district court’s reliance on the fact that 

Weaver adjusted his pants before getting into the car.  The panel dissent 

claims this movement suggested “something hefty could be weighting 

down his pants.”  Weaver, 975 F.3d at 110 n.1, 116-117 (Livingston, C.J., 

dissenting.  As the panel majority correctly noted, Weaver’s adjustment 

of his pants on the street consisted of a “subtle tug” done with a single 
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hand, A. 152, suggesting a wish to “raise his pants because they slipped 

lower than he preferred.” Id. at 104; id. at 104 n.6.  In any case, there is 

nothing in the record to indicate that prior to getting into the stopped car, 

Weaver adjusted his pants in a way that suggested he possessed a 

weapon, or that something “hefty” could be seen weighing down his 

pants.     

Likewise, the officer’s claim that Weaver said “I don’t got nothin’’” 

when ordered to raise his hands provides little to the analysis.  Upon 

approaching the car, Officer Tom forcefully and loudly ordered Weaver to 

put his arms up.  A. 177.  Weaver’s claim not to have anything is surely 

a common and innocent response made when an officer loudly commands 

a person having no interest in a police encounter to place his hands up.            

 Turning now to Weaver’s conduct while sitting in the car, that 

observation does not rise to the level of reasonable suspicion on its own 

or in combination with the other facts mentioned by the district court.  

Recall that Officer Tom testified he could see “the front passenger 

slouched down pushing down his pelvic area and kind of squirming in his 

seat.”  A. 158.  He later explained that he could see “the front passenger 

with both hands kind of pushing down on his pelvic area and squirming 



 

51 
 

kinda in the seat left and right, shifting his hips.”  A. 158.  This is not 

enough. 

 This Court’s recent decision in United States v. Hussain 

demonstrates why.31  In that case, officers believed they had reasonable 

suspicion to search an interior compartment on the basis of three factors: 

(1) an officer saw the driver “move his arm toward the center console of 

the car”; (2) an officer observed a passenger “seated in an ‘unnatural’ 

position that appeared designed to block the officer’s view of the inside of 

the car”; and (3) another officer recovered a legal knife from the driver, 

who informed the officer of his possession in response to the officer’s 

question.  Hussain, 835 F.3d at 314.  Ultimately, this Court held that “the 

specific facts articulated by the officers fail to demonstrate that their fear 

of immediate danger was objectively reasonable so as to justify a full 

field-type search of [the] car.”  Id. at 315.   

 Of particular importance here, the Hussain Court rejected the 

district court’s conclusion that an officer observing the driver’s “right arm 

move toward the console area” supplied reasonable suspicion, especially 

when “one of the officers was able to see that the defendant was holding 

                                      
31 The panel dissent did not address Hussain.   
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a smartphone in the hand that had been moving and continued moving, 

and the other confirmed that the defendant had a smartphone, not a 

weapon, in his hand when the officer approached the car.”  Id. at 315.   

Moreover, that the passenger was seated in an “unnatural” position 

designed to hide something was also insufficient.  Id. at 316.  As this 

Court explained, “[t]hat may have been enough to believe that [the 

passenger] sought to hide something.  But insofar as dangerousness is 

the sole focus of our attention under Long, [the passenger’s] position by 

itself sheds insufficient light on whether he was hiding something 

dangerous.”  Id.     

 As in Hussain, the officers lacked reasonable suspicion to believe 

Weaver was armed and dangerous.  While Officer Tom observed Weaver 

pressing down on his pelvic area while shifting in his seat, he made clear 

that he could see Weaver’s hands at all times.  Moreover, he never saw 

anything in Weaver’s hands.  To the extent that it may have been 

reasonable for Officer Tom to suspect Weaver may have been trying to 

hide something, there was no reason to believe he was hiding something 

dangerous, especially because, as he visually inspected Weaver’s clothing 

during daylight hours, he saw no outline or bulge indicative of a weapon, 
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and all occupants, including Weaver, were cooperative during the stop, 

raising their hands and providing identification as ordered.  What is 

more, when Weaver was ordered out of the stopped car, Officer Tom did 

not immediately see anything to indicate Weaver possessed a weapon 

either in the car or on Weaver’s person, or that Weaver was in anyway 

dangerous.32 

                                      
32 The lack of reasonable suspicion in this case is further demonstrated by a thought 
experiment suggested in Hussain: 
 

On the same facts, imagine police officers searching the passenger 
compartment of a car driven by two women (or, for that matter, two 
people who appear to be businessmen) stopped at night on the ground 
that: the driver took ten seconds to pull the car over to the curb; her 
hand moved in the center console area to retrieve a smartphone; she 
continued to speak on the phone and was slow to respond when asked to 
put it down; she disclosed, when asked, that she possessed a pocketknife; 
and both the driver and the passenger fully complied with the officers' 
instructions after being asked to step out of the car. Let us even imagine 
that the passenger appeared to both officers to be hiding something. 
Virtually everyone will agree that the police officer under those 
circumstances would have overstepped if they conducted a protective 
search of the passenger compartment on the ground that the women (or 
the businessmen) were dangerous and might gain immediate control of 
a weapon. 
 

Id. at 317 (emphasis in original).   
 
Because the record gives no indication that a front passenger’s clothing adjustment 
is any more suspicious when done by Weaver than it would be if done by a woman 
or a businessman, this Court should find that the officers lacked reasonable 
suspicion to conduct a search. 
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 This Court’s decision in United States v. Padilla, 548 F.3d 179, 189 

(2d Cir. 2008), further highlights the lack of reasonable suspicion in this 

case.  In Padilla, an officer observed a suspected drug user being followed 

on foot by the defendant and another man at night in a high-crime area.  

When the three continued down an isolated, dark, and wooded path, the 

officer suspected the defendant was either going to commit a robbery or 

consummate a drug transaction, crimes typically involving a firearm.  Id. 

at 183.  A short time later, the officer noticed the defendant “reach 

underneath his jacket and shirt and adjust a weighty object concealed at 

the center of his waistline.”  Id. at 189.  Drawing from his experience, the 

officer “recognized the movement as consistent with the adjustment of a 

gun lodged in one’s waistband.”  Id. at 183.  Moreover, the officer had 

made “eight to ten arrests where person observed to make the same 

gesture turned out to be carrying guns in their waistbands” and “the 

regular sight of his fellow officers adjusting concealed firearms carried by 

them in the same fashion.”  Id. at 183, 189.   

Unlike Padilla, nothing in the record indicates that Weaver acted 

in a way that was consistent with Officer Tom’s (or anyone else’s) prior 

firearm arrests or similar to how officers adjust their own firearms.  
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Indeed, Officer Tom signed an affidavit stating that during his eight-year 

career with the Syracuse Police Department, he “recovered 

approximately 5-10 guns from individuals who were stopped because 

there was reason to believe they may have possessed a weapon.”  A. 58 

¶1.  Neither this statement nor anything else in the record indicates that 

any inference Officer Tom could drew from Weaver’s conduct was based 

on prior training or experience.   

 The panel dissent claims the majority makes too much of the fact 

that Weaver’s conduct was consistent with innocence or some 

explanation other than an attempt to conceal a gun.  To be sure, 

reasonable suspicion may be predicated on conduct that is “ambiguous 

and susceptible of an innocent explanation.”  Illinois v. Wardlow, 528 

U.S. 119, 120 (2000).  But the panel majority, faithful to controlling 

authority, was careful to clarify “that officers are not required to rule out 

every innocent explanation.”  Id.   Instead, a reviewing court must look 

at “‘the degree of suspicion that attaches to particular types of 

noncriminal acts.’”  Id.  (quoting Sokolow, 490 U.S. at 10).  Contrary to 

the panel dissent’s suggestion, then, the reasonable suspicion standard 

is not satisfied simply because an officer can point to “conduct consistent 
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with, or possibly suggestive of, weapon possession . . . .”  Weaver, 975 F.3d 

at 106 (citing Hussain, 835 F.3d at 316).  See also United States v. Ford, 

333 F.3d 839, 842, 845 (7th Cir. 2003) (holding facts that defendant 

“appeared nervous, looked around, stepped backward and reached for his 

pocket after he activated [a] metal detector,” “was insufficient to create a 

reasonable suspicion that would justify a protective pat-down,” even 

though conduct was consistent with firearm possession).  

 The universe of conduct potentially “consistent” with hiding or 

reaching for a gun is simply too large not to require further 

particularization.  This point was made in United States v. McKoy, 428 

F.3d 38 (1st Cir. 2005), in which officers frisked a driver for weapons 

because he (1) was stopped in a high-crime area; (2) appeared nervous 

and fidgety; and (3) “leaned and reached to his right, toward the center 

console” as the officers approached.  Id. at 40.  Acknowledging “that such 

a movement could be made to get a weapon,” the Court held that “the 

movement is also consistent with reaching for a driver’s license or 

registration, a perfectly lawful action that is to be expected when one is 

pulled over by the police.”  Id.  As here, allowing a frisk in those 

circumstances would come “too close to allowing an automatic frisk of 
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anyone who commits [or is riding with a person who commits] a traffic 

violation in a high-crime area.”  Id.   

* * * * 
 

 Officer Tom may have been generally suspicious of Weaver and 

believed he was up to no good.  But that is not enough to intrude on his 

liberty and curtail his privacy rights.  See United States v. Williams, 731 

F.3d 678, 686 (7th Cir. 2013) (holding Fourth Amendment requires 

“reasonable suspicion that the subject is ‘armed and dangerous’ as 

opposed to being generally suspicious”).  That is not to say that Officer 

Tom was without recourse.  The Fourth Amendment allowed him to 

pursue reasonably appropriate safety-measures by, for example, putting 

questions to Weaver and directing him to exit the vehicle.  Moreover, 

nothing prevented him from seeking Weaver’s consent to perform a pat-

down search.  But what he could not do was to turn a hunch based on 

generalized suspicions into an intrusive spread-eagle search. 

Conclusion 
 
 This Court should reverse and remand to the district court with 

instructions to grant Calvin Weaver’s suppression motion.   
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