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AbbVie requests Supreme Court review of 'sham' patent litigation
ruling
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(Reuters) - AbbVie Inc. has asked the U.S. Supreme Court to review a federal appeals court ruling that it and partner Besins
Healthcare Inc. violated antitrust law by filing a "sham" patent complaint to delay a generic version of its blockbuster testosterone
replacement drug AndroGel.

In a petition for certiorari filed on Thursday, Seth P. Waxman of Wilmer Cutler Pickering Hale & Dorr argued on behalf of
the North Chicago, Illinois-based pharmaceutical company that the 3rd U.S. Circuit Court of Appeals wrongly decided that the
complaint was a sham without showing it had acted in bad faith.

The appeal stems from a case the Federal Trade Commission brought in 2014 against AbbVie and Besins for lawsuits filed
against Perrigo Co. and Teva Pharmaceuticals USA Inc. in 2011 under the Hatch-Waxman Act, which automatically delayed
generic versions of the drug. At times, annual U.S. sales of AndroGel were worth more than $1 billion before generic versions
entered the market in 2015.

AbbVie didn't immediately respond to a request for comment. Waxman and the FTC both declined to comment. Besins attorneys
Melinda F. Levitt and Gregory E. Neppl of Foley & Lardner also didn't immediately respond to a request for comment.

The 3rd Circuit in a September 2020 opinion by Circuit Judge Thomas Hardiman, joined by Circuit Judges David J. Porter and
Peter J. Phipps, tossed a district court order requiring AbbVie and Besins to disgorge $448 million in profits to the FTC, but
said the lower court had correctly found that AbbVie had violated antitrust law by filing "sham" patent litigation against Perrigo
to delay its generic. It, however, found that the suit against Teva wasn't a sham because it wasn't objectively baseless.

AbbVie's Supreme Court petition argued that the 3rd Circuit disregarded the requirement from antitrust law that an alleged sham
lawsuit must have been subjectively filed in bad faith in addition to being objectively baseless. Court complaints are normally
protected from antitrust liability by the First Amendment of the U.S. Constitution. And a plaintiff's "mere intent to undermine
a competitor" as the result of a lawsuit doesn't signify bad faith, AbbVie said.

According to AbbVie, the court incorrectly inferred bad faith solely from its finding that the suit was objectively baseless.
AbbVie argued that the decision went against Supreme Court precedent and will have a "substantial chilling effect on parties
seeking to petition the government for redress of grievances."

It also said the effects of the ruling will be "especially pernicious" in Hatch-Waxman cases. The Hatch-Waxman Act
automatically stays U.S. Food and Drug Administration approval of a generic drug when the owner of the drug patent sues for
infringement. AbbVie said the 3rd Circuit treated its use of the statutory scheme as "especially indicative" of bad faith, and that
the ruling could discourage patent owners from invoking the statute.
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Both patent lawsuits had originally been brought by Abbott Laboratories, which split off AbbVie at the start of 2013. Abbott
settled the suits against Perrigo and Teva in December 2011.

The case is AbbVie Inc. V. Federal Trade Commission, U.S. Supreme Court, No. 20-1293.

For AbbVie: Seth P. Waxman, Leon B. Greenfield, Catherine M.A. Carroll, Brittany Blueitt Amadi, Claire Chung, Medha
Gargeya, and William F. Lee of Wilmer Cutler Pickering Hale & Dorr; Jeffrey I. Weinberger, Stuart N. Senator, and Adam R.
Lawton of Munger Tolles & Olson.

For Besins: Melinda F. Levitt and Gregory E. Neppl of Foley & Lardner.
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